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T he topic which the Ingtitute has chosen for examination & this seminar is a timely
one of fundamenta importance. During the past three or four years the people

who live in the countries which are nearest to Audrdiain terms of their socid and
cultural backgrounds have been forced, because of a barrage of publicity on the subject, to
pay much closer atention to children in the crimind judtice system. The main thrust of that
publicity has been coming from one source and it has been headed in asingle direction. This
paper will make some remarks which question the direction which the debate has taken.
There is a need to restore some baance to the debate in order to guard againgt the
destruction of legitimate inditutions of fundamental importance which seem to be threstened
by the hysteria generated over the issue of child sexua assault in particular.

The seminar is timely because it provides an opportunity to ask some basic questions
about recent developments in this area a a time when people are questioning their vaue.
Through the seminar the achievements made so far can be assessed, continuing problems
identified and some guidance given as to the direction which future reform should take. In
addressing these questions, it should be kept in mind that the specific topic for discusson is
‘children as witnesses. That is, however, but one aspect of a much larger issue and in
examining it, some consderation of the more generd topic of children as victims of sexud
assault cannot be avoided.

If the achievements of the publicity of child sexud assault are examined, it mugt be
recognised that its most valuable contribution so far has been to make the topic of child
sexud assault a public issue. Child sexua assault has been brought out of the closet in the
same way that publicity campaigns and the implementation of new laws concerning domestic
violence and drink driving have raised public awareness and probably changed public
perception of the conduct involved. The impact of these latter campaigns can be assessed.
If their primary objective has been to reduce the incidence of the activity concerned, they
have probably been successful.

One of the means used to achieve this objective has been to draw attention to the
serious nature of the conduct in question and to seek to change previoudy existing attitudes
of tolerance towards people who indulge in such behaviour. Because domestic violence and
drink driving now carry a greater socid stigma than they did before the campaigns began,
people are discouraged from behaving in a manner which is likely to atract that sigma and
the conduct in question is congderably less likely to occur.

Where does child sexud assault fit in with this scheme of re-ordering of socia vaues?
How many people have stopped interfering with children because they are now persuaded
that it is not acceptable behaviour? It isimpossible to estimate even this. Nobody would
say that they considered the sexual assault of children acceptable conduct before these
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campaigns but have now changed their minds. The thrust of a campaign of this kind needed
to be different, as it properly has been. It was directed essentidly towards the victims of
child sexud assault. Their plight has been publicly recognised and services improved.
Potential victims should be better equipped to resst offences because their sense that it is
wrong is given support of a tangible kind. More importantly, victims are given greeter
encouragement to report an assault, and people who come into contact with children are
obliged to take a more postive role. The consequence is that child sexua assaults are now
more likely to be discovered. Because a greater likelihood of being caught is the most
effective deterrent, and this has been clearly demondtrated by the results of the use of
random bregth testing, the incidence of the crime will decrease. Unfortunately we cannot be
sure that this will be the result, but such logic as can be applied to predicting the results of
the recent publicity and legidative reform would imply that child sexud assault offences
should decrease, perhaps dramétically.

The fact that this has become a political issue has undoubtedly crested serious
problems in the assessment of the results.  In the firg place, there is a perception
engendered in the mind of the community that this crime is widespread. In order to be seen
to be making progress, there needs to be a larger number of cases reported, and where
there is a large number of reported cases, the number of convictions needs to be
proportionately large. The vast amounts of money being spent on the problem need to be
judtified to the public. The confidence of the public in the adminigtration of justice, a concept
which has been cultivated to correspond with the maintenance of law and order, is believed
to be enhanced by an increase in the activity of agencies of law enforcement and its apparent
effectiveness. This creates pressure of various kinds. One response to that pressure has
been to expand the definition of 'child abuse' to include huge numbers of cases that were
previoudy defined as child neglect or misconduct of another kind faling short of child abuse.

Another response has been motivated by an apparent desire to increase the number of
convictions for the crime of child sexud assault. Invedigations are being conducted in
zedous disregard of the overriding need to maintain an acceptable sandard of fairness and
judtice. Austrdia should have learned from the Chamberlain ([1984] 51 ALR 225) case
that the purpose of crimind investigation is to discover the truth and not merdly to gether
evidence which points to the guilt of an accused person. In a sysem which is fair, it is as
important for investigators to find and disclose materid which suggests that the accused
person isinnocent asit is for them to obtain evidence of guilt.

The Primary Objectives of Reform

Any change in the manner in which children are treated as witnesses must be congistent with
the mantenance of two important objectives within society generdly.  Firdly, the
preservation of the general wdl-being of children in the community, and secondly, the
maintenance of an acceptable standard of criminal justice. Any reform designed to protect
children from unfair trestment must be thought through thoroughly so that its wider
ramifications are considered and unintended consequences are foreseen and avoided.

My own practica experience satisfies me of two things. In thefirst place, psychologists
have correctly warned that an exaggeration of the risk of child sexua assault may lead to an
unhealthy deterioration in the genera qudlity of life enjoyed by children and adults dike. The
impact on human relaionships, far from diminating the unwelcome aspect represented by
child abuse, may be s0 profound as to deny children their legitimate right to receive both
affection and protection from adults. Although this would be an unintended result of the so-
cdled ‘war' againg the sexud abuse of children, it is one which can be foreseen if the issues
are carefully conddered. This conclusion is based on the practica gpplication of utilitarian
principles. The preservation of the right and the means of dl children and dl adults to be
free to enjoy genuine mutua affection free from unjudtified suspicion and mistrust is a more
vauable socid achievement than the dimination of the sexud abuse which occursin a smadll
minority of relationships between adults and children.
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In the second place, lawyers have properly emphasised that the need to preserve as
universd the basic principles on which our syssem of crimind jugtice is based far outweighs
the gpparent advantage which might flow from abandoning those principles when it comesto
a case of child ssexud assault. Whilgt it is legitimate and humane to have concern for the
plight of the victims of crime and to recognise the orded they suffer when they are caled
upon to gppear in court, one fundamental fact should never be forgotten. The purpose of a
crimind trid is, and the purpose of crimind investigation should be, to determine whether the
crime dleged has been committed and if so, whether it was the accused person who
committed it. Againg this background, it is deeply distressing to hear people say that when
it comesto acrimind trid ‘the only people with any rights are the offenders. We must never
lose sght of the fact that the purpose of the crimind trid is essentidly to determine the
ultimate issue in dispute - that is, whether the person charged is an offender. Quite proper
sandards have been put in place to guard againgt such a concluson being made without
adequate judtification. This is because the consequences of reaching awrong conclusion are
S0 damaging not only to the individud involved but to society generdly. Again, an example
is the recent experience of the Chamberlain case.

The characterisation of the argument as being the resolution of the competing interests
of ‘the offender’ and ‘the child victim' is a common approach of those advocating an
extenson of prosecutorial powers and a dragtic curtailment of the traditiona rights of a
person suspected of a crimina offence. It is an argument which, because of the terms in
which the question is posed, cannot be logt. It is more accurately and vaidly represented as
a comparison between two community interests, one ensuring the fairness of crimind trias
and the other, the fair treetment of children who have been, or may have been, sexudly
assaulted.

The Recent United States Experience

There has been a dramatic increase in the reporting of cases of child sexud abuse since
1983. It has become a nationa issue but questions are now being asked about the
cgpability of the crimind justice system to cope with the problem. Severd highly publicised
cases have foundered, including most of those charged in the McMartin preschool case in
Cdifornia and the entire prosecution of 24 people alegedly involved in a'Child Sex Ring' in
the tiny township of Jordan, Minnesota. Inquiries into the conduct of those prosecutions,
have reveded some of the reasons for and the impact of these fallures. In McMartin, one
of the conclusons drawn was that 'repested interviewing and discussons about abuse
undermine the credibility of witnesses - children may interpret repeeted interviews as
demands for more or different information’. In areport on the Jordan case it was observed
that 'the tragedy of the case goes beyond the inability to prosecute individuals who may have
committed child sexud abuse. Equaly tragic is the possbility that some were unjustly
accused and forced to endure long separations from their families.

In an artidle published in The Age newspaper Bettina Arndt (1988), writing from the
United States of America, describes some of the unwelcome, and frankly frightening,
consequences of the increased attention being given to the topic of child abuse in that
country. She reports that lawyers estimates suggest that 30 per cent of al United States
contested custody cases now involve alegations of sexual abuse and that 60 per cent of
these dlegations have proved to be unfounded. Howard Davidson, the Director of the
American Bar Association's Nationd Lega Resource Centre for Child Advocacy and
Protection, lends some support to these figures. Heis quoted in the Association's journa as
saying that ‘the best research suggests that only 5 to 8 per cent of dlegations of child sexud
abuse are fictitious. Only 5 per cent! That is a high figure and it demands that careful
scrutiny be made of any such dlegation before serious interference with the liberty of any
person can be made in rdiance on it. That scrutiny should be infinitdly more careful where
the dlegation is made in the context of divorce proceedings.
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Bettina Arndt observed in her article that an dlegation of sexuad abuse is a powerful
weapon againgt a divorced father. In order to protect the child, the courts in the United
States tend to respond to such charges by taking the 'safer course’ of restricting contact
between the accused parent and the child. The father is often presumed guilty and then has
to fight to reverse the court's decison and restore his parenta rights. Allegations of thiskind
are identified as 'the latest tactic in a nasty divorce, and their motivation is explained by one
American divorce lawyer in thisway:

If you wanted to hurt your ex-husband before, what would you say? He has affairs?
He cheats on his income tax? He's a homosexual? Big deal. Who even cares about
that stuff anymore? But thisis the ultimate weapon. | don't care how liberal society
gets, it will never be okay to molest your own children.

The concluson which Bettina Arndt makes is a compelling one, al the more so since it
iIs made by a person widedy acknowledged to have a sound understanding of human
relaionships. She said this: 'Sexud abuse does occur and far more often than we like to
believe. Thereisaneed to teach children to take care of themselves, to report abuse, and
to know they will be believed and protected in such circumstances. But equdly it is crucid
to protect men from false accusations and to avoid poisoning children's minds by teaching
them to be afraid of close, loving contact with men who care for them. Children have aright
to fed safe with their fathers - let us not destroy that precious security'.

The Recent English Experience

The most celebrated case in England has concerned the conduct of a doctor who practises
at the Middlesborough General Hospitd in Cleveland County, Northeast England (Inquiry
into Child Abuse in Clevdand 1988). After she began working there, the number of
children diagnosed as victims of sexud abuse is said to have increased by over 300 per
cent. Many of the parents involved have complained that their children were not sexudly
abused and that they were taken away from them without adequate investigation of the case,
immediately destroying the family, perhaps irrevocably. In a least one case a judge has
blamed the doctor's incorrect diagnosis of sexud abuse for ending the parents marriage and
accused her of gross negligence and incompetence. As a result the government ordered a
judicid inquiry to examine 93 cases of suspected child abuse cases in which children had
been put into the custody of the Cleveland authorities from May to July 1987. In the
previous year only 30 Smilar cases were reported.

The doctor's work has been described as a ‘terrible overreaction' to the panic
generated over child abuse. The horror of innocent parents caught up in the mire of sexua
abuse accusations should not be lightly dismissed. One couple who took their seven-month-
old daughter to a hospita for a chest infection were told after a five-minute examination that
the father had sexually abused the baby. The coupl€'s other two children were examined

and kept in the hospital for the same reason.
One mother described her ordeal:

When they took the children | could have gone hysterical. They told me to wait
upstairs so the children wouldn't have to see how upset | was. Dr Higgs said she was
definite it was sexual abuse. The more we protested the more she stuck her heelsin.
The social workers then enforced a policy of rigid separation. They gave us no
access; they said it was not appropriate. We didn't see the children for three weeks.
There was a policy of complete alienation of the children from their family, their
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grandparents, the school, the health visitor and their regular doctor, everyone. The
social workers never contacted any of them to see what the family was like.

This suffering it should be remembered, was inflicted on parents adready deeply
concerned about their child'sillness.

The Hedth Authority responsible for the area has refused to deny reports that 90 per
cent of the diagnoses of sexua abuse made by the doctor have now been overturned by the
second opinion system introduced after her methods were called into question.

A judicid inquiry in England has adso been ordered in Hereford and Worcester
following the dismissd of a case of dleged child ause in which the judge sad that the
parents were entitled to be completely exonerated. This followed the father's enforced
separation from his children for a period of six months. In Hereford and Worcester, the
number of cases of suspected child sexud abuse increased from 150 in 1985 to 383 in
1987 following the appointment of a doctor who used a method known as the and dilation
technique to diagnose sexud abuse. The same method had been used by the doctor in the
Cleveland case.

There is a least one case in New South Wales where a smilar experience has been
auffered by the parents of a young girl who was wrongly thought by officers of the
Department of Y outh and Community Services to be a victim of child abuse. Thereis no
comfort to be gained from thinking thaet what has happened in England is peculiar to that
country.

As a postseript to these comments on the recent experience in England, and in support
of the comment made above about some of the dangers of overemphasising the problem of
child sexua assault the following observation may be of interest: ‘the commonest form of
child abuse in England is children who've never been kissed and held and made to fed
lovable. This statement was made by Dr Germaine Greer during a recent interview.

The Unintended Consequences

The experience in both the United States and England should be sufficient warning to guard
againg the same thing occurring in Audrdia The leve of the panic is dangerous. A
preoccupation with sexua abuse of children may creste something that is much worse than
the problem which it seeks to overcome. It could damage not only the individua families
affected by fase dlegations but the generd ability of adults to show ther affection towards
children in a physca way. Pefectly naturd and harmless behaviour could become so
overlaid with uncertainty and suspicion that pontaneous expressions of physica affection
between child and adult will be replaced by an attitude of anxious withdrawa.

As Nicholas Tucker (1985), an English psychologist, has pointed out, the present
direction taken by some of the campaigns againg child abuse are a times as darming as the
abuses againg which they are directed. The suggestion in these campaigns that parents are
the mogt likely potentid assailants, however vdid it may bein a smal minority of cases, may
be more than most children are psychologicaly equipped to ded with. Whilst such
campaigns have the virtue of discouraging and possibly reveaing sexud abuse where it does
occur, they adso have the potentia to cause radicd and unwelcome changes in the natura
development of the sense of trust and security which a child should enjoy in the company of
its parents.

The Problem of False Allegations

It is frequently daimed in the literature on child sexud assault that children do not tell lies
about sexud abuse. This statement is of course incapable of proof but such evidence as
exists would appear to suggest thet it iswrong. Thereis along list of cases which could be
cited to show that children do sometimes exaggerate and fabricate and this is particularly so
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when they are influenced by suggestions made by an adult, whether a mdicious party to a
custody dispute or an overzedous investigator seeking to extract from the child a verson of
the facts which corresponds with the investigator's own conception of the truth.

Even if it is true that children do not usudly lie about sexua assaullt, it is, as Professor
Richard Harding (1987) has pointed out, facile and dangerous to congtruct a lega process
on the assumption that dl children are innocent and truthful. The result would be the
abandonment of the traditiond principles on which our system of crimina justice is based.
Far from being a recognition of the right of victims, a system of crimina procedure based on
such a notion would serve only to create more victims in the form of people convicted of
very serious crimes who are in fact innocent of any wrongdoing.

Recognising that the offender againg children is dmost universaly despised within the
generd community should emphasise the need to ensure that a person who is merdly the
subject of an alegation of child abuse is given afar hearing before they are branded' as a
child molester. Because the crime is so serioudy regarded a person in that position needs
and deserves, if anything, a greeter level of protection againgt being wrongfully convicted.
Thereis smply no chance of any adequate safeguard againgt wrongful convictionsiif the lega
process is based on a presumption that children dways tdl the truth when they make
alegations of sexud assaullt.

Specific I ssues Concerning Child Witnesses
Interviewing children

The manner in which children are questioned about sexua abuse is a crucid issue. There
are saverd important facts to bear in mind. If the questioning of the child is conducted
properly the true facts of the case are more likely to emerge and a sound conclusion can be
made about the following action which should be taken. On the other hand, where
questioning is improper and unfair, either to the child or to a suspected person, there are
condgderable and dangerous risks involved. They range on the one hand from causing
additiond digress to a child victim, compounding the injury suffered and cresting the
likelihood that evidence obtained will be so unreliable that it will not be admitted in legd
proceedings. An otherwise supportable case is destroyed. On the other hand and at the
other extreme is what can be regarded as the most serious risk of dl, the possihility that a
person who is innocent of any wrongdoing will be convicted of a serious crime.

When police interview a suspected person their conduct is governed by grict rules,
based on propriety and fairness and designed to ensure that the evidence to be presented to
acourt is both reliable and relevant. These rules have been developed over the years by the
desire to ensure that people charged with crimina offences are not subjected to unfair
methods of questioning contaminated by deception, oppression, intimidation and rank
dishonesty. Whilgt the rules have developed dowly and the courts have taken time to
repond to the need for dtering the rules where unfairness and injustice have been
demondtrated, there is much that can be gained from the experience we have had with rules
governing the conduct of police questioning of suspects.

It should be acknowledged that the function of the police when interviewing a
suspected person is different from that of the police interviewing a person who clams to be
the victim of a crime, who is for that reason probably the most important of potentia
witnesses in the case. Neverthdess, it seems that the kind of problems which have
confronted courts in dedling with interviews between police and suspects can dso be
present when the victim of an offence isinterviewed. |f a suspected person isintimidated or
threatened, or some inducement is held out by the interviewer there is a risk that the
suspected person will say what they think the interviewer wants to hear. For that reason
confessions obtained in such a manner are regarded by the law as being unreliable and for
that reason inadmissible as evidence in court. In the same way, perhaps less subtly but for
not dissmilar motives, namely to obtain a conviction, a child can be intimidated into giving
the answers which the interviewer wants. More dangerous potentidly is the risk that a child
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will respond to an inducement held out by the interviewer by saying what they think the
interviewer wantsto hear.

Thereis an additiond aspect which comes into play where the person interviewed is
sad to be the victim of a crime, and it is something which must be very carefully wetched in
the case of interviews with children. That is the risk that the nature of the questioning will
suggest to the child that a particular statement is desired. The use of leading questions is not
permitted in evidence in chief in court because the answers have little value. For the same
reason leading questions, suggesting that the person interviewed should answer in a
particular way, should not be used in an interview with a witness conducted out of court.

There needs to be strict control over the process of questioning witnesses to ensure that
the conduct of the investigation has two features which are both essentid characteristics of
an acceptable system of crimind judtice - rdiability and fairness. This control might be
edablished by the formulation of guideines to be followed by interviewers. Prominent
among them should be the prohibition of coaching, the use of suggestive and leading
guestions or any manner of questioning which might be seen as a form of inducement or
intimidation to obtain a particular answer.

There is one proposa regarding the questioning of children that should be given further
congderation. That is the suggestion that the accused person should be entitled to
representation at the time the child is interviewed. They would not be in the company of the
child, and would not be permitted to speak, but the lawyer could ask questions with a view
to determining the appropriate plea. It would help the child to the extent that the cross-
examination may be over and done with without the need to take the case to court.

Videotape Recordings of I nterviews

The god of protecting the child victim from the ordedl of repeatedly having to recount details
of a sexua assault and protecting the child victim from the ordedl of court proceedings is a
desirable one and there is a clear need to examine aternative procedures.

The techniques used to obtain relevant evidence in child sexua assault cases can
undoubtedly be improved by the use of videotape equipment. The advantages of having a
videotaped record of the child's statement in relation to the offence are:

the use of videotape dlows the child's evidence to be preserved whilst
recollection of the eventsin question is ill fresh;

it would spare the child witness the orded of having to recount the facts on a
number of occasions,

the videotape recording is a vauable aid to both the prosecution and the defence
in the preparation of acasefor trid;

the use of the videotape recording will, in many cases, convince an accused
person of the fact that the child has made a complaint and encourage an
admisson of qguilt and the consequent avoidance of distress for dl those
concerned in the trid process,

from the point of view of the accused person, the videotape recording can be
used to check whether the child's verson of events was unfairly prompted by
improper questioning; and

if the interview is conducted by a properly trained examiner, a complete record
of rdevant materid in a form which may be acceptable for use in court
proceedings could be obtained.

It has been proposed in New South Wales that videotapes be used to take Statements
of witnesses, but that there should be an absolute bar to their admissibility as evidence. This
proposition was sought to be justified on the ground that one of the disadvantages of the use
of video was that in an interview 'the child may volunteer information that is detrimentd to
the case and cannot be excised. This attitude represents a perversion of the interests of
judtice. It promotes the concealment of evidence that may be of assstance in reaching a
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decison as to the guilt of the accused person. It isinimicd to the concept of fair trid being
based on dl the relevant evidence and displays an attitude which is contemptuous of the
pursuit of genuine justice.

Inducement of guilty pleas

The need to examine this aspect of the crimind judtice system is based on a Smple and
unassailable propostion. The best way to overcome the problems of children as witnhesses
is not to require children to be witnesses. This occurs where the accused person pleads
guilty. There are various means of encouraging pleas of guilty. The use of videotaped
gatements is one which has dready been mentioned. Pretrid diverson schemes are
another.

There is dso the question of the 'discount’ to be given to accused people who plead
guilty. This has been debated at some length and one prominent judge has suggested that
there should in effect be a 'flat rate discount’ of 25 per cent for people who plead guilty.
The courts in New South Waes have generdly recognised thet it is legitimate to take into
account the fact of a plea of guilty in reducing the penaty that would otherwise be imposed.
This is done on the ground that a plea of guilty, particularly in the case of sexud offences,
spares the victim the orded of giving evidence. The fact that an accused person pleads
guilty must be taken into account in their favour on the question of sentence, but it would not
be workable to determine the amount of discount by legidative decree. That must depend
on the particular circumstances of each case and the motivation of the individua offender.

Procedures designed to induce a plea of guilty have been properly criticised on the
ground that they may be 0 attractive to an accused person that they result in innocent
people pleading guilty. Thisis dways arisk and one which must be carefully watched. In
the case of offences of child sexua assault, the risk that an innocent person may plead guilty
in order to obtain afavourable penalty of disposition of the case is probably less serious than
with other crimind offences.

Accelerated prosecution

In arecent Discussion Paper on the subject of procedure between charge and trid, the New
South Wales Law Reform Commisson has recommended that there should be time limits
placed on the prosecution of crimind offences. In the context of offences of sexud assault
againg children, these proposds would, if implemented, mean that if an accused person is
held in cugtody, the trid of the offence must commence within six months of the time of that
person's arest. Where the accused person is on ball, the tria of the offence must
commence within 18 months of the arrest. If these time limits were met, it would result in a
congderable reduction in the delays currently experienced by people awaiting trid. These
delays are not only of concern to the accused person. Unreasonable delays naturaly
prolong the trauma caused by having to remember incidents and events which witnesses
would rather forget. Their remova would lead to more effective prosecutions and would
reduce the suffering of child witnesses.

Courtroom atmosphere

The courtroom amosphere should be lessintimidating. There should be grester flexibility in
procedura rules when children are required to give evidence. The wearing of wigs and
robes and other aspects of court ceremony should be dispensed with if it is thought that they
might be likely to intimidate a young child. The courtroom itsdf should be less intimidating.
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The child victim should be entitled to be accompanied in court whilst giving evidence. Any
suitable person, provided that they are not awitnessin the case, could fill thisrole.

Congderation should aso be given to the design of courtrooms. The cathedrd-like
Sructures that were built in the past are not necessary for the proper functioning of a court
of law.

It is aso sad that there is a need to properly prepare children for the experience of
giving evidence in court - not by coaching them in the answers that they should give, nor in
prompting any kind of response, but by telling them honestly about the nature of the
experience. They mugt be senstively, but redigticdly, prepared for court by having time to
develop a relationship of trust with those who have the responsbility of looking after their
interestsin court.

Presentation of evidence

The comments aready made about the desirability of videotgpe recording of the statement
of children are again relevant to presentation.

One of the difficulties faced by children when giving evidence in a sexud assault caseis
their inability to express themselves in terms which are acceptable as proof in a court. The
requirements of proof in child sexud assault cases may be quite precise and involve
concepts which are completdy foreign to the understanding or experience of a young child.
Apat from problems of comprehenson, there is a dgnificant problem that a child,
particularly in the company of adults in aforma and in some senses hogtile atmaosphere, will
be unable to say what has happened because of a sense of embarrassment or fear.

The use of anatomicaly correct dolls has been tested in America and it has been shown
that children are able to explain what has happened to them not only in a much more redigtic
way when taken from ther point of view, but dso in a manner which can be better
understood and perhaps better gppreciated by the adults who are involved in deciding the
issues which arise in the case,

In this context the use of closed-circuit televison procedures must dso be examined. A
system of closed-circuit televison has been upheld by the Supreme Court of the State of
New York as satisfying the essential elements sought to be guaranteed by the confrontation
provison of the United States Condtitution. The opportunity of the accused person, the
judge and the jury to observe the demeanour of the witness is not impeded. The procedure
aso enables the right to cross-examination and it impresses upon the witness the seriousness
of the occasion. It must be acknowledged that other courts have taken a different approach
by holding that the Condtitutional provison required that there be face to face contact
between the witness and the accused person. The resolution of this conflict will have to wait
for an authoritative decison on the question by the United States Supreme Court.

In England, legidation has been passed permitting the evidence of a witness under the
age of 14 to be given in court proceedings through a live video link. This sysem enables
children who are dleged to be victims of sexud assault to give evidence in an environment
which is generdly free of intimidation but which is sufficiently formd to impress upon the
child the seriousness of the exercise. The child victim is not required to confront the accused
person in court. The accused person, the judge and the jury can see the child give evidence
on atelevison screen in the courtroom.  The child is questioned in a different locetion in the
presence of a'

supporting’ adult. The accused person cannot be seen by the child dthough the child
will see on atelevison screen lawyers and perhaps the judge who may ask questions. The
systems which are to be ingtaled in English courtrooms would cost about $100,000 each.

The likely prgjudice caused to an accused person by procedures of this kind are their
greatest drawback. If such a procedure isto be considered here, and this can only be done
after a careful examination of the available equipment, it should be used in al cases and not
restricted to those where the child is considered to be a risk. The fact that the procedure is
a standard one should reduce the prgudicia impact its use may otherwise have.
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Oaths

The traditiond method of giving sworn evidence in court is particularly ingppropriate in the
case of children. It is both unredigtic and unfair because it means that if a child does not
understand or cannot adequately describe the concept of divine retribution, the child cannot
give evidence on oath.

The important festures of the child's evidence are that firgly, the child is possessed of
aufficient intelligence to give a rationa account of what they have seen or heard and
understands the duty to tell the truth. Secondly, the child should understand the importance
of the occasion of giving evidence in a court.

By amendments passed in 1985 these concepts have now been incorporated in the
Oaths Act 1900 (NSW). When a child satisfies these requirements, their evidence may be
received by the court upon the child making a declaration in the following terms. 'l promise
to tel the truth at al times in this court'. The importance of this procedure must be seen in
the light of the fact that the making of a declaration marks the child's red introduction to the
court process. If that first stage is complicated by unnecessary formdity and anxiety, it
threatens everything ese which may follow. The New South Wades law is gpparently
causing no problemsin practice.

Corroboration

Corroboration is evidence which is independent of the complainant and which tends to
edtablish not only that the offence in question was committed but that it was committed by
the accused person. There is a genera trend towards the abolition of corroboration
requirements. In New South Wales, a provison which required that a conviction could not
be obtained unless the evidence of a child was corroborated by some other evidence was
abolished in 1985. Similar proposals are under consideration in England and Canada. The
problem with such a provison was that whilst it denied the possibility of a conviction in the
face of compelling evidence, it permitted a conviction to be obtained where the evidence of
the child was less than compelling but was, perhaps fortuitoudy, supported by some item of
corroborative evidence which may be entitled to very little weight.

Rather than concentrate on arbitrary rules about independent evidence, it is preferable
to have regard to the overall substance of the prosecution case. In England, the move
towards aboalition of the corroboration requirement has been accompanied by a proposa to
edtablish a safeguard for the accused person in the form of a duty in the judge to stop the
cae if they think that a conviction on the totadity of the evidence would be unsafe and
unsatisfactory. That seems to be a much more sensible approach to the genera problem of
dedling with cases in which the evidence is so tenuous that it would be contrary to the
principles of justice to convict the accused person.

Hearsay

One of the mogt difficult problems with the prosecution of child sexud assault cases is the
ingbility of the child to recdl the event in question at the trid. This is a particular concern
with very young children because the rules of evidence do not enable the out of court
testimony which they have provided, to be given a the trid. The current position in New
South Waes, where there are very long ddays between the time of arrest and trid,
exaggerates the difficulty experienced in presenting this evidence before a court. Lapsesin
memory are more likely to occur because of the time between the offence and the trid.
Earlier testimony given out of court cannot be admitted at the trial  because it breaches
the rule againgt the admission of hearsay evidence. There are, however, many exceptions to
the rule againgt hearsay which dlow for the admission of otherwise inadmissible evidence. It
could be argued that there should be an additional exception created so that when a child
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gives evidence that an earlier satement was recorded, then the earlier statement should be
received as evidence.

In sexud assault cases there is dready one well-known exception to the rule againgt
hearsay which holds that evidence of a complaint is admissible to show the consstency and
therefore support the credit of the person who gives evidence of being sexudly assaulted.

There does not seem to be any argument of logic or fairness which should prevent the
satement of a child which has been recorded on videotape equipment being admissible in
later court proceedings. This generd rule should be subject to certain conditions, namey
that the statement was reasonably contemporaneous with the event in question and was not
induced by improper interviewing techniques. It is dso necessary in the interests of fairness
that the admissihility of the videotape recording should be conditiona upon the child being
caled as awitness so that they may be cross-examined.

This proposd is consgstent with the genera line of reasoning adopted by the Audtrdian
Law Reform Commisson when it tentatively recommended that if hearsay evidence is the
best evidence available and can be shown to have reasonable guarantees of rdidbility, it
should be admissible. This proposal would permit hearsay evidence to be recaived if it was
made when the facts were 'fresh’ in the memory of the child making it.

In some jurisdictions in the United States, revisons of the hearsay rule have diminated
the testimony of the child as a necessary part of the prosecution case. As aresult, a person
to whom the child has told the story may subdtitute for the child in court and explain the
child's versgon of events. A smilar procedure exists in Isradl. It has been suggested that
there is a risk that the person giving evidence will seek to perform a thergpeutic or
advocetive role on behdf of the child victim. To counter this, it is proposed that the court
should limit the evidence of the witness o as to exclude any assessment of the validity of the
childs complaint. This procedure presents a dramdic dteration of the current law in
Audrdia, but it is put forward on the ground that it enhances the ability of the crimina justice
system to respond to the needs and rights of the child victim.

Children as accused

A further issue which this seminar should examineisthe postion of achild who is required to
gppear in court to give evidence as an accused person, as a witness for the defence. In
generd, the same rules and procedures which apply to adults in this capacity should dso be
gpplied to children.

There is certainly room to improve the operation of the crimina justice system in cases
where children are caled upon to be witnesses, but any suggested change to the current
procedure must be carefully examined to ensure that it does not breach fundamenta rules
designed to ensure that the criminal process serves the ends of justice.
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Gathering Evidence from Child
Witnesses:
A Police Perspective
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Brishane

T his paper will address some of the practical issues facing investigators in the area of
child abuse. These range from the initid investigation to the court hearing and

concern not only police but other professonas working with child victims in the
crimind justice sysem.

Research on the extent of sexud abuse occurring in the generd community, clearly
indicates that only a smadl percentage of cases are being reported. Reliable estimates
suggest that one in four girls and one in ten boys will be sexudly molested by an adult at
sometimein ther childhood. Up to 80 per cent of these children will know the offender and
in 50 per cent of these cases the offender will be their natura or substitute father.1

Initial Investigations

Initid invedtigations of complaints of abuse can often be hampered by the investigating
officer's acceptance of various community myths. For example, until recently it was
accepted that children fantasise about thelr sexud experiences. A further myth is that
children are often provocative in relation to sexud activity and are eager participants.

It is of vitd importance thet dl professonds involved in the investigation of child abuse
be specidly sdected for tharr gptitude and empathy as well as thar investigative ability.
Specid training in the area of child development is essentid for relating to and successtully
interviewing children. It is dso essentid that dl investigators operate on the premise that
children are presumed to be telling the truth, and bear no responghility for their involvement
regardiess of time or circumstances (Godfrey 1983, p. iv).

Multi-disciplinary training will not only provide a bass for grester underdanding and
awareness of child protection issues but dso dlow networks to be established which will
congderably assst successful investigations.

Initid investigations can be likened to a jigsaw puzzle - each piece of information
obtained, be it a complaint from a neighbour, a school report, a medica assessment, a
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previous notification, or a socia welfare record alows a clearer picture to be established
with a more accurate assessment of the actud Situation and the risks to the child. In many
ingtances the approach adopted in these investigations can have critical long-term effects for
the child. If the gpproach adopted is to accept a face value the initid complaint without any
subsequent check or investigation, then the probakility of ascertaining the full factsin relation
to the family is severdy limited.

The provison of a centrd register to record al reports or notifications of suspected
child abuse has proved invauable in asssting workersinvolved in initid investigations.

Interviews

One of the mogt critical aspects of any suspected child abuse investigation is the interview
with the child victim. It is crucid that such an interview be conducted in an appropriate
setting and that the interview be prepared as soon as possble.  Such preparation should
include the ascertaining of relevant information from parents or guardians and, if gpplicable,
the caseworker, about the child's developmenta status, age, grade, ability to write, reed, tell
time and remember events. The family terminology for genitd areas should aso be
acertained.  The circumstances of the abuse should dso be reviewed where previoudy
reported by the child: what, where, when, by whom and to whom reported.

Thelnterview
Setting

The stting for the interview can serioudy affect the outcome.  Experience has shown that
the more comfortable and relaxed the child, the more information they are likely to share.
The child should be adlowed to move around the room, explore and touch, as well as St on
the floor or on an adult's lap.

The use of drawing materids can often be very useful, as can the use of ads, such as
anatomically correct dolls, which can do much to alow the child to describe fully the actud
event without the embarrassment of finding words and terms to describe the activity. It is
essentid that al workers using such aids be ingtructed in the proper procedures and use of
the ads prior to their use.

Interviews are very time-consuming and should be conducted free of interruptions and
at the child's pace, with appropriate breaks and pauses.

The person conducting the interview should ascertain al the information required and it
is imperative that the child is not subjected to further abuse from repested interviews by a
vaiety of professonas who may each have alegitimate interest in the case. Otherwiseit is
possible, that in the space of forty-eight hours, the child may have been interviewed by a
teacher, community hedlth nurse or socid worker, police officers, medicad personnd and
welfare officers. Faced with congtant re-telling of their stories, and quite possibly conflicting
reactions and advice, it is not surprisng that many children retreat into silence or deny their
origina report.

From the child's perspective, there may be a tremendous amount of fear, shame, guilt
and secrecy surrounding the sexua activity between the child and the offending adult. It is
customary for an offending adult to swear the child to secrecy and to tranamit to the child the
adult's own guilt, demonstrated by the furtive nature of the encounter, the adult's demands
on the child, the use of threats of or actua violence and the use of bribes. Ensuring secrecy
on the part of mogt children is not difficult, Snce children are taught to respect and obey
adults. How much greater then is the pressure brought to bear on a child by an adult upon
whom that child has come to depend for love, affection, understanding, guidance, food,
clothing and shelter? The more the child's physica and emationa security is bound up with
their relationship with the adult, the greater the pressure.
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Once the child has divulged the secret the pressures on them to retract the alegations
are enormous.  The non-offending parent or guardian is upset, disbelieving or regecting and
punitive. The aleged offender often cals the child a liar, and seeks support from other
adults dlose to the child. The child is usudly taken from the home and dl that is familiar and
secure. In the absence of specia support for the child, it is not surprising that a retraction of
the complaint sometimes follows. 1t is crucid that al child protection workers are aware of
this possibility and take action to ensure that the child is protected and supported. The
Bureau has accepted the philosophy that in intrafamilid abuse, every effort is made to
remove the offender from the home rather than the child. This is done by utilisng arrest
and/or bail conditions.

The statement obtained from the child may be ether ora ¢ape recorded) or written.
Recently, a number of attempts has been made to videorecord the child's initia complaints.
Whilgt as yet there has been no legidation to alow these to be used in the court system, they
have proved invauable for dlowing al professonds involved in the case to see and hear &
firg-hand full detalls of the child's story, thus reducing the necessity for the child to be
repestedly interviewed.

Recently the Juvenile Aid Bureau has utilised specidly designed Sexud Offence Kits,
containing dl requisites for a thorough forensic examination and gppropriate indructions for
use by the examining medica practitioner.

In our experience the child's right to protection is paramount and if there is any doubt it
should be resolved in the child's favour.

Giving Evidence

The Director of the US National Ingtitute of Justice, James K. Stewart, (Whitcomb 1985, p.
i) suggests that 90 per cent of al child abuse cases are not prosecuted. In many of these
cases, the decision not to proceed is due to concern about the child's possible performance
on the witness stand or the impact of the court process on the child victim's recovery. Both
community members and professionas are increasingly concerned about the need to
improve their effectivenessin thisarea

All professonds have a fear of tedtifying in court. This gpplies to police as wdl as
doctors, socid workers, and others.  For the child victim it is even more avesome2
Preparation prior to the court appearance can do much to relieve this tenson. The time
spent in preparing the child is time wel spent.  Such familiarisation can include seeing the
interior of the court, Stting in the witness box, reading the oath, seeing the Bible, meeting the
prosecutor, and explaining where each person is placed in the court. All of this assgs in

removing the unknown aspects of the court.

Having a supportive adult in the court during the child's giving of evidence is dso
important. Recent innovations usng screens to prevent a child witness being intimidated
(Rockett 1987, p. 1817) are a move in the right direction whilst awaiting the court's
acceptance of closed-circuit television to reduce a child's trauma.

Two further initiatives to assst professionds to better present their evidence in these
cases are:

The appointment of specialy selected and trained female prosecutors attached to
the Office of the Director of Prosecutions who are automatically assgned to any
case where the complainant is a child. These prosecutors in many instances
become involved in the initid  prosecution  and  continue
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until to the find trid. Ther sengtivity, empathy and oecidist knowledge of the
issues involved in child protection make this a much needed innovation.

The use of forensic expertsin child abuse cases to assist the court to understand
such diverse factors as child development, and age-appropriate hand pressure.

Our experience supports the view of the Canadian Committee on Sexud Offences on
Children (Badgley 1984) whose research refutes suggestions that the alegations of young
sexud victims areintringcaly less trusworthy than those of older victims, and argues against
the need for specia corroboration requirements where young children are concerned. A
fundamenta change in the law is needed to permit children to spesk directly for themsdves
at lega proceedings. Whilst recently the truthfulness of victims of sexua offences has been
regarded with less scepticism than in the pagt, the law gtill regards children's evidence with
suspicion.  There should be no specid rules with respect to the child's lega competence to
give evidence in court. A child's evidence should be received and consdered in the same
light asthat of an adult. Young children are no more prone to giving vague accounts to the
police than older children and are capable of gpesking effectively on their own behdf. To
make a child's testimonia competency contingent upon a child's age fals to take into
account the cognitive and developmentd differences among children of the same age.

Conclusion

If society believes that the abuse of children is a serious crime, then specia techniques must
be adopted within the crimind judtice system which not only encourage the cooperation of
child witnesses, but a the same time acknowledge the inherent limitations of a child's
performance.

It must be ensured that the crimina justice system not only provides protection for the
child from abuse but aso provides protection while within the system.

Endnotes

1. Thesegeneral estimates are drawn from the results of five major surveys, conducted between 1940
and 1978 including: C. Landis (1940); A. Kinsey (1953); J. Landis (1956); J. Gagnon (1965) and D.
Finkelhor (1978). Their findings are also supported by the experiences of the Harborview Sexual
Abuse Treatment Program in San Jose, California, which, together, have treated over 10,000
sexually abused children in the past decade. Informal surveys in Canada suggest a similar
incidence.

2. Some professionals have found an article by D. Carson (1984) a help in addressing these issues.
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T

he invedtigation of sex offences committed on children is a matter which dways
causes a ded of anxiety, hurt and frudration to the victim, the families and

investigators involved.
This paper will discuss the current laws rdating to children giving evidence, methods

currently in use by the Child Exploitation Unit and new ideas that may be used in the future
in the ever-increasing struggle againgt paedophilia

At the present time, Section 23 of the Evidence Act 1958 (Vic) states.
(@) Where, in any legal proceedings, any child under the age of fourteen
years called as a witness does not in the opinion of the court understand the
nature of an oath, his evidence may be received, though not given upon oath, if,
in the opinion of the court, he is possessed of sufficient intelligence to justify the
reception of the evidence, and understands the duty of speaking the truth.
2 No person shal be liable to be convicted of any offence upon any
evidence admitted by virtue of this section and given on behaf of the
prosecution unless that evidence is corroborated by some other material
evidence in support thereof implicating him.
3) If any child whose evidence is received by virtue of this section gives
false evidence in such circumstances that he would if the evidence had been
given on oath, have been guilty of perjury he shall be guilty of an indictable
offence.

Having this section in the statutes can, and indeed, does cause many cases agangt

persons who have committed sex offences on young children, to escape prosecution.

Experience shows that children do not lie to get into trouble - they lie to get out of

trouble. Corroboration of a child's gory is often difficult if not impossbleto find. Offenders
know what they can do to a child without leaving any physicd trace of their actions. They
are dso wdl-versed in the law relaing to a child's giving evidence and, therefore, can
operate with adegree of safety. It isfor thisreason that Victoriamust review s. 23.
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Interviewing Methodsin Use

A child who isthe victim of a sexud assault suffers a greet ded emotiondly. This emotiond
distress occurs not only at the time of the offence, but continues through the court case and
beyond.

For a child of tender years to relate their account of events to a stranger is a most
harrowing task. For this reason certain measures prior to obtaining the statement from the
child must be adopted:

the interview should take place in surroundings in which the child feds a ease.
Idedlly this would be in the child's own home and may even extend to the child's
OwWn room;

the interviewer should be dressed in a casud manner so as not to intimidate the
child;

the interviewer must obtain the child's confidence a the outset. This can be done
by playing a game with the child or having the child tell a story;

clear ample language should be used when speaking to the child, not jargon such
as 'offender’ or "perpetrator’. It is aso advisable to ascertain from the parents of
the child what names the child uses for the mae and femde genitds. It is
imperative that the words used by the child are recorded accurately by the
interviewer. If the child cdls his penis his 'doodl€ then this must be used and
not replaced by the word ‘penis because the interviewer thinks it more
appropriate;

the interview should take place at a reasonable hour. It is of little vaue trying to
talk to achild who isfaling adeep;

it is usudly advisable that the interview take place in the absence of the parents.
Experience has shown that victims can talk more easily about the event when the
parent is not present. It aso prevents the parent from answering questions on
the child's behdlf.

Use of Counselling Services

In most cases the victim will probably require some sort of counsdling from a psychologit,
paediarician or socia worker. The degree of counselling will vary from child to child, but
the investigator should ensure that the parents are made aware of what counselling services
areavalable.

It should dso be remembered that counsdling services can be of benefit to the
investigetor. 1t may well be that the child has blocked out the events of the molestation from
their mind and it will only be after counselling by quaified persons that the child will be able
to relate to the investigator the details of what occurred.

The counsdllor and parents should prepare the child for the subsequent court case. The
child must be made aware of the procedures that will take place and the questions that are
likely to be asked.

Prior to the hearing the child should be taken to the courtroom so that they may be
shown what actudly happens insde. It is dso imperdive that a conference between the
counsellor, parents, child and prosecutor takes place prior to the hearing.

When the child findly does give evidence a parent or the counsdllor should be present
in the courtroom to give support.
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Videotaped Evidence

The use of videotaped evidence of a complainant is not yet admissible in Audtrdian courts.
The matter is under review by the Law Reform Commission and it may well be that Victoria
V\_/i(;| soon have legidation dlowing children of tender years to give their evidence through a
video.
. People remember what they hear better when visual displays accompany

the spoken word; after 72 hours people remember only 10 per cent of what they

are told, but 20 per cent of what they are shown. When graphic displays are

used in the courtroom, however, the retention factor is 65 per cent! (Wes-

McGrath).

In arecent investigation by the Child Exploitation Unit a videotape was made of a four-
year-old mae relating his account to a paediatrician of sexud assaults committed on him
whilst he was being looked after by a child minder. The doctor's room was set up with a
smdll table and chair for the child to St a and severd puzzles were placed on the table for
the child to play with. Prior to the child ariving at the consulting rooms a remote video
camera had been st up. This enabled the interview to be taped without the camera
operator being present in the room and without the child's knowledge. The doctor
commenced the interview by gaining the child's confidence and then proceeded to questions
regarding the suspect. The child described to the doctor what the offender had doneto him.
After this the doctor introduced an anatomically correct doll into the sesson and asked the
child to describe, using the doll, what had occurred. After the session the doctor stated that
he had absolutely no doubts that the child had been abused as described and that he (the
doctor) was prepared to give sworn evidence of thisfact. In the subsequent interview with
the offender, the offender admitted his crime to the police. When he was shown a copy of
the video recording he was shaken by the way the child described in detall what hed
occurred.

A pilot scheme being run by the Metropolitan Police in Bexley, England showed that
many offenders admitted their involvement in the offences after being shown a videotape of
theinitid interview with the child (Police Review, 9 October 1987, p. 2001).

In Colorado, USA the following events occurred. A three-year-old girl was abducted
and, after being sexudly abused, was dumped through a mountain toilet into the cesspit
beneath. After being rescued, the child was treated by a Mr David Jones, Consultant Child
Psychiatrist, Park Hospitd for Children, Oxford. Mr Jones provided evidence to the court
that the child was psychiatricaly disturbed as a result of her experience and recommended
that her evidence could only be given under specid conditions. A videotaped deposition
was ordered by the judge. The prosecutor, defence barrister and judge's representative
were present a the videotaping session, but were hidden behind a one-way glass. Mr Jones
had a microreceiver in one ear to enable the prosecution and defence barristers to ask
questions of the child through him. He dso had authority to veto any questions he
conddered harmful to the child (Jones 1987).

This system is an excdlent method of putting the child's evidence before a court. It is
far in that it alows the defence to ask questions of the child through the doctor, but it
protects the child from having to give evidence in a courtroom full of strangers.



30 CHILDREN ASWITNESSES

Screens

Another method that has been used in England is the use of a screen pogtioned to enable
children to give evidence without having to face the defendant. An English judge, Judge
Thomas Piggot, stated that: The court must do what they can to protect young witnesses
who are giving evidence. The court has a duty to reduce the digtress and fear they may
experience (Jespersen 1987).

If screens are to be used a vigt to the courthouse is essential to work out the best
position for these to be set up. To be fair to the defendant the screens should be placed in
such away that dl parties to the proceedings can see each other except that the defendant
cannot see the child and vice versa Rockett 1987). Judges and barristers have aso
removed their gowns and wigsin an effort to put children more at ease.

Uncorroborated, Unsworn Evidence

At the present time in England, the Government proposes to alow juries, in cases of child
sexud abuse, to convict defendants on the uncorroborated, unsworn evidence of a child
(Police Review, 9th October 1987, p. 2001).

This is pure commonsense. If a jury is satisfied beyond reasonable doubt that the
defendant has committed the offence aleged, even though the child has not given sworn
evidence, he should be convicted. There is no difference between this evidence and that of
a person uttering the words of an oath.

Anatomically Correct Dolls

Anatomicaly correct dolls have been in use in the United States from the late 1970s (White
1987). Since then the number of manufacturers of the dolls has increased from four to
fifteen. Origindly Audrdia had to import the dolls from America but they are now being
manufactured here.

Use of the dallsis not as smple as it sounds and indeed, has been the subject of lengthy
debates in the United States on ther use and effectiveness.  Anyone using the dolls in
interviews should have the background and training to do so. They should have basic child
interviewing experience, know the field of sexua abuse, understand child witness issues and
be conversant with the applicable statutes relating to the offences (White 1987).

The behaviour of two groups of children were observed and recorded in their play with
anatomically correct dolls. One group had been victims of sexua abuse and the other group
had not. The findings showed that significantly more children who had been victims of
sexua abuse demongtrated sexua behaviour with the dolls than the group who had not been
exposed to abuse (Jampol & Weber 1987).

It can be seen from this that anatomica dolls can play an important part in the
investigation of child sexud abuse. The dalls are an excelent aid during an interview in that
victims can demondrate to the interviewer exactly what took place between the offender
and themselves without having to use complex explanations.  Although it would be difficult
for a psychologist to prove to a court that their observations of the victim playing with the
dolls was proof that the child had been sexualy abused, it does provide further evidence of
the dlegations being made by the child and could prove to be the necessary piece of
evidencefor thejury.

It is a common experience that the more stressed and nervous a child is during an
interview, the more difficult the interview becomes and the higher the anxiety levd of the
interviewer. Mogt children relate well to dolls. Dalls often have a caming effect on them,
which crestes a more relaxed atmosphere with less strain on everyone. It is dso easer to
demondtrate rather than explain what happened and more information is gathered in lesstime
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and with fewer tears. In addition, if dolls are visble as the child enters the room, they can
create a softening effect and give the area a ‘child-oriented gppearance (Freeman &
Estrada-Mullaney 1987).

Dalls, properly used, reduce stress and aid in establishing rapport, help establish
competency and reduce vocabulary problems (Jampol & Weber 1987).

Conclusion

Child sexud abuse is aworldwide problem which must be fought with dl available wegpons
such asthe video recordings, screens and dolls mentioned.

New ideas must be tried and tried again. If atechnique does not work in one case it
should be tried in another one, and other techniques adopted. It is only with sustained and
combined effort by police, socid workers, doctors and the judiciary that the war against
child abuse can be won.

Summary of Group Discussion

Although the theme of this discussion included dolls, drawings and robots, the use of video
recording was the subject that commanded the attention of dl participants in the group.
Intense discussion took place on this subject and could probably be a topic of its own
seminar.
All persons in the group took an active part. Some of the issues to come out of this
discusson were:
- WIill the use of videos increase ammunition available to the defence thereby
increasing the trauma of the child?
What is to happen to the videos after court? Who is going to have access to
them?
Should videos used in thergpy sessions be used in court?
Would videos effectively spare the child an appearance in court in practice or
would the defence be continudly recalling the child to further cross-examine?

As can be seen from these points, there was a lot of negative response to the use of
videos in court and to quote a social worker in the group: They do have benefits but
obvioudy they dso cause dilemmas. They are not the ultimate answer they are cracked up
to be. We should not rush headlong into it.’

It isaso interesting to note that there are three distinct areas for the use of videos, these
being:

for usein an interview Stuation with the suspect;
for use as evidence in court;
for therapeutic purposes.

The use of avideo in these three areas is different, but the problems aready mentioned
exist for each area.

A point that raised a dedl of discusson was 'Should the child be entitled to ether give
or refuse consent for a video recording to be made? The group was somewhat divided on
this issue, and even after much discussion there were Hill two schools of thought on this
meatter.

It is obvious that problems already exist with videos and more shall no doubt come to
the fore as we progress. However, videos can play an important role in the area of
investigation and prosecution of child sexud assault. Obvioudy, care must be taken in the
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useof videos and persons using them must be properly trained. But remember, videos are
a powerful tool when used in an interview with a suspect and if the results of other countries
using videos can be achieved here, there will be many more pleas of guilty, thereby keeping
the child out of the court - ‘avictory in itsef'.

A video recording is a satement in a different form and, as was clearly sated in the
group, videos are not a magicd answer to the problems of children giving evidence, but
rather, smply an aid.
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The Value of a Joint Professional
Approach

DISCUSSION GROUP B

David Jefferies
Acting Detective Inspector
Juvenile Aid Bureau
Queendand Police Department
Brishane

The Benefits

T he group considered that a multi-professional team (conssting of a medica
practitioner, a child care officer and a police officer) gpproach offers the following

benefits:
it reduces the necessty for amultiplicity of interviews,

roles and the developing of networks;

it provides a dructure for shared decison making, responsbility and
accountability;

it breaks down barriers between different professonas and agencies,

it allows an acceptance of the goas of each profession/agency and a cooperative
approach to achieve these,

it supplies both mora and professona support for the professonds involved;

it dlows for grester maximisation of resources.
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What arethe Difficulties?

Possible difficulties which could be encountered may include:
the different gpproaches of professionds from various agencies,

the unavailability of appropriate personne in country aress,
the absence of acommitment to a team approach from each department; and
acondant change of aff which may limit team building.

Suggestions

It was suggested that:

there is an urgent need for joint professond training of al personnd at both
postgraduate and & a practicd level. Team training should include, for example,
information on child development, and communicating with children.  The
Bexley, United Kingdom, style of traning was recommended (Child Sexud
Abuse Joint Investigative Programme Bexley Experiment, 1987);

a joint professond approach should be undertaken in conjunction with a
concerted community education campaign;

al professonas working within the crimind justice system, for example doctors,
court personnel, teachers, socia workers, need to be educated in the cognitive
and developmenta needs of children;

adequate funding and resources are necessary if ajoint professona approach is
to be effective;

al departments need to have ared commitment to preventing worker 'burn out'
rather than accepting it as an inevitable occurrence after a period of time;

al professonds must accept the importance of the child's needs as being
superior to their individua egos;

there is a need for a nationd networking of information and experience so that
this can be disseminated.



The Use of Protective Behaviours when
Dealing with Child Witnhesses

DISCUSSION GROUP C

Tracey Middlebrook
Constable of Police
New South Wales Police

Sydney

P rotective Behaviours is a program designed to empower children to protect
themsdvesin difficult Stuations.

Being awitness in a courtroom is a very difficult Stuation for children to cope
with. Whether or not the child isavictim of abuse, the experienceisnot easy. If they are a
victim of abuse then the orded can be even more traumatic.
Protective Behaviours teaches children that they have aright to fed safe at dl times and
that nothing is so awful that they cannot talk to someone abot it.

Three Key Concepts

The Program is based on three key concepts.
Safety

The child is taught to differentiate between sSituations when it is gppropriate to fed scared
(for example watching a horror movie) and those when it is not.

Early warning signs

The child is taught to recognise how they fed through ther 'early warning sgns (thet is their
body's reactions to fedling unsafe) for example rapid heartbest, sveety palms or ‘jely legs.
Once the child has learnt to recognise their 'early warning signs they can then identify when
they are in an unssfe Situation.
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Networking

The concept of networking is used to encourage victims to prevent abuse actively and to
seek the help they require effectively. The child is encouraged to identify and establish a
network of adult contacts to whom they can confide or ask for assistance or help when they
are feding unsafe. These adults have to be the choice of the child.

If achild is going to be a witness in court they need to have an established network,
mainly of professonas who are involved with the case. If the child has these adults then
they will fed safer knowing thet they are understood. The child will be told that if they have
their early warning signs about the court hearing, they can contact their network people at
any time.

To implement the core concepts of the program, five Strategies are implemented:

Themereinforcement: The two themes of the program: 'We dl have aright to be sfe dll
the time, and 'Nothing is so awful we cant tak about it' are continualy reinforced
throughout the teaching of the program.

Network review. The persona network list of adults sdlected by the child must be
regularly reviewed to ensure that these persons are till available and suitable to asss the
child.

It is particularly important to do this when the child has finished going through the court
system, as the professonds who were involved with the case are no longer involved, and
the child now needs to look for other people to whom they can turn for assstance.

One step removed: This srategy makes use of hypothetical questioning, in teaching the
concepts, such as'What could you doif ... " or 'My friend hasaproblem . . . what should
they do? It can be of use in preparing the child for the actual court procedure by
brainstorming and exploring options and resources with the child for example 'Suppose you
get asked a question that you do not understand - what can you do? The child should
explore the options.

Protective interrupting: This strategy is mainly used in group sessons rather than just with
a child witness done. It is the process of preventing the child sdf-disclosng in an
ingppropriate context. Although the child has been protected in one instance by interruption,
it isimportant that the issues are followed up & alater Stage.

Persistence expectation: This find drategy is used to encourage children who have
talked to someone on their network list but till fed unsafe (perhaps due to inaction on the
part of their network contact), to keep trying other people on their network until they fed
safe again.

Conclusion and Resolutions
The Protective Behaviours Program can be adapted to prevent children from becoming
victims of abuse and dso to empower them to come forward if they are in an abusve
Studion. Itisaso of usefor children who are withesses in a court of law.
To asss child witnesses overcoming a child's automeatic responses to authority through

the use of protective behaviours program, the group resolved:

that children should be educated about their rights and how to exercise them;

that children should be empowered to protect themsalves both in and out of

court;
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that prevention programs should be introduced to children through the education
system or other professiona organisations,

that al children need a network of people to whom they can go if they are not
feding safe.
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Protocols after Disclosure of Abuse

DISCUSSION GROUP D

Kim Dwyer
Coordinator
Child Protection Unit, South Austraian
Department of Community Welfare
Addaide

P rotocols are difficult to devise and usudly must be prescriptive. Most Sates have a
clear step-by-step medicd protocol for physcad examination, but have inflexible

prescribed methods for other forms of assessment. These methods are proving to
be impractica and too complicated to standardise children's responses.

There is a generd lack of understanding of the differences between the initid inquiry or
investigation of a complaint and the evidentiary phase of assessment. A protocol can only
be used when a child has disclosed abuse to a professond gppropriately trained in working
with children. Even then it is preferable to have a sandardised structured interview process
rather than set ingructions.

The problems in developing protocols for finding out from a child what has hagppened to
them, can depend on the way in which the complaint was made and the often competing
interests of the key players.

In the case where the child or a family member has complained and the intention is to
protect the child and investigate proceedings againgt the offender, a protocol could be used.
Where someone e se has made the complaint and the child is unaware that it has been made,
other procedures will often be required. If the child will not or is unable to make
disclosures, for example a pre-verba child or a child who is intdlectudly disabled, then
other methods will aso be n .

Conflict aout who should assess the vdidity of the complaint and how best that can be
done with the least trauma to the children can increase the confusion.

The police will nead to investigate the complaint to assess the posshbility of bringing
crimind charges. Thelr focus will be on collecting evidence. The datutory welfare authority
will want to ascertain if the child isin need of protection and will need to determine if thereis
evidence for Children's Court actions. Doctors, psychiatrists, socid workers, psychologists
and others will often have afocus on the child's thergpeutic needs.

A thorough assessment needs to incorporate al the competing demands from
professonds, if the child isto be safeguarded and their future well-being ensured.

Procedures for disclosing children can therefore reasonably readily be devised.
Procedures for non-disclosing children will be different and may require other intervention.
For example, when there are lower level behaviourd indicators the assessment should be for
behavioura disturbance rather than for abuse. The need for standardised procedures is
essentid and must be agreed upon by mgor agencies. The god should be for evidence
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which will stland up in acrimina court and aso be acceptable to other courts. Key elements
in assessing a child should be knowledge of child development, training in interviewing and
working sympatheticaly with children and knowing when to refer to someone ese with
speciaist expertise.

It is dso necessay to develop clear guiddines on deding with aleged offenders
especidly juveniles who may dso be victims themsdves.

Protocols with flexibility should be developed for collection of evidence. For example,
itiscrucid to have clear standardised procedures in the use of videotaping.

Conclusion

The group discussion focussed primarily on the different stages of the investigation and the
court process. It was emphasised that greater incentives should be found for offenders to
make admissions and thereby lessen the trauma of the court for young witnesses.

It was agreed that clearer procedures for investigation must be found, with the roles of
professonds not only defined, but when they become involved, darified. It was concluded
that guidelines on what not to do may be just as useful as guiddines on how to and whét to
do.



Reliability and Credibility of Children
as Withesses

Don Thomson
Senior Lecturer and Barrister-at-Law
Department of Psychology
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T he quegtion of the status of children's evidence has provoked intense public
debate. At present, in most Audraian jurisdictions the evidence of a child is not

admitted unless and until the judge is satisfied that it is appropriate to do so (for
example s. 23 Evidence Act 1958 (Vic)).

In Victorian courts, the judge must first determine whether the child (if under fourteen
years) understands the nature of the oath. If the answer is yes, then the child's evidence is
admitted in the same fashion as an adult's. If the answer is no, the judge must then assess
whether the child isintelligent enough to understand and respond to questions. If this answer
is no, the evidence is excluded. If the answer is yes, the evidence is admitted but it must be
corroborated.

With the increasing concern about the incidence of sexua abuse of children (where the
child is often the sole witness as wdll as the victim), and about domestic violence (where a
child islikely to be a principd witness) the status accorded children's evidence in our judicid
sysem is coming under closer scruting.  The datus of children's evidence is of critica
sgnificance in our crimind judice sysem. Excluson of children's evidence may mean, in
cases where the only witness is a child or children, that an offender will not be prosecuted
because there is little or no other evidence which can be led againg the accused. This
means that many crimind acts can be committed with impunity and that children are victims
of repeated crimina acts. If, however, a child's evidence is inherently unrdligble or ajury is
unable to assess reiability of the evidence accurately then the admisson of such evidence
may well prgjudice the outcome of the trid for the accused.

In this paper, research findings rdevant to the rdiability and credibility of children's
evidence are examined. With respect to reliability of evidence two gpparently contradictory
conclusons have been drawn from recall and person recognition studies. adult's evidence is
more reliable than children's; and children's evidence about certain types of events may be
rlidble. As to credibility, findings from studies suggest that no smple rule about age and
credibility can be formulated. It depends on the subject matter of the materid and the
manner in which the evidence in question is presented.
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Memory as a Function of Age

The literature abounds with sudies which have investigated recal as a function of age.
Typicdly, in many studies, lists of items, for example words, numbers, pictures or sentences,
are presented to people of different agesto view or listen. Some time later, recall by these
people is tested either by free recal or by cued recall. In afree recdl test, the people who
saw or heard the lig of items are Smply asked to recal as many of the list items as possible.
In the cued recdl task, at the time of testing a cue or clue for some or dl the items is
provided. The conclusion to be drawn from these studies is clear and unequivoca - recal
seadily improves from three years of age to twelve years of age and sometimes beyond
twelve.

However, recal of more redigtic materid by different age groups has recently been
investigated. In these studies, people of different ages have been exposed to staged events
or have viewed abrief segment of avideotape. The findings of these studies suggest that the
relationship between recdl and age is not a Smple matter. Feben (1985) showed her
subjects a three-minute videotape on firefighting and then tested the subjects recdl of details
of the tape. Feben found that young children's recall of specific features of objects depicted
in the tape, for example the colour of the fireman's buttons, did not differ greatly from that of
adults, but the accuracy of their recal of the theme and the sequence of events was
sgnificantly lower.

Goodman and Reed (1986) attempted to examine recall by children and adults of their
interaction with an unfamiliar adult. Six-year-olds and adults achieved a smilar leve of
performance on their recadl of events dicited by objective questions. However adults
recaled much more information, both correct and incorrect, than children. Saywitz (1987)
requested her subjects to listen to a description of a crime on audiotgpe and then gave
subjects three different types of memory tests free recal, recognition, and a number of
guestions about content that the subjects might not have consdered pertinent to the crime
for example. asking for a description of clothing or details of the weather. There were two
findings of rlevance. Firdly, eight and nine-year-olds embellished the story more than older
subjects.  Secondly, when directed to specific objects and events, for example clothing,
young children were accurate in their recal of the features of these objects and events. This
latter finding is consgtent with the findings of Feben (1985) described above.

A number of quite ingenious studies have recently been reported which have examined
the young child's age ability to recal events perceived under sress. These studies have
tested the young child's ability to recall and recognise events occurring and persons present
a the time the child visited the dentist (Peters 1987), or was receiving a vaccination or
venipuncture (Goodman, Hepps & Reed 1986). These studies found that the stress
experienced by children did not appear to result in impairment in recal of centrd events, but
inrecal of periphera events. Unfortunately, none of these studies included groups of older
children and adults which would enable an assessment of the effects of stress on recdl asa
function of age.

Memory can be conceptudised as comprising three stages. encoding or perception;
storage or retention; and retrieva (Melton 1963). Failure to recall an event or recognise a
person accurately may reflect a breakdown in any one of the three sages. An event cannot
be remembered if it was not perceived, events cannot be recaled or persons recognised
even if they were perceived but they were not retained in memory, and findly events of
persons stored in memory may not be recalled or recognised because of retrieva difficulties.

Given that children's recdl and recognition are inferior to the recal and recognition of
adults the question arises as to how much of this inferiority can be attributed to each of the
different sages of memory. The answer to this has great Sgnificance in relation to the
questioning of children as witnesses. If the inferiority of children's recal and recognition is
entirely attributable to encoding, then the only matter that needs to be consdered is the
manner in which courts should receive children's evidence. If, on the other hand, some or all
the relative deficiency of children's recdl and recognition can be traced to retention and
retrieval, then appropriate techniques which minimise the deficiencies can be implemented.
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Retention Interval

Although the precise function of the relationship between recall and recognition and retention
interval depends on a number of factors, the generd function of the rdationship is clear: as
the retention interval increases, recadl and recognition declines.  Findings from sudies
designed to examine the interaction of age and retention interva on recal and recognition are
equivocal. Saywitz (1987) found that afive-day delay had little impact on leve of recall and
recognition and that the performance of eight-year-olds did not differ from that of one-year-
olds. Goodman, Aman, and Hirschman (1987) found a smilar absence of effects of age,
retention interva, and their interaction in the performance of three and five-year-olds who
were tested after a retention interval of three to seven days. However, other researchers
have found a different effect of retention interva for different age groups. Thomson (in
preparation) found that the decline in recognition was greater for children than adults when
retention interval increased from a few minutes to one week. Despite the fact that there are
contradictory findings the tentative concluson can be drawn that children's memory
performance is more likely to suffer than that of adults as retention interva increases.

Retrieval

By far the most frequently found errorsin free recdl sudies are errors of omisson. Findings
for sudies which have examined the incidence of errors of omisson suggest that young
children make more errors of omission than adults. Saywitz (1987) found that eight-year-
olds omitted sgnificantly more information in their recdl of an audiotape of a story than
eleven and fourteen-year-olds. A similar pattern of results has been obtained in traditiona
list recdl studies, where age differences in recdl were largely attributable to more errors of
omisson by the young. However, Saywitz found that the provison of relevant non-
suggedtive cues, successfully dicited accurate information from the children. An example of
the successful dicitation of previoudy unrecaled information would be the provison of the
cue‘dothing. This cue dicits accurate information not previoudy volunteered.

The importance of the appropriate retrievad cue or clues has been emphasised by
Tulving and Thomson (1973). They have proposed that cues are effective as retrieval cues,
only if the cues provided have been encoded as part of the information to be retrieved. This
formulation has been called the encoding specificity principle. The rdlevance of this principle
to the recal of young children is that cues or questions posed by adults may be sngularly
ingppropriate as the child has conceptudised the event or object very differently from the
way an adult would. Further, the meanings the child gives to certain words and sentences
may be different from that given by adults (Chomsky 1969). Indeed, failure to recognise
differences in conceptud and linguidtic systems may result in a child being ungble to recall
information available in their memory or, even worse, to give irrdevant and ingppropriate
informetion.

Suggedtibility is another source of error which has been examined extensvely in recal
and recognition studies. Typicdly, these studies have three phases. In the first phase,
subjects watch a series of dides or a videotape or lisen to an audiotape. In the second
phase, subjects are asked questions about the content of the dides, videotape or audiotape.
Some of the questions asked in this phase are mideading, that is, the questions contain
mideading information. In phase three, a further recal or recognition test is given, the object
of thistest isto determine whether recall of the information presented in the dides, videotape
or audiotape has been digtorted by the mideading information embedded in the questions
asked in the second phase (Loftus, Miller & Burns 1978). Both recdl, and to a lesser
extent, recognition, have been found to be affected by the mideading questions (Bowers &
Bekerian 1984; Ceci, Ross & Toglia 1987; Chrigiaansen & Ochaek 1983; Loftus, Miller
& Burns 1978; Zaragoza 1987).

Whether a child's memory is more susceptible to mideading information than an adult's
memory is currently the subject of fierce debate. In their review of the published findings,
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Loftus and Davies (1984) concluded that there is no smple relaionship between age and
susceptibility to mideading information. The relationship depends on other factors, such as
type of information to be remembered and the length of the retention interva. More recent
studies, (Ceci, Ross & Toglia1987; Saywitz 1987; and Zaragoza 1987) have done little to
resolve the issue.

Children's Accuracy in Identification

The importance of diginguishing identification of familiar persons from that of unfamiliar
persons has been stressed by the courts (R v. Turnbull [1976] 3 All ER 549; R v. Burchell
[1981] VR 611; Rv. E.J. Smith[1984] 1 NSW LR 462). The vdidity of the distinction has
been supported by research findings of Thomson, Robertson, and Vogt (1982). In that
study, context which included setting, clothing and activity of persons to be identified was
manipulated. Thomson et d. found that changing the context at the time of the identification
test impaired recognition of previoudy unfamiliar persons, but had no effect on the
recognition of familiar persons.

In mogt sudies investigating developmenta trends in person recognition, unfamiliar
persons or photos of unfamiliar persons have been used as the 'to be identified materidl.
With few exceptions these sudies have found that identification improves steedily from five
years of age to deven or twelve years with some further improvement from twelve to
seventeen years (Benton, Van Allen, Hamsher & Levin 1978; Blaney & Winograd 1978;
Carr, Sullivan & Bock 1981; Chung & Thomson 1985; Diamond & Carey 1977; Hlis,
Shepherd & Bruce 1973; Hin 1980; Goldgtein & Chance 1964; Thomson 1984).

Findings of another study (Thomson 1984) provide some insights into the manner by
which children identify unfamiliar people. In this experiment, witnesses saw a series of dides
of people and then were tested to find how many of these people they recognised. In the
test phase, one quarter of the dides depicted a person seen in the earlier dide series in the
same context as that person had previoudy appeared, one quarter of the dides depicted a
person seen in the earlier series of dides but in a different context, one quarter of the dides
depicted a new person but this person was shown in a context previoudy seen in the earlier
series of dides and one quarter of the dides depicted a new person in a context not
previoudy seen in the earlier series of dides.

The peformances indicated several things. Firgly, when context is reingtated
performance increases margindly from five years of age to nineteen years of age. Secondly,
changing the context dragticaly impairs the ability of five, saven and nine-year-olds to
recognise someone previoudy seen. Likewise context has a driking effect on fase
identification of five, seven and nine-year-olds. Compared to fase identification rate of
eighteen year olds, the fase recognition rate of five, seven and nine-year-oldsis 38 per cent
higher. In contradt, the fase identification rate of five-year-olds for new persons in new
contexts is, if anything margindly lower than the older age groups. All age groups are
seduced by the context, but these context effects are significantly greeter for children under
eleven years of age Gee Figure 1). Diamond and Carey (1977) have reported smilar

findings
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Figure 1l

Percentage of 'Yes Responsesin a Continuous Recognition Task
as a Function of Age, Person and Context
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Y uille, Cutshdl and King (reported in King & Y uille 1987) compared the performance
of children aged nine, deven and fourteen in an identification task when the face to be
identified was absent from the photograph display. Yuille et d. found that the younger the
child, the more likely someone from the display would be selected as the person previoudy
seen (see also Goodman, Aman & Hirschman 1987).

There have been rdatively few studies of identification of familiar persons as a function
of age of the witness. One study by Diamond and Carey (1977) found no context effectsin
the recognition of five and sx-year-olds when the persons to be identified were familiar
persons.  Unfortunately this finding is difficult to interpret as performance of dl age groups
was a cdling. A more difficult task would have provided less ambiguous findings.

In contrast, there are two <tudies which have reported little or no difference in
identification accuracy (Goodman & Reed 1986; Parker, Haversfidd & Baker-Thomas
1986). In these studies children ether viewed a live or videotaped incident. To conclude
from these studies, as Hedderman (1987) has done, that age differences disappear when
'redigtic andogues of witnessng' are employed iswide of the mark.

Firgtly, the more recent study of Goodman, Aman and Hirschman (1987) which used a
live incident found age differences led to both incorrect and fase identification. Secondly,
the conclusion to be drawn from studies, which used dides or photographs as the materid to
be recognised is not that children cannot recognise persons, rather, that children are more
susceptible to things such as context.
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Credibility of Children as Witnesses

Thereislittle to be gained in leading evidence of children if members of the jury give little or
no weight to that evidence. Yarmey and Jones (1983) asked a wide range of persons,
including laypersons, university students, psychologists and lawyers to assess the rdliability of
the response of an eight-year-old to questions of a policeman or a lavyer. Yarmey and
Jones found that most people viewed the responses as unrdiable evidence.

Subsequent studies have investigated the relative credibility of children as witnesses.
The paradigm typicaly employed in these sudies is to present transcripts of trids or
videotapes of trids to subjectsto read or to view and to determine the guilt of the defendant
and the credibility of the witnesses. The age of the key witness is varied across subjects.
Goodman, Goldman, Helgeson, Haith and Michdli (1987) found that the credibility assgned
to the evidence when it was purported to be given by a six-year-old was less than that
assigned when it was purported to be given by a ten-year-old which in turn was less than
that assigned to a thirty-year-old. However, the adjudged guilt of the defendant was
unaffected by the age of the key witness.

Lizzie Hone, an honours student at Monash Universty, provided subjects with
transcripts of a congtructed coronid inquiry. The subjects were required to assess the
credibility of the witnesses, decide whether the driver of a vehicle which killed a pedestrian
should stand trid, and to recdl dl the rdevant evidence. The recdl requirement was
included on the bagis that the evidence thought to be important would be recaled firgt, and
evidence omitted was consdered unimportant. For haf the subjects, photos of the
witnesses were supplied, for the other half no photos were provided. As yet the recall data
have not been andysed. However, in contrast to Goodman et d. (1986) she found no
difference in the credibility of evidence as a function of age, nor of frequency of committa.
These findings are consistent with those of Ross, Miller and Moran (1987).

In a comprehensive invedtigation of the credibility of child witnesses, Leippi and
Romanczk (1987) carried out a number of surveys and experiments. They surveyed
members of a parent-teacher association and university students. The results of the survey
indicated that children were perceived as being as capable or more cgpable than adults in
recognising a face, but more susceptible to suggestions by adults and peers. Leppe and
Romanczk subsequently examined the effect of age on quilty verdicts when the key
eyewitness was gX, ten or thirty years old. When the other evidence was strong or
ambiguous the evidence of a thirty-year-old produced more convictions than that of sx and
ten-year-olds. When the other evidence was weak, age differences disappeared, but was
only rated low in credibility.

Earlier studies have shown that jurors perception of adult evidence depends on the
confidence exuded by the witness (Lindsay, Wells & Rumpd 1981; Wdls, Lindsay &
Tousignant 1981), and the witness capacity to recdl trivid matters (Wels & Leippe 1981).
Whether or not children's evidence is assessed in the same fashion has yet to be determined.

Research into the credibility of the evidence of eyewitnesses has bardly begun.
Important issues as yet to be explored concern type of offence, witness as victim, sex of
witness, and intellectua capacity of witness. 1t would be premature &t this stage to draw any
strong conclusions about the credibility of children as witnesses.

Implication of Resear ch Findingsfor Judicial Procedures

The manner of dealing with potentia deficiencies of children's evidence depends on the locus
of the deficiency. If the deficiency concerns perception, then this deficiency must be
addressed by the gtatus accorded the evidence. The present laws of evidence are directed
to this type of deficiency. Two approaches have been adopted: excluson of the evidence
unless the judge is satisfied that the child is a competent witness, or admittance of the child's
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evidence and let the jury decide what weight to give that evidence. Both postions have
difficulties. The former gpproach assumes judges are more accurate in their assessment of
the rdiability of children's evidence and a finding is made in the absence of the totd
evidence. To the extent that the credibility attributed to a person giving evidence may be
based on irrdlevant factors, the accused or the community may be serioudy prejudiced.

The problems with respect to the child's deficiencies in retention and retrieva can be
addressed quite differently. Interviews can be éectronicaly recorded shortly after an
offence has been committed. In a number of jurisdictions, including Audrdian ones,
interviews with the accused are being audio or videorecorded and these recordings are
being admitted by the courts. Recording the evidence of a child witness soon after the
offence has been committed will reduce the loss of memory information and aso minimise
digtortions of memory through repeated questions and discussions about the relevant events.
However, it must be acknowledged that such a procedure is fraught with difficulties.
Methods adopted in the investigatory phase are often incompatible with those acceptable in
the evidentiary phase. In the evidentiary phase, leading questions can have no place. Thus,
to alarge extent, interviews of children which are dectronicaly recorded must conform to
evidentiary rules. Thismeans that considerable care must be exercised by the interviewer.

Provided the interview is conducted skilfully, the questions asked of the child are smple
and objective, then the rdiability of this evidence should improve immeasurably. Of course,
the introduction of eectronic recording of the evidence of a child witness does not
necessarily mean the child is not cross-examined in the courtroom.
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TheRight to Remain Silent - The
Interrogation of Children

Moira Rayner
Commissioner
Law Reform Commisson of Western Audrdia
Perth

I t is the wish of dl reasonable people to protect children from being the victims of
crime, unfit parenting and from victimisation by the legd sysem. The underlying

theme of this paper is that society's concern begins too late. The best protection is
prevention. However, the state is committing fewer of its resources to preventive child and
family services and emphassing protective, corrective and punitive programs. If Sate
welfare agencies cannot, on the available evidence, guarantee or even assure a degree of
probability that intervention is likely to provide an gppropriate remedy for a particular child
then society should hesitate to require that children participate in what could be a re-abuse -
thistime by the state.

Between January and June 1987 in Cleveland,1 England, about 165 children were
medically examined, questioned and subjected to 'disclosure work' before and after socid
work intervention arising from ‘diagnoses of sexud abuse in the Middlesborough Hospitdl.
Some of them were removed from their homes and separated from their families for months.
The Officid Solicitor, who represented those children at the Inquiry, submitted that many of
them:

... have been victims of precipitate and unplanned response to a suspicion of sexual
abuse, have suffered separation from their families and have undergone detailed and
unsettling investigations by a variety of people (Childright 1988).

Some of the children were adamant that they had not been abused, and others arguably
were too young to communicate what socia workers were convinced had happened to

them.2
The Officid Solicitor commented that:
There is a belief that such is the pressure on the child not to talk that a comparable
amount of pressure the other way is justified. The Official Solicitor does not accept
that. Thereis afurther belief that the ultimate therapeutic benefit of 'disclosure’ is so
great that it isjustifiable to persist, even through a child's distress, to achieveit. Even

The views expressed in this paper are personal views and are not the views of the Law Reform
Commission of Western Australia.
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if this were true, it makes no allowance for the child who had not in fact been abused
and whose denial isatrue one.

In some circles it seems amod trite to say that children should be 'believed,, in the
context of a complaint or disclosure of abuse. In Cleveland it would seem that children
were bdieved if they said they had been abused, and disbelieved if they did not. Some
were repeatedly interviewed and medicaly examined by a number of professond people
using avariety of intrusive techniques. Within those professions individuas squabbled about
their degree of expertise in ‘diagnosing’ and responding to suspicions of, sexud assault: the
police surgeons disagreed with Drs Wyatt and Higgs (the Middlesborough paediatricians)
and family doctors with al of them. Some parents brought their children in for medica
examination voluntarily and found they were detained in hospital and not adlowed to see
them while they were examined and re-examined. The children, it would seem, were not
consulted: fifty-one of them were aged eight or over in August 1987 when the Inquiry
commenced. One child, a witness dleged, was held down by nurses for medica
examination in a hospita cubicle while he shouted his protests, in the hearing and to the
distress of other patients.

Hollis J gtting in wardship proceedings involving some of those children commented
that:

None of these children have complained of having been sexually abused in any way.
Those that can speak and understand, indeed, have denied it. All the children who
can express their feelings wish to go home.

One of them, a teenage boy, in foster care and desperately unhappy about it, was told
that he might not be alowed to return home unless he said what happened to him, and
smply responded; "Why don't you believe me? Thejudge said:

If, eventually, under those circumstancesl3l a child admitted something had taken
place, one wonders what evidential effect such admissions would have. In all
probability 1 should have thought nil (Re Cleveland County Council and Others High
Court Family Division, Leeds, July 30. Unreported).

It seems incredible that a desire to protect children can be transmuted into a more
sophigticated form of actua cruelty because sight has been lost of the essentia rights of the
child, especidly one who has been abused in any way, to exercise some degree of
autonomy. No matter that we may believe ourselves to be acting in the best interests of a
child, thet very belief may deprive adults, especidly the most powerful in the legd, medica
and socid work professons, the police and the judiciary, of the capacity to hear what a
childisredly saying. Sometimes, agill sandl voiceis saying 'NO'.

The Children's Lega Centre submitted to the Cleveland Inquiry that though everyone
involved bdieved themselves to be acting in the best interests of the children:

. individual and collective outcomes described in evidence to the Inquiry, and
commented on by judges in related wardship proceedings, have undoubtedly added
serious and in some cases probably permanent damage and 'professional’ abuse to the
suspected or actual sexual abuse. In those cases in which it has been accepted that
the initial medical diagnosis was faulty, the only significant abuse the children have
suffered has been at the hands of professionals (Childright 1988).[4]

If these criticisms are made out to any degree in the Cleveland Inquiry Report, it would
appear that the damage to the children happened not in a courtroom but in the investigation
process. If these charges are subgtantiated at dl then there would seem to be a smilar
abuse of authority and lack of respect for the child, by both the abusers of children and
those who are conscioudy acting 'in their best interests.
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A Right to Respect

The child's right to respect is easily misrepresented and misunderstood. It does not mean a
child does not have the right to be protected but rather that they have the right not to be
overprotected. It does not mean that the child is a pseudo-adult burdened with the full
range of adult responsibilities, but that they have the right to know what are the choices and
what their consequences may be, and the right, in gppropriate cases to make, and learn by,
their own mistakes. The right to respect means, too, the right to impart a confidence and
have it respected. It may be described as the right to be taken serioudy (Veerman 1987).

Acceptance of this basc right underlies most good parenting practices. Courts
adopting a parents patriae role should logically adopt a smilar understanding (R v. Gyngall
[1893] 20QB 232, 239). Where wefare and law enforcement agencies are involved, and
where their involvement may result in intervention in the life of the child and the family, they
too should adopt a ‘consultation and respect’ approach.

At al stages of decison-making, if a child can 'spesk and understand' the child's view
should be sought, and heard. Sometimes it will not be possible to do what a child would
want but it seems that otherwise well-intentioned adults fal to put the same energy into
finding out how the child perceives the Stuation as they are prepared to invest in
investigation and planning for the 'best interests of the child.

Beyond consultation there will dso come a point where the child who is'mature has the
right to make their own decigons. The right to choose is not an obligation, and capacity to
make choices and give or withhold consent depends on being able to make a voluntary
choice between avallable dternatives. A child who is emotiondly or otherwise dependent
on an adult abuser is unlikely to be able to do other than assent to continuing abuse. A child
who knows that if they disclose the abuse they will be separated from or punished by the
family, or lose dl contact with a delinquent, but important, parent or that an important
person will not be helped to 'get better' but must be imprisoned, also has no red choice. A
child who does not know the full facts and implications of the Stuation cannot make an
‘informed or red choice a al. Whatever the level of understanding, however, children have
the right, and welfare and law enforcement and other legd authorities the responsbility, to
give them the opportunity of expressng a view and have it taken serioudy. A mature child
has the right to say 'no’ just as a rape victim has the right to refuse to make a complaint,
knowing what is likdly to happen to them during the prosecution process. It fdls to the
adults involved to look for and understand the level of comprehension and maturity of each
child, in each case.

What children say and do has a legd dgnificance in a number of different
crcumgtances. Firdly, if they are thought to be the victims of behaviour which is an offence
or cdls for intervention to protect the child, and secondly when they may be witnesses to
other events in civil or crimina proceedings. In the latter case this may be because their
wishes and views are made legdlly relevant (for example s.64 (1)(b) Family Law Act 1975)
or because they saw or heard something which must be proved in lega proceedings. Most
child witnesses are victims in one sense or another before they get near a courtroom.

TheVictim

Victims are asked to repeat their stories over and over again. The timing or sequence of the
repetitions is affected by the way in which the child's Victimhood' was established and
whether the child is amanifest victim (for example from injuries or firs-hand observations of
the infliction of injury by an adult witness), a sdf-disclosed victim, or a suspected victim.

A disclosureis often made in an informa setting to another child or to an adult who has
no training in responding to the disclosure, is not expecting it. One or more re-interviews
follow once the implications of the first are gppreciated. They may or may not be carried
out by a professondly trained person. Their purpose is usudly the confirmation of the
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complaint (with or without expressions of belief or support) but sometimes is an atempt to
invaidateit.

Next could be interviews with police, a medica practitioner, or other authority figures
for invedtigative purposes. There may follow more interviews, intended to produce a
satement on which the authority figure will decide to prosecute or to investigate further, or
recorded to be used as evidence in its own right (such as a deposition) or as part of the brief
to counsdl for prosecution or protective action on behdf of the child. This last stage is
properly the 'forensc' statement.

There is another purpose, loosdy called ‘thergpeutic', in talking to children. This was
highlighted during the Cleveland Child Abuse Inquiry where ‘therapeutic' techniques were
used in interviewing children to obtain confirmation of sexud abuse, specificaly and
penetration, which had been ‘diagnosed’ by medica practitioners on a single medica
symptom, but of which there wasllittle or no other evidence.

Disclosure Work

Disclosure work describes specidised interview techniques used with known or suspected
victims of child sexud abuse. In Great Britain the techniques have been developed
particularly in the child abuse clinic of the Great Ormond Street Hospital for Sick Children in
London. The technique involves the use of ‘anatomically correct’ or sexudly explicit dolls or
drawings, leading and hypothetica questions, and videotapes. Sometimesthe interviews are
observed by an unseen observer, sometimes with others for example supportive adults or
other therapidts, present. In Cleveland and elsewhere some of those who used these
techniques may not have been adequately or gppropriately trained in the use of the aids.
Videotapes are used as an aid for the therapists and have been produced in evidence in
care, wardship and crimina proceedings. They have not, of course, been used as if they
were a child's evidence in chief. But, on a least one occasion they have been used as the
basis for the cross-examination of a teenage child in crimina proceedings (The Times, 10
October 1987). They are aso used in wardship proceedings as part of the record of
interview upon which athergpist has come to a conclusion.

Disclosure work is a rgpidly developing science or art. The technique and the manner
inwhich it isapplied is clearly highly rdlevant when the disclosures made or implied are the
bass of a professona opinion that abuse has occurred (Vizard 1987). However judgesin
the Family Divison of the High Court in England criticised the techniques heavily in a series
of wardship cases during 1986 and 1987. One of them, Latey J, summarised the problems
asfollows

One of the therapeutic tasks of the clinic - probably the most important - is to get a
child who has been sexually abused to unburden himself or herself, to talk about it.
As Dr Vizard said, the importance of thisis at the very heart of the matter. If a child
has been sexually abused, and goes on bottling it up, the consequences later in life
arelikely to bevery seriousindeed ... But, in the case of children who 'clam up', it
inevitably requires a persistence of questions, many leading and suggestive to the
child of the answers to give, to break down the barrier. It ishere, as| think, that the
dilemmaarises in the minority of cases which cometo the courts.

There is 'an interface’, as it has been described, between the needs of clinical
therapeutic methods and the needs of the courtsin legal proceedings. In doing what
has been found so far to be best to meet the needs of the former, methods may be
necessary which defeat or do not best meet the needs of the latter (In Re M (a minor)
[1987] 1 FLR 293, 294).

Latey J suggested that there be a clear distinction between those cases where, from
extant externa evidence, abuse is dready edtablished; and those where there is a



THE RIGHT TO REMAIN SILENT 57

‘congellation’ of derting symptoms. In the second category he suggested that video
recordings should aways be made.

Disclosure work usudly happens in the context of a medical examination to confirm or
establish whether sexual abuse has taken place. Often there is a need to obtain consent to
that medica trestment. Usualy the custodia parent will, of course, consent on behdf of the
child but there are times when the consent will not be sought or if sought will be refused
because either the child has named or there is reason to suspect that a parent or family
member is the perpetrator. In Gillick v. West Norfolk and Wisbech Area Health
Authority and Department of Health and Social Security [1986] AC 112 the House of
Lords suggested that Department of Hedlth and Socia Security (UK) guiddines permitting
doctorsto treat children without parental consent were vaid in so far as they were restricted
to 'mature children, or children of sufficient maturity and intelligence to understand the nature
and implications of the proposed treatment.

If children under a statutory age of capacity, or the age of mgjority, are able to give and
withhold consent to medicd treetment and are 'of sufficient maturity and intelligence to
understand the nature and implications of the decison', (which appears to be something less
than full 'maturity’ in the dictionary sense of completdy intelectudly and physicaly
developed) then any doctor should satisfy themself of the child's capacity to consent before
underteking any form of treatment. This is epecidly appropriate where the treatment is
intrusve, as medica examinations to determine sexual penetration may be, and disclosure
work certainly appearsto be. An adult has aright to refuse psychothergpy and other forms
of treatment, and it would appear that a child has the same right if the Gillick preconditions
are proved - even if a parent has a coexistent right (J v. Lieschke [1987] 69 ALR 647).
The Officid Solicitor, in his submission to the Cleveland Inquiry recognised thet ‘the redlity is
that young children have little say in the matter of medicd examination. If the adult
respongble for them arranges a medicad examination then short of screaming or struggling,
there islittle the child can do but go dong with it'.

Child abuse isan 'dusive truth' and of courseit is difficult to baance the need to protect
the child with the serious risks of making a wrong accusation of abuse which may result in
the removd of a child from a non-abusing home. It iswell documented that abused children
may be under enormous pressure not to disclose, but dso that many of them have some
understanding of the likely outcomes of disclosure and prefer to cometo terms with it in their
ownway. Esther Rantzen, the Chairman of Childline®, reported in 1987 that more than 80
per cent of children calling the confidentid service do not wish any action to be taken on
their disclosure for fear of consequences including remova from the home and blaming of
the victim by the remaining family.

But the child victim's testimony is often the most important evidence for the prosecution,
especialy where there is limited or no physica corroborating evidence of the abuse. One
way to seek to provide that evidence is through the evidence of experts who have examined
the child and formed an opinion based on their examination. The expert opinion based on a
child's dleged reports of abuse may be adduced as primary or corroborative evidence of a
need to invoke the protective jurisdiction.

The serious criticism of disclosure work arises from the nature of the assumptions made
by those carrying it out. Because of its origins, as a thergpeutic technique for children
known to have been abused, the interview is predicated on an assumption that abuse has
taken place. Its use as a diagnostic instead of a thergpeutic technique has led to red
criticism.  Some practitioners drew conclusons from answers to hypothetical and leading
questions which an objective or other observer was unable to draw. There was at times a
consderable degree of pressure on a child leading to the risk that a child would say
something had happened which had not, that is that the truth was not necessarily dlicited.
Some practitioners discussed dlegations with the child beforehand and some lacked the
skills to ask the right' questions with a necessary degree of exactness. Complaints during
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the Clevdand Inquiry dleged that the anatomicdly explicit dolls had been used in a
suggestive or leading way by people unskilled at their use, leading to a 'sexudisation’ of the
child and a diminished probability that the disclosure was a true one ([1987] 1 FLR 269-
346). InRe Amber aCdifornian Court of Apped recently held that testimony based in part
on the information imparted and the demeanour and conduct of child with the use of
anatomicaly correct dolls was no different from other forms of scientific evidence and could
not be adduced until it was proved that the method was sufficiently reliable (Demchak
1987).

InRe M (supra) Latey J suggested that it was essentid that a videorecording be made
of the child's disclosure, to dlow a judge to evauate the effect of the questioning and the
child's responses.

Videor ecording of Disclosure Work

Videorecording of disclosure work has both a therapeutic and aforensic purpose. It can be
used by therapists working with the child, to hep the child come to terms with its
experiences. 1t may have other benefits including reducing the number of interviews suffered
by achild. Schwass (1986) dams that the firgt interview results, in most cases, in the fullest
disclosure; thisis debatable. It may persuade disbelieving family members and increase the
likelihood of family support to the victim, help in encouraging or extracting confessons from
perpetrators - reducing the number of crimind trias, and creeting a permanent record of a
child's dlegations. Such recording is immediate in its impact, saves the interviewer from
being distracted by taking notes and may be of help in dedling with the accommodation
syndrome.

Videorecording may aso have forensic uses beyond use in a courtroom as primary
evidence. For example it may be produced in care proceedings (as Latey J suggested) to
Substantiate an expert's opinion (in as much as records of interview made at the time may be
cdled for to substantiate the content and results of an interview).

In this respect there are doubts about the wisdom of relying on such records. Vizard
(1987) identified a number of issues, relating particularly to the quality of the recording of
the interview, and its capacity to be thoroughly misinterpreted by judges, or misused by
lawyers. This last agpect should give cause to pause and re-examine our enthusiasm for this
innovation, or a the very least ensure that its introduction is exactly managed. 1t would not
be helpful, in our adversarid system to extend the opportunities by which the evidence of
children, direct or indirect, can be invalidated.

On the one hand it is a useful record of assessment process for later reference; it can be
usad for training purposes (which surdly raises the issue of confidentidity); and the tapes
may be helpful in research.

On the other hand the demeanour of a child may be inadequately preserved on film.
The qudlity of the film becomes of paramount importance. If it cannot be relied upon as a
compl ete record - nuances, whispers and glances may be missed by the camera but picked
up by the interviewer - its use as an evidentiary tool must be truly double-edged. It should
not be viewed without interpretation by the interviewer, in which case it is not an objective
record, as some would posit, and could be actively mideading viewed on its own. Dr
Vizard says many of the criticiams leveled a such recordings in the High Court were based
on extremely poor quality videorecordings.

These videorecordings may become available to opposing lawyers and used for,
possibly ‘unfair', cross-examination of the witness who takes part in them. If the interviews,
as wdl as the recording, are flawed, a competent lawyer would have little difficulty in
demolishing the rdiability of the findings based upon them. Expert witnesses are renowned
for wishing to avoid such public humiliations and may avoid using the available technology.
Children who make Statements recorded in this way may be cross-examined about
inconggencies in them with evidence in court proceedings. The recordings may not
minimise courtroom stress, but exacerbate it. There are other drawbacks, not the least of
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which is that the exigtence of such permanent records means a red risk that they may be
viewed by others for a variety of purposes, misunderstood and misrepresented, or their
contents discussed by ‘trainees or inexperienced or hostile witnesses.

Findly, the use of leading and hypothetical questions means that children may be led
into giving answers to questions which may not be true and may lead to a fase identification
of perpetrators or inaccurate or incorrect alegations of abuse.

The Rdiability of Child Witnesses

Before looking a more specific proposds it is necessary to refer briefly to the 'rigbility’ of
children's statements, that is as truth of the facts contained or referred to in them. It is no
longer as fashionable to assume that children (especidly girls) either fantasise or mdicioudy
invent accusations of sexua misconduct (Warner 1987; Law Reform Commission of
Victoria 1988) though the old prejudices are there, bardly hidden, from the early history of
attitudes towards children’s evidence (Goodman 1984). In some Stuations children are no
better nor worse witnesses than adults, neither of whom can easlly 'spesk the truth, the
whole truth and nothing but the truth’. Research shows that children's testimony may on
occasions be quantitatively, but rarely quditatively, inferior to that of adults (Davies et d.
1986). The dtate of knowledge about children's ahilities as witnesses isimperfect. Thereis
ongoing research, experimentation and debate about appropriate techniques for obtaining
accurate evidence, the effect on children's memories of their state of development, the effect
of traumatic or particularly emotiondly laden events, the effect of different degrees of
involvement on children's reaction to witnessing or being a victim of violence or other crime,
the effect of repeated questioning (and its manner and content) and the degree to which
children may be suggestible (Goodman 1984).

But there is common agreement among writers like Goodman, Davies, Dent and others,
about questioning procedures, aids, cues and prompts. Their appropriate use may improve
the quality of recollection and communication Jones & Krugman 1986). But as Davies
(1986; dso Dent & Stephenson 1979) points out, research which establishes this arises
from experiments where it was known beforehand what had occurred. This is not the case
where abuse is suspected nor in lega proceedings where the determiner of fact (judge,
magidrate or jury) is presumed to be ignorant of the whole matter. This factor must affect
the questions and the environment in which they are asked. Davies Sates that:

The spontaneous accounts of even the youngest of children tend to be accurate and
these may befilled out through skilful questioning ... and children are not uniquely
suggestible, though their more limited, fragmented recall of events may leave them
more open to suggestion than adults in circumstances which involve adult knowledge
(1986).

Davies congders tha the power of suggestion is likely to be limited to recdl of detall
not the main facts, and the effects of such suggestion are in many cases trangtory.

Other writers acknowledge that children's evidence can be sgnificantly influenced by
the authority that the child assumes the questioner to possess, and their assumptions (Y ates
1987) by inappropriate questions and by exceeding a child's attention span. Also, methods
intended to reduce trauma for the child might in fact adversdly influence the rdigbility of their
evidence in court, for example, role-playing may cause a child to modify their Satements
because of the response they get, or because the child may gain some sort of insght or fear
in the process (Bauer 1983). Knowing that these approaches will affect the child's
disclosures and possibly invaidate them, should they be used a dl? (Jones & McGraw
1987).

Davies, Hin and Baxter (1986) concluded that:

It appears that children of below ten years furnish spontaneous accounts of events
which are more fragmentary and selective than those of older children or adults.
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However, some research does imply that the gap may be narrowed, if not entirely
eliminated by careful questioning, though the dangers of presuppositions leading
interrogators to elicit the answers they expect are manifest. Suggestion is most likely
to occur in complex situations involving events unfamiliar to the child.

This seems to be descriptive of some disclosure work practices and some courtroom
examination and cross-examination procedures.

The picture depicted so far may not be entirely black. The Bexley Experiment has
achieved a recognisable degree of success, and has not suffered the drawbacks feared for
Audrdian legd sysems unfamiliar with the degree of socid work intervention familiar to the
British community. Itsfina report (Metropolitan Police and Bexley London Borough 1987)
specificaly warns interviewers to avoid suggestions and techniques which might pressure a
child to a particular answer and promotes a clear digtinction between the identified and
suspected abuse of children. If the warning has been effective this may be attributable to the
high degree of commitment and cooperation between police and socid workers, the one
learning from the other about the needs of the legdl and care systems respectively. A smilar
commitment of resources and cooperation between welfare and law enforcement agenciesis
needed before any smilar success can be predicted.

The Protection of Children in Court

To this point the emphass has been on the protection of children's rights in the first
investigative sage.  The underlying assumption is that immense damage can be done to a
child's credibility and to the child persondly by well-meaning adults who wish to protect
them from harm. Underlying this is the principle thet if a child does not wish to make a
complaint, or to cooperate as 'clinical object’ in medical investigations of whatever kind,
after being fully informed of the possible outcomes, that child may and should be entitled to
withdraw. In this part it is assumed that the legd process is properly under way in care,
crimina or custodia proceedings.

Protections range from imposing redtrictive bail conditions for the purpose of keeping
aleged perpetrators in custody until the matter has been disposed of; injunctions or smilar
restraining’ or ‘intervention’ orders made in summary jurisdictions by meagidtrates,
apprehension of the child or care/protection orders in favour of a state welfare authority
often accompanied by remova of the child from the home; and procedura and evidentiary
protections to children whose evidence is in some way required for the purpose of court
proceedings. The latter are addressed in this part.

Reforms which have been proposed include:
amending the law of evidence about the admissbility of children's out-of-court
Satements;
providing specidly for the admission of videotgped testimony;
providing for closed-circuit video evidence;
changing the laws about competence of child witnesses;
amending the law which in some cases requires the corroboration of the
gatements of child witnesses;
providing conduct rules for the fair trestment of child witnesses by legd counsd;
and

dtering the dandard layout of a courtroom to diminish its formaity and
(assumed) intimidating atmosphere.
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Is the courtroom a necessary trauma?

The firg three and the last suggestions have the common am of facilitating the child victim's
giving evidence. Thisis particularly important in crimina cases because the law assumes that
an accused has the right to confront the accuser. In some cases a child will not be able to
speak at dl. Though there is anecdotal evidence of these events, it appears that traumais
commonly attributed to the presence of the accused and to the unaccustomed formaity and
publicity of the experience, but there is little empiricad evidence particularly of the latter
(Davies, Hin & Baxter 1986). With inadequate evidence to establish the vdidity of this
assumption, and at least a suspicion that the trauma is occasioned before the courtroom by
the interrogation and examination process, perhaps exacerbated by familid response to the
adlegations and sometimes remova from the family of the child victim, it might be questioned
whether some of the suggestions which follow ought to be adopted.

Generdly the case is one where the child is the victim of an offence though sometimes
the child will be the witness of an offence againg another, often a sexud offence. There
redly isarisk of wrongful conviction and there are a very few documented occasions where
children have told convincing stories which are not true. One reason can be that, over time,
the child's story has been told so often that it has become either rehearsed or unred to the
child. There are, however, ds0 grave risks of unjust acquittals. The damage to a child
victim who is not beieved in this context must be condderable. The drain of retelling a
sory, particularly of a sexua encounter, on many occasons to strangers must be there in
some form.

Some have suggested that the child should not give evidence in the courtroom a dl.
One way of doing thisisto exclude the child atogether and dlow evidence (other than asto
the facts) to be given by a surrogate witness. In Isradl since 1955 a'child examiner' (usudly
asocid worker) gives evidence as aresult of their examination of the child who is not caled
without their consent. It is difficult to concelve such a suggestion being accepted in Audrdia
today even though such witnesses are clamed to be more successful than ‘the most
experienced palice interrogators in getting information out of the child (Glanville Williams
1987)6. The videorecording of that evidence is seen as an dternative means of achieving a
amilar result.

The rules against hearsay

The hearsay rule generdly excludes from evidence any statement offered to prove the truth
of the matter contained in the statement if it was made out of court. It is designed to ensure
that satements are made under oath by awitnesswho is available to be cross-examined and
to have thar evidence tested for reliability. For example, in Rv. B [1987] 1 NZLR 363 the
Crown sought to lead evidence from a child psychologis who had interviewed an
intdllectudly limited twelve-year-old child and had carried out a number of psychologica
tests. Though the expertise of the witness was not under attack, since the whole purpose of
cdling her evidence was to enhance the complainant as a witness of truth by the use of tedts,
the evidence was inadmissble because it was both hearsay evidence which asserted the
truth of what the complainant told the psychologist and because it involved a judgment by
the psychologist on the complanant's credibility which was a matter for the jury done.

There are many exceptions to the rule. They include statements made in the course of
treatment to amedica practitioner, spontaneous or emotional statements made as part of the
res gestae, and prior consstent statements of a witness. They are sometimes admitted in
care and custodid proceedings under legidative provisons which specificaly permit the
giving of what would normaly be consdered 'hearsay’ evidence for example s.30 (3) Child
Welfare Act 1947 (WA).
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There are dready a number of dtuations where the crimind courts receive
‘prepackaged’ evidence.  If a witness is too ill, out of the jurisdiction, dead, or was
prevented from coming to court, evidence given by depodtion in crimina proceedings may
be admissble. A 'dying declaration’ may be admitted when the Statement is made by
someone who is convinced that they are going to die.

Permitting a child's evidence in chief to be given by means of a videotaped statement
does at least offer a posshility that the child will be interrogated less often. There are a
number of ways of doing this One involves taping a victim's testimony during committal
proceedings or for usein the committal proceedings which may be used later a the trid. If
it is recorded during court proceedings this may be done in the courtroom or out, or with or
without closed-circuit video-link facilities, to avoid the need for a child to confront the
accused.

Another method may not require recording at al, but alows the child to give evidence
outsde the courtroom during the trid with the dosed-circuit facilities trangmitting the live
testimony in the courtroom. A variation of this would exclude the accused during the child's
evidence, while the accused watches the proceedings from outside the courtroom.
Videotaping evidence: procedural safeguards
If there is to be a specid rule about the admission of children's out-of-court statements then
speciad congderation needs to be given to the conditions under which they should be
admitted. Some proposas have been made by the National Legal Resource Centre for
Child Advocacy and Protection (1986). There are some difficulties with the "particularised
guarantees of trustworthiness referred to in their hearsay exception. They are vague,
subjective, and necessxrily impose a condderable degree of responshility for the
admissihility upon the expert tegtifying. There are Smilar difficulties with the use of 'scientific
means of detecting evidence of deception by witness statement andyss used in some
inquigitorid systems (Davies, Fiin & Baxter 1986). Since a child's evidence may lead to
crimind conviction, or the remova of a child from its home, it is crucid thet we learn how to
enaure that a child's evidence is rdligble. If adults were in the habit of listening to children
this might be less difficullt.

There are, of course, problems with any agpproach which excludes the direct evidence
of any witness from the court. There is dready a suggestion that children perceive
‘tlevison' as a different redity, and that perhaps a generation of jurors accustomed to The
People's Court' may have different expectations of the actors on the smal screen than they
would of live theatre. Poor 'delivery’ and poor technical qudity may distort or fail to convey
the tone of the evidence, especidly of the child's demeanour, and may effect the court's
assessment of the witnesss credibility. Some US states have made it a precondition to the
use of video technology that some expert opinion first establish that the child is not available
to give evidence due to traumatisation (Nationd Legd Resource Centre for Child Advocacy
and Protection 1986). Others make it obligatory in any case a dl, to minimise the
preudicid effect on any jury of the accused's exclusion (ss.23A-23C Child Welfare Act
(WA)).

Glanville Williams (1987) suggested the statement to be videotaped could be made
without undue stress to the adversarid system with a number of commonsense safeguards.
For example, the interview could take place with the accused gitting with their lawyer behind
a one-way mirror; the interviewer could be wearing a miniature microphone by which the
defendant's lawyer could suggest supplementary questions. If the accused were not able to
be present at the time they might be entitled to a subsequent supplementary interview using
the same interviewer. 1t ought to be possible to cdl the child in any event to give evidence at
the discretion of the judge. Though this will expose the child to giving further evidence the
likelihood must be reduced by, for example, refusing to permit it if the accused declined the
opportunity of asking questions during the origind interview.

If the child were available to give evidence personaly there would be no mgor difficulty
in crimina cases about admitting the video interview as a piece of additiond evidence where
the child also gives evidence to the court in person. Previous statements are admissble as a
complaint, where they were made ‘recently’ (at the first available opportunity, which is often
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not the case where children have been sexualy abused). At present if the child were to
‘freeze in court the tape would not be admissble at al (Wallwork [1958] 42 Cr AppR
153) and the law would not alow the tapes to be admissible where the child was too young
to give evidence.

Videorecording of statements made by children (taken in thergpy sessions rather than
with the intention of subgtituting for the attendance of the child who is cgpable of giving
evidence) have been used in wardship and family law proceedings because courts have
accepted a generd discretion to admit them in the interests of the welfare of the child. They
have been used in some crimind proceedings’. If they are to be used as evidence there
must be subgtantiad safeguardsin the training of those who do the interviewing, including their
sengtisation to the need to avoid leading questions and the requirements of the law of
evidence. These records may be ddiberatdy or accidentaly disclosed, to investigating
police, trainee thergpists and socid workers, possibly to defence counse in crimind trids
and to %)posing counsel in care or cugtodid proceedings (In re §Minors) [1987]
Ch.199).

Other ways

Allowing videotaped statements made by children as ether the whole or a part of the
evidence they would otherwise have been required to give in person would require a
datutory amendment to the rule againg hearssy. Whether this amendment is actudly
required, if commonsense steps which are dready possible under the existing procedurd
rules and within judicid discretions, are teken and which might achieve the same
benefits, is yet to be proved.

Though the reduction of formdity in courtrooms may aso be a ‘'good thing' (not just for
children) in fact there is a move away from this, the Family Court of Austrdia has recently
retreated to the security of wigs and gowns, in the belief that this will add to its Stature in the
eyes of the community, paticualy the disstisfied litigant. In the
context of Children's Courts there has been a move from informa and discretionary systems
to more traditiona court processes within which the participants seem more inclined to
respect children's rights to 'due process and naturd justice. Is the eaborate (and
expensve) provison of video technology, or attempting to tinker dragtically with the rights of
the accused, likely to be successful, more effective and less risky than other commonsense
steps?

SUmmary

Though there is limited empirical evidence that a child is traumatised specificaly by the
courtroom experience there is evidence that children who have been the subject of wdfare
and/or police investigation as victims of inter-familial crime or neglect are traumatised by the
experience.

That we are now asked to 'believe the child who complains of sexua abuse is a
belated recognition that children do tdl the truth spontaneoudy and that insendtive or
dishdlieving questioning or responses to children may damage them. Given that one
outcome of research into the reliability of children as witnesses shows that their pontaneous
utterances tend to be religble (within their communication and knowledge limits) and thet this
can be adversdy affected by the assumptions and apparent authority of an interrogator,
there seems to be a need for immediate reform of the way in which interrogators respond
when children may be at risk or harmed dready. There is a strong argument that the overdl
number of interrogations must be reduced. The means of doing this are not so clear.
Cooperative and prompt investigetion is an obvious avenue. The Bexley Experiment joint
program actualy minimises the need for repested questioning and examination once ether
agency has been involved. The sharing of expertise between agencies must be vauable on
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generd principles. But it cannot be done on the chegp nor without subgtantial commitment
from dl agencies, and from the government.

The firg and foremost rule must be that the child should, if a dl possble, be fully
informed of the plans to involve, and the likely results of intervention by, welfare and police
authorities. The child must have a guaranteed right to be consulted and have their views
respected. A 'mature child, in the Gillick sense, (one who has sufficient intelligence and
understanding to comprehend the nature and consequences of the decison) has the right to
refuse to cooperate - that is, may refuse to be medically examined or subjected to intrusive
guestioning amed a edablishing the commisson of an offence or grounds for care
proceedings.

Codtly and daborate technologica solutions are not necessarily a high priority: there is
dready evidence that the outcome of permitting thergpeutic interview methods to be
recorded and the results admitted as part of a case might be unfair to children, partly
because of the manner in which the interviews have been conducted with children and partly
because of the traditiona licence given to counse for an accused in the way in which the
defence case may be managed.

There is merit in gretching to the full the present discretions and flexibilities in the legd
system to amdiorate any perceived deficiencies in court procedures. There is no legd
reason why an officer of the court, specialy trained to do so, should not be responsible for
familiarisng child witnesses with the courts and the processes before they must gppear. A
specid prosecutor could be available who has ongoing contact with a child victim or witness
50 they fed they have afriend in court. They can be kept fully informed by that person at
every stage of the proceedings. A support person may be in court with the child and in the
witness box if the judge thinks it appropriate.

Judges and counsd can take off thelr wigs without losing their gplomb: a judge may
arrange a courtroom in an informal way and ensure that counsel and judicid officer 9t on the
same leve asthe witness. A judge has the power to dlow evidence to be given from behind
a screen (it is comparatively common in terrorist and underworld trids) or to screen the
accused from the child's view while the witness gives evidence. Judges have dways had the
right to restrain badgering or improper conduct by counsel to awitness. If these discretions
are not being used now that problem needs to be addressed. It may smply be that not all
courts appreciate the research outcomes about the value of the evidence of children who
have been properly trested during the investigative process.

Before any new technologica means are introduced to protect the witness in court it is
fundamentaly important that every step is taken to protect misuse of that technology. If it
requires legidation to limit the use of records, that should be addressed before it is begun.

The evidence given a the Cleveland Child Abuse Inquiry showed what chaos can be
brought about by systems intended to protect children, under stress. In that process a great
disservice was done to the medica practitioners and socid workers who acted as best they
might within their professonad boundaries. Those limits may have been too narrow, the
services under-resourced and the size of the problem just too greeat to be handled. But in
the process a greater injustice was done to some of the children - those who were found to
be certainly not abused - and to the parents of those children. Those errors stand to be
repeated unless a coordinated nationa approach is adopted. But before dl ese the
response must be based on ligening to the child, and offering a flexible range of options.
Children quite reasonably fear the cure to be worse than the disease. The approach must be
based on the indienable right of a child to consultation and respect.

Endnotes

1. Onesignificant feature of the evidence at the Cleveland Child Abuse Inquiry showed that none of
the paediatricians, the hospital, the social workers nor the juvenile court magistrate kept records of
the number of children taken into care of the local authority as aresult of Place of Safety Orders.
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2. One counsel for parents whose child had been apprehended during the period said that she had
been obliged to obtain an injunction from the judge in Wardship to restrain the 'disclosure work’
interviews carried on with the subject child over atotal of thirty hours.

3. The doctor had given evidence that in view of her clinical findings (based on reflex and dilation)
she would not be satisfied until the children made some admissions about sexual abuse.

4. A significant number of children were returned to their homes, in some cases with strong judicial
criticism of the way in which the intervention had been managed. For example in The Times (8
December 1987) a case was reported where three children (two boys aged twelve and one and a girl
of ten) who were put in three foster homes after they had been identified as abused by their father
in May 1987 were returned to the home. Eastham J. told the court that he was satisfied the children
had not been sexually abused at all, and added: 'The relentless questioning of these children,
abeit in good faith by social workers, has left psychiatric scars and they now need help'.

5. A confidential emergency telephone line for abused children which has been operating in the
United Kingdom for eighteen months. Asaresult that service has devel oped a second, non-crisis
line for children who may and do need ongoing counselling and support in their situation, which
may lead to consent to, or the need to (because of a serious threat to the child'slife) intervene.

6.  See, however, Davies, Flin and Baxter, 'The Child Witness, op. cit. p. 94 where similar procedures
have been used in Scandinavian and German inquisitorial systems, using psychologists trained to
detect evidence of fabrication and deception.

7. Inatria of a number of accused charged with sexual abuse reported in The Independent, (10
October 1987). A videotape of a hospital interview with two children said to have been abused by
their father and grandfather was used. It was stopped whenever defence counsel wanted to cross-
examine the fourteen-year-old girl over differences between the tape and the evidence she gavein
the witness box. It was introduced by Waley QC, the judge, at the request of counsel for the
defendant grandfather, an indication that the videotaped recording can be a sword, not a shield for
achild witness.

8.  Seelnre S(Minors) (Wardship: Police Investigation [1987] Ch. 199, where a welfare authority's

records were made available by the court to police.
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A child witness in a crimind court is usudly the principd witness - the victim of a
persond assault. A child who has been abused invariably feds damaged and in

many ingances is treated differently by members of the family or community who

may view the child with curiogty, hodlility, pity or disgus. An dmost universa response, in

the child victim of sexud assault, is guilt. The regponse is multifaceted and arises from
fedings of responghility for the sexud activity, the disclosure of the 'secret’ and the

disruption to the lives of those involved and ther families, particularly where the activity is

incestuous. Victims of abuse frequently fear further abuse and retribution from offenders or

their families and they are often depressed and sad that a trusted person hurt them and that

other trusted people, for example a non-offending parent, failed to protect them from harm.

Child victims are usudly extremdy angry over what has taken place, even if their anger
has been repressed to such a degree that it is not evident. Children who have been abused
tend to have a low sdf-esteem, feding that they must be of little worth to have been treated
as they have. They are d<0 likely to have difficulty trusting new people in thar lives, this
often being the result of broken promises by offenders for example ‘I won't do this to you
again'.

The initid approach to the prospective child witness must accommodate these fedlings
and, during the course of preparing the child, dlowances need congantly be made. It
should be borne in mind, however, that some of these responses, notably anger, can be
utilised to great advantage in achieving the result of a strong, credible and fully prepared
child witness.

Preparing the Child for Court

A professiona preparing achild for court should concentrate on three key aress.
informing the child;
indilling confidence; and
giving the child afriend in court.
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Informing the Child
Role of personnel

It isessentid that the child be informed of the professionas particular rolesin the process of
child protection intervention. Many child victims, and their families, gain the impresson that
the people to whom they have previoudy related their story, perhaps police, socia workers
and/or doctors have failed them by not conveying details of the complaint to the other
people who need to know. They fed they should be spared the trauma of repeeting their
story to yet another stranger.

Certainly it is desrable that the number of people to whom a child must relae ther
complaint be kept to aminimum. This is both in the interests of reducing trauma to the child
and from an evidentiary point of view, S0 that discrepancies in the various versons are not
used by the defence to preudice the prosecution. However, it is important that the child
understand that there may be five or six key people who each have a different role in helping
them. Some of these people will be concerned with the substance of the child's complaint
and others, whose role is more of a counsdlling nature, will not.

Professonds should explain their role in the helping process. the palice officer should
explain ther invedtigative role, the counsdlor their informative and supportive role, the
doctor their medicd role and the prosecuting solicitor their role in court. The child should
aso be informed what stage in the process has been reached and what other helpers will be
involved at alater time.

Having been given this information, children and families are more inclined to cooperate
because they gppreciate that the mosaic of personnd involved is in the business of helping
rather than harassing them.

The court process

The court process is mystifying to many non-legd professonas and is much more so for the
victims of crime, particularly where they are children.

Although child victims may be involved in Children's Court proceedings (which are
concerned with the protection of the child) and/or Family Court proceedings (in cases where
the parents are disputing custody and access) they are rarely subjected to cross-examination
in these courts. For this reason, court preparation is usudly directed towards giving
evidencein crimina courts.

The child should be told that the crimind case is againg the accused person and that it
is likely to be heard twice, once in a loca court before a magistrate, who will decide
whether there is enough evidence to go further, and once in a higher court before judge and
jury, who will decide whether or not the accused is guilty.

In cases where committal proceedings will take place by way of tendering of statements
without witnesses having to be caled to give evidence (paper committal), the child witness
should be told when and why this will take place and prepared for a single appearance a a
tria court.

Where committal proceedings will entall the calling of al witnesses the child should be
told from the outset that they are likely to be required to give evidence twice. If the child is
not made aware of this eventudity before committal proceedings they will fed tricked, lose
faith in the people who should have advised them and be rdluctant to give evidence at trid
for fear that will not be the lagt time they have to give evidence.

When a child is required to give evidence a committal as well as trid, the news can be
conveyed in an advantageous way. The child can betold thet the firgt time will be important,
but because it is reasonably easy to convince a magidrate that there is a case to be sent to
trid, the child's testimony is a good practice run for the harder part of convincing the jury
that the accused is guilty.

The child can betold, quite truthfully, after committa that giving evidence & trid islikely
to be easer for them because they will have had a practice run and be aware of dl the issues
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which will be raised by the defence (some of which will not be pursued a second time).
The child can be reassured that the defence is not likely to be nasty (or as nasty, if committal
has been less than pleasant) to the child with ajury present.

Before trid the child should be told that, if there is a verdict of not guilty this does not
mean that people did not believe them, but only that the evidence was not enough to pass
the very hard test that courts impose before they find someone guilty of acrime.

Giving evidence

The child should be told that there will be three people in court who will ask them questions.

The firg will be the magidrate or judge who will ask the child a series of questions
designed to ascertain whether they are of sufficient maturity and intelligence to understand
the duty to tell the truth. Depending on the age and background of the child, the presiding
judicid officer may dso wish to discover whether the child has the capacity to swear an
oath.

The magidrate or judge is likely to ask the child where they atend school, what class
they are in and (notwithstanding the diminution of the notion that a lie on oath will send a
perjurer straight to Hell), whether they have attended any religion or scripture lessons, or
whether they know about God or the Bible.

It is sometimes useful, particularly for a prosecutor, to have a discussion with the child
about these things and to prepare the child to answer smple questions about the difference
between the truth and alie,

Asagenerd guide, high school age children are often required to swear an oath if they
indicate knowledge of the Bible (for example it is a book about God) whereas younger
children will usudly only be required to promise (in the form prescribed by the rdevant
Oaths Act) to tell the truth provided they have been able to give an gppreciation of it (for
example if shown a book, answering in the negative when asked: "'Would it be the truth if |
said thiswas afootbal | 7?).

The second person who will ask the child questions in court will be the prosecutor who,
idedly, will be known to the child before the hearing and who will have taken at least some
part in the child's court preparation. This part of the evidence is where the child gives their
story, prompted (where necessary) by non-leading questions (for example "What happened
then?; 'How long did this continue?). The child should aso be prepared to have to identify
the accused (if the circumstances of the case require it) and be reassured that a casua hand
gesture in the direction of the accused, without eye contact, should be dl that is required.

The child should then be told that the find person to ask them questions will be the
defence lawyer who is being paid to do a job for the accused person. The child should be
frankly informed that the defence will probably suggest to them that they are lying, making
up the story, or imagining it. A child witness will often be asked whether they have ever told
alieand it iswise to prepare the child that a truthful answer to this question will not harm the
case and that an explanation of why this is a different matter (for example because it is very
serious or because | have promised to tell the truth) is quite appropriate.

Satements

Thereis no reason why a child should not have access to their police datement at any time
prior to hearing. Some children are concerned that reading their statements shortly before
court may be construed as a form of cheating. When questioned by the defence they look
a support persons for guidance in deciding whether to admit that they looked over the
satement shortly before court. Children should be prepared to state plainly: ‘yes, | did look
a my gatement’, and to give the reasons for example 'l had not forgotten the things in the
gatement - | was just reminding myself of the actual words | had used'.

Children should of course be informed that just because something is contained in thelr
satements does not mean they do not have to mention it in their evidence. It is important
that everything is described fully in court.
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The court layout and personnel

The child victim will doubtlesdy have never seen a courtroom before. In fact the child may
never have heard of a court and the impressions the child receives from the professiona will
be their first impressions. (In this event the classic negative ideas about court are not present
and need not be conveyed).

Idedly arrangements should be made for the child to see the court in which the
proceedings will take place. If this is not possble, any other court will suffice, the layout
tending to be uniform. Failing this a diagram can be drawn. The child should be shown that
the judge or magidrate sts at the front of the court behind araised bench. Thejury (if itisa
trid) dts usudly aong one Sde, the lawyers representing the prosecution and the defence sit
a atable facing the judge or magistrate. The accused person Sits either behind their counsel
orin adock area. Thereis a court constable or officer somewhere in the body of the court
and a court reporter or monitor Sits close to and in front of the judge or magistrate. The
child should be permitted to St in the witness box and given an indication of where ther
support person will be sitting and what direction to face so that the accused is out of their
line of vison. The child can be reassured that there will be no ‘audience asiit is usud that
the court is closed if not for the entire proceedings, then at least for the duration of the child's
evidence.

Ingtilling Confidence

Any witness of whatever age and whether civilian or expert is likdy to be extremedy
apprehengive about the progpect of giving evidence in court. The younger the witness the
more frightening the ordeal. Children frequently lack confidence when facing the orded of
verba confrontation with adults, a breed of person they have been brought up to respect
and defer to. The child victim has the added stress of being a least the principa, and in
most cases the only, witness. They are mindful of the fact that if they fail to come up to
proof the prosecution will not succeed.

It is essentid then that the child witness be given the court surviva skills to fortify them
for the experience of giving evidence.

The child victimis the most important person in court

In the mgjority of cases of assault upon children there is no corroborative eyewitness. This
means that, in defended matters, only two people in the courtroom know what redly
happened during the incident in question and only one of these is prepared truthfully to relate
the course of events. This of course is the child victim. The court wants and needs to know
what thisvital witness hasto say.

The child victim is the most important person in court and should know it.

The child victimis the boss

The most important person in court aso has the privilege of being ‘the boss. They can,
during their evidence, ask for questions to be repeated, unfamiliar words or expressons to
be explained or for counsdl to dow down. They can ask to be excused if upset or in need
of the toilet. They can pause to take a drink of water. They can write down any word or
phrase they do not wish to verbalise.

Answering questions in court
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The child should be advised, honestly that they will be asked hard and perhaps confusing
questions in court. They should pause and think carefully about the questions and, if thelr
meanings are clear, answer clearly and without going into unnecessary detall.

The child should be reminded that they should answer dl questions honestly and cannot
possbly get into any difficulty if thisrule is observed.

The child's confidence should be boosted by reminding the child that whatever the
defence counsdl's attitude to their evidence (they may scoff, or doubt, or cut them short) the

court redly wants to know what they as 'most important witness have to say.

Therefore it is important that the child knows they can give a detailed answer or an
explanation even if the defence counsd attempts to confine them to a 'yes or 'no. They
should be encouraged to be peragtent in giving the answer they want to give and not just
choosing between two answers suggested by the defence. The child can be told thet, far
from annoying anybody (except perhaps the defence,) the court will be impressed that they
are taking the matter serioudy enough to ensure that the correct answer is recorded.

The child should be reminded that they are there to tdll the truth about what happened
because they were there. The defence counsd was not.  The judge, magistrate and jury
were not. Thiswill assg the child with the inevitable cross-examination questions designed
to confuse or water down the evidence (for example 'What you redlly meant to say wes, |
suggest that happened on a school day and not in the holidays . . . ).

Preparation should aso address the invariable defence practice of suggesting to the
witness that the evidence (or part of it) isalie, sory, fantasy or dream. Thisis dways an
intimideating experience for a child witness, who would not redise thet al witnesses are put to
their proof in this fashion. The child should be reassured that a question of this nature does
not mean that they are in trouble or that anyone disbdieves them, it is merdly the defence
counsel doing ajob which they have been paid to do.

The child should be told that if they are asked a question to which they do not know, or
cannot remember, the answer, it is perfectly acceptable to say so rather than merely to agree
with a suggested answer of which they are not sure. In such circumstances the truthful
answer is'l don't know' or 'l can't remember' and that is the response which should be
given.

The corollary of this adviceis that the child should be encouraged, if they are quite sure
of something, or cannot remember something vividly, to say so. The child can be advised, in
such acase, to answer a question such as 'But you're not sure of that? With afirm, loud and
confident 'Yes, | am' or 'l| am certain of that'. The child, of course, was there, the defence
counsel was not.

It is useful to remind the child that the defence counsel has no right to cut a witness
answers short and that even if the lawyer looks annoyed, they should complete their answer.
If the answer is going outsde the court's interest, the judge will stop the witness.

The important thing is to build the child's confidence so that by reason of their superior
knowledge of the evidence, they fed at least something of a match for the defence counsd
and ae aufficently sdf-assured to answer questions confidently, consgtently and
perssently.

Giving the Child a Friend in Court

Most Audraian jurisdictions have provison for an exception to be made to an order closing
a court for certain evidence. The exception permits a person to be present to support a
child victim of assault for the duration of the evidence.

Where the support person is seated is generdly a matter for the discretion of the
presding officer but may be next to the child in the witness box or in the child's line of sght.
This person's presence is often of fundamenta importance to the child and can make the
difference between a good witness and a mute one.
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Better than one friend in court is, of course, two. The prosecuting officer should have
taken the time to participate in the child's court preparation and to have built a rapport with
the child. Thisisnot only of great benefit to the child, but asssts the prosecution to eucidate
confusing matters arigng from any idiosyncratic speech patterns which are common in
children.

The child can be encouraged to look only at their friend(s) in court and not to make eye
contact with the accused, something which could only result in them becoming more nervous
and confused.

Conclusion

A child witness cannot be expected to be confident or sdf-assured if they do not have
aufficient knowledge of the court process and the skills to employ while under cross-
examingtion.

It is important for a professond involved in court preparation to endeavour to redress
the imbalance between the victim's age, level of confidence and knowledge of The System’
and the defence counsdl's experience and maturity.

Although there is a school of thought which consders thet it is counter-productive for
children to endure the trauma of the court process, | am of the view that a well-prepared
child witness derives thergpeutic value from bresking down the secrecy involved in the
assault and publicly stating how the accused has hurt them.

A child's age and frudtration can be harnessed and aleviated by the experience and,
even in cases where the accused is found not guilty, they did everything they could do in the
interests of judtice.

A wel-prepared child is not only a better, more confident witness but is dso more
likely to find the experience of giving evidence in court a positive step towards regaining their
control and self-esteem.

Summary of Group Discussion
The group compiled the following guidelines for preparing the child witness:

How does a court preparer assist the child to overcome the power
imbalance between the defence counsal and him/her salf?

Inform the child of the role of personnd, the court process, giving evidence
(questions by judicid officers, examination in chief by prosecution, cross
examination by defence), the court layout and personnel.

Indtil confidence by reminding the child that they are the most important witness
and 'the boss (for example they can ask for questions to be repeated, for a
drink, or to go to the toilet). The child's confidence should be boosted by
reminding the child that the court needs to know what they have to say and that
they should be persistent, need not only answer just 'yes or 'no’ and should be
warned that it will be put to them that they are lying or making up a sory.

Give the child a friend in court, by telling them about the support person and
where they will St and by introducing the child to the prosecutor.
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How can the number of times children have to be interviewed be cut
down?

Interagency Model in Queendand: police and a team form a pool and should
interview the child together. This requires consensus, and barriers and rivariesto
be broken down. However, one disadvantage is that cooperative interviewing
may often lead to delay by having to arrange for severd personnel to be present
contemporaneoudly.

I's giving evidence counter-productive for the child or in fact a therapeutic
experience?

The possihility of assessing individuad children as regards the benefits that may
flow to them before they become ‘caught up' in the system was suggested. At
present the assessment as to whether to proceed is made on the power of the
datement. Whereas police and prosecutors maintain that giving evidence is
usualy beneficid, socia workers assert that they see long-term  effects which,
they say, are often deleterious. A successful prosecution should not be conveyed
to the child as the only end. Other postive outcomes, such as saving other
children from abuse should be emphasised.

Conclusion

It was concluded that a well-prepared child is not only a better, more confident witness, but
isaso more likely to find the experience of giving evidence beneficid and rewarding.
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W ith increasing frequency, children are being caled upon to tedtify in Audrdian
courts. Although various opinions have been expressed about the abilities of

children as witnesses, their trestment in courts, and techniques for obtaining
accurate testimony from them, there is a general consensus that child witnesses are more
vulnerable than their adult counterparts to the rigours and abuses, potentia or otherwise, in
the Australian court systems. As such, they need some protection.

This paper, will examine the specid postion of the child witness, review the exiging
measures operating in courts to protect the child witness and the role of the court playersin
those measures, and conclude with a brief discussion on the effectiveness of those measures
in protecting the child witness.

The Child Witness

In generd, a witness 'can only give evidence of facts of which they have persond
knowledge, something they have perceived with their five senses (Byrne & Heydon 1986).
The evidence of a child witness is therefore concerned with a fact or event or series of facts
or events which were perceived in the past but are relevant to the present. In this way, a
child's evidence is comprised of the following eements:

m origind perception - which includes sdf-perception of ther role in the events;

= memory or recollection - the child's recollection of the origina perception at the
time of the giving of evidencein court; and

m communication - the child's communication in court of their present recollection
of that origind perception (McCloskey & Schoenberg 1986).

Original perception

The origind perception of an event by any witness, adult or child, can be affected by arange
of factors (McCloskey & Schoenberg 1986). These factors may rdate to the event itsef
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(for example dgnificance of the event; duration of the event; and obstructions within the
event); the witness who perceives that event (for example defects in sensory capacity
caused by the physiologica condition of the witness and temporary impairment of sensory
ability caused by anxiety, fatigue, acohol or drugs); and the surrounding environment &t the
time of the event (for example unfamiliarity or familiarity with the environment, obstructions
or obgtacles, postioning of the witness, weether and lighting conditions). For the child,
however, the origina perception may be further affected by their cognitive, physiologica and
socid development at the time of the perception.

A child's perception of an event is principdly affected by the menta processes
surrounding the selective detection and interpretation of reevant environmenta information
(Turner & Helims 1983). Detection is related to a child's ability to distinguish differencesin
Sze, shape and space in their physicd world, attention and attending skills, cognitive
feedback from past experiences, and level of language ability a the time of the rdevant
perception. Interpretation, on the other hand, is related to the child's level of genera thought
processes, including their vocabulary, ability to use words and to understand their symbolic
qudities, and ability to place an interpretation on the environmenta information detected.
Both detection and interpretation are limited in the early childhood years but improve with
age. Egocentrism in young children may aso affect Sze, shape and spatid concepts as
young children often perceive their environment relative to themsdves. Y ounger children are
adso not aile to develop accurate quantity discriminaions independent of mideading
perceptua cues logicdly. Time and date concepts also develop with age, and even when
young children have a rudimentary understanding of time, they may Hill relate time to certain
routine events (for example breskfast) which involve them.

The perception by a child of an event may aso be affected by ther leved of physicd
development (Turner & Hems 1983). A child's sze and motor-skill abilities, when
combined with their cognitive level, may affect the perception of an event. For example, a
childs smdler sze may increase or decrease their abilities to see certain detals in an
environment surrounding an event.  During childhood, especidly the younger years, visud
and hearing acuity, including the ability to see certain details and hear different pitches and
tones, may be adversdly affected. Visua and hearing acuity increases with age.

A child's perception of an event, including the perception of him/hersdf raive to the
event, may aso be affected by the leve of socid development (Turner & Helms 1983).
Body awareness is age rdlaed, as is sex-role typing. The emotiona developmentd level of
a child (including their emotiona response to an event), which changes with age, may affect
their perception of an event, particularly the sgnificance of the event in terms of memory.
The mord developmenta level of a child may aso affect perception and the significance of
an event. Mordity in early childhood is particularly characterised by the classfication of
behaviour patterns into good or right (sometimes reward) and bad or wrong (sometimes
punishment), whereas morality with an older child is more likely to encompass acomplex st
of ideas, values and beliefs.

Another agpect of socid development is the role of play. The use of imaginaion and
make-believe play, especidly in the early childhood years, helps a child to resolve inner
conflicts and develop a better understanding of people and events. Imagination or fantasy,
however, usudly originaes from red-life experiences. Moreover, children from about the
age of sx years appear to be able to digtinguish their own thoughts from another's actions
(Goodman 1984). It is ill not clear whether they can or cannot discriminate their own
thoughts about another's actions from that other person's actud actions. Even adults,
however, may project their own thoughts into their perception of the behaviour of others and
thereby ater that perception.

Recollection or memory
A recollection or retrievd from memory of past events by a witness, child or adult, is

affected by such factors as time lgpse, memory cgpahiilities, and influences during the
intervening period between the origina perception of the events and the recounting (Turner
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& Hems 1983). Thelength of theinterva between the occurrence of the event and the time
of recal in most cases progressively adversdy affects memory, regardless of age. Studies
(Mdton et d. 1985; Loftus & Davies 1984; Davies et d. 1986; Goodman & Helgeson;
and Cameron & Smyth 1987) on memory, however, indicate that children as young as four
or five appear to perform as wel as adults on memory recognition tasks but have limited
abilities in the free recal memory dtuation. It gppears that younger children may need direct
cues or questions to stimulate recall. Most of these studies, however, do not appear to have
condgdered the effect on memory of red-life events (especidly traumatic ones), interest
vaue, differencesin dday intervals and language and thought sophidtication. Severd studies
(Davies et d. 1986) on the memories of young children (three to Six years) suggest thet the
dress in events with moderate trauma (receiving inoculaions or denta trestment) does not
enhance or reduce the qudity of a child's memory of the event but may ensure that it is
preserved longer and better in memory than more mundane experiences. Overdl, the above
sudies tend to suggest that memory for detail appears to be knowledge dependent as
opposed to age dependent and children may, in certain Stuations, because of a smaller
knowledge base, take in fewer detalls of an event for later retrieva from memory.

Any influences during the intervening period between the event and the recal can
adversdly affect memory in both adults and children. Loftus and Davies (1984) on the effect
of leading questions on memory, concluded there was nothing to support the view that
children were more susceptible to such memory interference than adults. Children appear to
be no more suggestible than adults. Moreover, the memory of adults may be atered after
an event if they overhear conversations about it, or are asked leading questions, or receive
new information about the event (Loftus & Davies 1984). Suggedtibility in adults and
children may dso be affected by the socid reationship of the suggester to the witness,
sgnificance of the origind event, and the relaive authoritative postion of the suggester as
perceived by the witness.

Communication

The communication of the event by the child in court may be affected by the child's
emotiona date, atention and attending abilities, language abilities, and the abilities of other
court players (the receivers of that communication) to understand what the child is saying.
If achild is upset or distressed by the courtroom setting or the conduct or mere presence of
other court players, the child may become confused and in extreme cases unable to testify
further. Depending on a child's age and developmentd leve, it may have a limited atention
span and become confused or distressed after a prolonged time on the witness stand or after
repested questioning.

Giving evidence in court is about communicating one's perception of a past event to
creste an image in another person about that event. For children, this ability is limited by
age-related factors such as vocabulary and the ability to use words and understand their
symbolic meanings and qudities. Still further, it is rdaed to a particular child's gbility to
conceptualise past events and order them in terms of space and time. For example, a
younger child may not be able to sysemaise complex multiple environmenta simuli
received during the past event, nor understand about the times and dates relevant to the
event.

Just as adults give different meanings to the same word, adults may give different
meanings, than children, to words used by those children. In the courtroom setting, the
other players - the lawyers, jury or judge may adopt a meaning for a word which was not
intended by the child who uttered the word. Still further, children often do not understand
the 'niceties in language (for example, the ditinction between a'hit' and 'pugh).

Adults may aso view a Stuation or perceive an event through their eyes rather than the
eyes of achild. In one case involving aten-year-old child on a receiving charge (jewelery)
who was being represented by the writer, the prosecutor attempted to argue that the child
must have known the jewelery was stolen because the money paid by the child for the
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jewdlery was well below its value. The child, however, perceived the amount paid for the
jewdlery as areasonable and fair sum.

Generally

The above discussion about the specid Stuation of the child witness must be approached
with caution. It is not intended to form a basis for attempting to disqualify a child witness
from tegtifying but rather as a means to sengtise the courtroom players to the specid
characterigtics of the child witness. The available research suggests thet if children are given
the appropriate support and asked smple and supportive questions in the courtroom setting,
they can be accurate and truthful witnesses. However, in some Stuations and particularly
with younger children, there may be on occason a quantitative rather than quditetive
inferiority in their evidence. Thisinferiority may be rdaed to the leve of cognitive, physcd
or socid development of the particular child witness ether a the time of the origind
perception or its recdl. Notwithstanding this shortfdl, however, young children can be
competent, accurate and truthful witnesses and may even benefit thergpeuticaly in certain
Stuations from giving evidence in court (Cameron & Smyth 1987).

Existing Legal M easuresto Protect the Child Witness

The principle legd measures exigting to protect the child witness are contained in the lega
rules of practice and procedure relating to evidence and the Codes of Ethics and Conduct
controlling the courtroom players. Apart from the child witness (and in some cases the adult
accused), the principd players in the courtroom setting are the presiding judicid officer
(usudly a judge or magidtrate), the lawyers, the jury, and possibly support persons for the
child.

Before looking more closdly at the above measures, when and how children are
permitted to give evidence will be briefly examined.

At common law, a child may give sworn evidence in court if they are capable of
understanding the nature and consequences of an oath and are competent to give evidence.
Competency is not an issue related to age but understanding. If a child cannot be sworn, all
Audrdian dates and territories permit the reception of unsworn evidence from that child in
both civil and crimina proceedings. Although some States and territories impose upper age
limits for the reception of unsworn evidence from children, the court is il required to be of
the opinion that the child is possessed of sufficient intelligence to judtify the reception of their
evidence and understands the duty of speaking the truth.

Once the child is accepted as a witness, they are in the same position as an adult
witness and subject to the same laws of evidence and protective measures applicable to an
adult witness (Byrne & Heydon 1986).

Codes of ethics

All solicitors and barristers are subject to a Code of Ethics and Conduct (for example
Professona Conduct Rules, The Law Society of Western Australia, October 1983). Any
breach of those ethics may result in punitive measures being imposed by the appropriate
controlling body and in some cases even the court. The rules governing courtroom conduct
in such Codes, however, are mostly phrased in generd terms.  For example, most Codes
date that a lavyer shdl act with due courtesy to the court (including a witness), avoid
unnecessary expense and waste of the court's time, guard againgt being made the channel for
guestionswhich are only intended to insult or annoy awitness or any other person, exercise
their judgment as to the gppropriateness, substance and form of questions or Statements put
to awitness, and not to put questions affecting the credibility of a witness by attacking the
witness character unless there are reasonable grounds to support the imputation conveyed
by the quedtions. In practice, such rules are difficult to enforce and usudly require a
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complaint to be made before any action is taken. In redity few complaints are made by
witnesses about the conduct of alawyer.

Rules of practice and procedure relating to evidence

The legd rules of practice and procedure relating to evidence in the courtroom setting are
found in the common law and Satute law.

The principd rules of practice and procedure relating to the course of evidence are as
folows

m the lawyer caling a witness should not ask leading questions of that witness, but
asking aleading question only goes to the weight to be attached by the arbitrator
of fact to the answer given to the question - in practice, the courts tend to alow
leading questions on undisputed facts,

m across-examiner of awitness can only ask questions relevant to the proceedings
and questions intended to discredit a witness (for example questions tending to
show exaggerations, improbabilities, incondstencies and omissons in the
evidence of the witness) - certain methods of discrediting a witness are controlled
by statute; (s.21 and s.22 Evidence Act 1977 (WA); s.98 and s.99 Evidence
Act 1910 (Tas); s.61 and s.62 Evidence Ordinance 1971 (ACT); s.28 and
s.29 Evidence Act 1929 (SA); ss.34, 35, 36 Evidence Act 1958 (Vic.); ss.17,
18 19 Evidence Act 1977 (NSW); ss.53, 54, 55 (1) Evidence Act 1898
(NSW));

m leading questions can be asked in cross-examination but the court has a
discretion to disdlow them, especidly if the question contains a premise based on
adisputed fact;

m irrdlevant questions are generdly not permitted because they may prgudice the
outcome of the proceedings and waste the court's time;

m improper, vexatious, oppressve or offendve questions are generdly not
permissble - these would include a question which is 'annoying, hectoring,
inqulting, abudve, browbesting, badgering, intimidating or bullying, or which
causes needless embarrassment, shame, anger, harassment, or confusion in the
witness (s.26 Evidence Act 1977 (WA) - there are equivalent statutory
provisonsin al states and territories);

m any questioning of awitness which is motivated by a desire to punish is improper
and not permissible;

m repetitive questions or unduly lengthy or prolonged cross-examination of a
witness by a lawyer may be oppressve and not permitted by the judge or
meagistrate to continue;

m third paties such as a child's parents may not be needlessy implicated in
guestions put to a witness by alawyer - the court has a duty to ensure fairness to
third parties as well asthe parties to the proceedings,

m indecent questions are generaly not permitted but swear words may be used
depending on whether they were used in the origina event and are therefore part
of the evidence, or assist the witness to describe details of the event;

m questions of a complainant witness, which pertain to certain sexud matters, in
cases involving specific sexud offences are generdly not permitted in the courts
of most Audradian daes and territories (Byrne & Heydon 1986), - some
offences relating to the sexud abuse of children are not covered by such
legidation; and

m unless there is legidation to the contrary (for example in New South Waes) an
accused generally has the right to be present during the testimony of awitness,
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The Roles of the Courtroom Players
The presiding judicial officer

The presding judicid officer (usudly a judge or magidrate) in most courts controls the
practice and procedure in the court and is the decison-maker on questions of law arising
during the course of the proceedings. In civil and summary court metters, they are dso the
decison-maker on issues of fact. They arbitrate and decide on al issues relating to the
competency of witnesses and conduct of the lawyers during the court proceedings, including
the gppropriateness or otherwise of questions asked of a witness and the sufficiency of
answers given by a witness. They may intervene on their own accord or at the request of
counsel, or even a the request of awitness. Third parties are generadly not permitted to ask
the judge to intervene on behdf of the child witness. The decision by the presiding judicia
officer to intervene is generdly a discretionary one and as such will sedom be interfered
with on apped. The apped mechanism (if any) applicable to a particular court is the only
way (apart from having legad argument in the courtroom at the relevant time) of contesting a
presiding judicid officer's decision.

Lawyers and police prosecutors

Apart from their Codes of Ethics and Conduct, lawyers and police prosecutors are subject
to, and have a duty to observe, the rules of practice and procedure relating to evidence
outlined above. An opposing lawyer or police prosecutor has a responsbility and duty to
monitor or control the conduct of the other lawyer in the proceedings, especidly the latter's
conduct towards the former's witness. Contral is effected by asking the presding judicid
officer to intervene and stop any breach by the other lawyer of the evidentid rules of
practice and procedure. A lawyer also has a duty and responsibility to assist and support
their child witness. The other lawyer not cdling the child, however, has a duty to their client
to test the veracity of the child witness, lead evidence relevant to their client's case, and put
their client's case fairly but strongly to the court.

Thejury

Thejury'srolein crimina proceedings (they are sldom used in civil disputes) isto determine
questions of fact, and the guilt of the accused. They hear the evidence of certain facts, make
a decison on those facts, and apply the law as described by the judge to those facts. They
areto ignore any evidence which during the course of proceedings has been excluded by the
judge. In practice, objections to the nature or type of questions asked of a child witness are
determined by the judge in the presence of the jury. On the other hand, mgor disputes over
evidence such asthe admissihility of a confesson, are usudly determined by the judge in the
absence of the jury.

A jury is dso required to exclude any sympathies and preudices when determining a
question of fact or guilt of an accused person. Studies (Goodman et a. 1984), however,
have shown that some jurors may have preconceived ideas about, and biases againg, child
witnesses.  Jurors (and lawyers) may think that children fantasise or are more suggestible
than adults and therefore require some kind of corroboration before they believe the child
witness. The criteria used by jurors for assessing the credibility of an adult witness such as
consstency and confidence may be applied by them to the child witness. Given the specid
characterigtics of the child witness, this would appear to be ingppropriate. Such studies
indicate that both judges and lawyers have an important role to play in sengtising the jury to
the idiosyncrasies of the child witness.
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Support players

Support players such as parents, police officers, psychologists, doctors and sociad workers
involved with the child do not gppear to have a directly active role in the court proceedings
(Cameron & Smyth 1987). However, their presence in the court may assig the child
witness (for example to overcome fear or nerves) and aso provide a readily available
resource person for the lawyer who has caled the child witness.

Are Existing M easures Adequately Protecting the Child Witness?

The exigting legd measures available to protect the child witness are adequate and no further
codification of them is necessary. However, it appears that the measures do sometimes
break down in practice because of the lack of awareness or sengtivity by courtroom players
to the plight of the child witness. This breskdown can be avoided through the proper
education and training of the players, adequate warnings or ingructions to jurors, and
increasing the specidisation of judges, magigtrates and lawyers (including, Crown and police
prosecutors) who participate in cases involving child witnesses (Stevens & Berliner 1982).
Some legidétive reform, however, may be necessary in some jurisdictions to ensure the
remova of the child witness from the presence of the accused (or vice versa) in sexud abuse
matters and to extend the protective measures in the criminad jurisdiction relating to the
limitations on questions on sexud meatters to cover al sex offences involving children and all
casssinvolving dlegations of sexud abuse.

Summary of Group Discussion

The group considered that the principad courtroom players such as judges, magidtrates,
lawyers, police prosecutors, support persons and jurors are not sufficiently aware or
sensitive of the specid position of child witnesses.

Abuses relating to child witnesses appear to be more prevalent in summary courts as
opposed to the superior courts. The jury was perceived to be the controlling factor in the
|atter courts.

Resolutions

m Lawyers and prosecutors (including police) should be made more accountable
for improper conduct relaing to a child witness (or any other witness). Some
participants thought that an independent body (which included non-lawyers) or
possibly an Ombudsman could receive, investigate and impose sanctions on any
complaint againgt alawyer or prosecutor. There was a consensus that a dialogue
should be darted with law societies and appropriate controlling bodies in the
respective dtates and territories about the improper conduct of lawyers and
prosecutors towards some witnesses, especidly children (including children as
accused).

m The possble use of a 'child interpreter' in court to trandate questions put to a
child witness should be investigated further. The parameters of the trandator's
role would need to be clearly defined and the trandator would need to be
gpecidly trained in the relevant socia science and legal matters.

m A pretrid conference sysem in crimind trids was dso a viable option,
especidly for superior courts. This system would alow facts to be agreed upon
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and any identifiable digoutes on the permissibility of certain aspects of a child's
evidence to be argued before the child is called as awitness.

m  Committal proceedings could be changed to avoid a child appearing as a witness
inacrimina case a that stage (by way of depositions).

=  Some participants thought that al offences involving the sexua abuse of children
should be tried in a superior court.

m Legidation should be enacted to alow support persons for the child. These
persons are not witnesses and must be present and near the child during the
child's evidence.

m Legidation should be enacted to protect dl child witnesses againgt questions on
unrelated sexua matters and even on factors relating to the symptomology of
child sexua abuse (for example offences committed by a child). A comparison
was made with existing evidentid legidation protecting most sexud assault victims
incimind trids.

m Not dl paticipants were convinced that audio-visud technology was the
gppropriate method for receiving the evidence of children. Panels or partitioning
may be appropriate in some cases. In any event, children should be given the
option as to whether they wish to give evidence in an open court or not. The
discretion should rest with the child.

m All courts in which children give evidence should be closed courts and not be
open to the public. The discretion to exclude strangers from the court which
operatesin some jurisdictions should be reversed and the judicia discretion be to
permit strangers entry (for example the press). The press should not be able to
report court proceedings in any way which, directly or indirectly, identifies the
particular child witness.

Soecialisation and training - sensitising the players

m All courtroom players, especidly lawyers, judges, magistraies and police
prosecutors, should receive as a part of ther training a generad understanding of
the cognitive, physiologica and socid development of children (and adults) and
the specid pogtion of the child witness. The latter would include training for
lawyers (and police prosecutors) who cal a child witness, in protecting that child
from the rigours and abuses exiging in Audtrdian court systems.

m Although most participants agreed that prosecutors, support persons, and
lawyers representing children in criminal courts should be specidised, there were
differing views for and againgt the specidisation of judges and magigrates. Some
paticipants thought that such specidisation in presding judiciad officers was
necessary and would help accelerate to trid, cases involving child witnesses,
epecidly given the effect of time lapse on the memory of children. '‘Burn out'
could be overcome by rotating the podtion of 'specid’ judge or magisrate
amongst presiding judicid officers. Other participants thought that specidisation
tended to redtrict the knowledge about child witnesses to a few presiding judicia
officers who may become isolated and burn out. They perceived a need to
inform al presding judiciad officers about child witnesses. Some participants
believed that, given present court resources, such specidisation was unredigtic.
Yet other participants believed that the speciadisation of prosecutors, support
persons and lawyers representing children presently operating in some states and
territories has been effective and a smilar specidisation in judges and magistrates
would also be effective.

m Support persons should dso be trained in legd matters, especidly the law
relating to evidentia matters.

m Manuals should be prepared to assst judges, lawyers, prosecutors and support
persons participating in court cases involving child witnesses.
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L egal Aspects

DISCUSSION GROUP G

Ron Cahill
Chief Magidrate
and
Mark O'Nelll
Senior Deputy Clerk
ACT Magigrates Court
Canberra

he group discussed three broad topics. the interivew and preparation of child
witnesses; court hearings and the child presenting evidence in court; and diverson
of child sexud abuse cases from the crimind justice system.

Topic One - Consider the Protocol for the Interview
and Preparation of Child Witnesses

Chair - Allison Gray
What safeguards need to be in place to protect the accused and what methods need to
be introduced to reduce the trauma for the child?

The accused should be given proper versons of theinitia interview;

videotaping of the child's statements should be used with attempts made to have
the video adopted by the accused - a recognition resulting in a plea obviates the
need for any evidence;

time limits should be placed on the length of interviews. The participants need to
be sengitive to the age and maturity of the child. Every effort should be made to
maintain the child's routine (for example meds) - more than one interview may
be essentid;

consderation should be given to the possibility of alega representative acting on
behdf of the child and or a support person who could be present during the
court interviews,

the time of presentation should be consdered. If late at night, the immediate need
for a medical examination should be accommodated, but it is then necessary to
enable the child to rest so thet they are fresh the next day;

the necessity to have explained to the child, in every case, the nature of the court
proceeding including an explanation of the layout of the courtroom; and

at least two people (police or welfare) should be present during any interview.
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What |legidlative amendments are necessary to give effect to the safeguards alluded to
above?

In consdering the necessity for legidative amendment, the group considered that
commonsense and a spirit of cooperation between the various disciplines
obviated the need for legidative intervention.

What measures have already been taken on these lines in the various states?

The group conddered that to their knowledge, no legidative amendments or
measures had been taken in the Sates consstent with the foregoing.

Topic Two - Consider the Protocol with Respect to Court Hearings
and the Child Presenting Evidencein Court

Chair - Lindy Powll

What safeguards need to be in place to protect the accused and what methods need to
be introduced to reduce the trauma for the child?

No forma proposad or consensus was reached on this topic other than the
necessity for training a dl leves,

it was generdly felt that it was the function of the magigtrate or judge concerned
to protect witnesses from inappropriate questions.

What |legidlative amendments are necessary to give effect to the safeguards alluded to
above?

Legidative provisons in the various dates were discussed, particularly with
respect to the use of video technology and various state practices as to victim's
giving or not giving evidence in committal hearings.

What measures have already been taken on these lines in the various states?

The group highlighted the Victorian experience of a reduction in guilty pleesas a
result of legidaion in that date. Similarly, there seems to have been only one
case in South Audrdiain the last year where a magistrate has ruled that specid
reasons existed to cdl the child a a committal hearing;

the group endorsed the use of video technology where children are caled as
witnesses but expressed the view that the use of such equipment needed to be
fully investigeted;

fruitful discusson took place with respect to the rights of the accused to face an
accuser, with the relevance of matters such as body language and
communication and the obligation or gppropriateness of the court recognising
the wefare of the child as the paramount condderation. This discusson
highlighted the respective roles of the civil and crimind jurisdictions of the court
and the need dternatively for retribution and/or regulation;

the group fet the dynamics of the courtroom in crimina proceedings had the
accused in a powerful position with the child victim powerless. In this regard,
the group discussed the ways in which the child could be given more power,
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including the presence of a support person and giving the child a higher physica
position in court;

the group considered that the right of confrontation by an accused of the accuser
needed to be analysed. In this regard, the use of screens was discussed. It was
generdly fet that the accused should have accessto dl rdevant information;

aspects related to body language and the view that awitnessislesslikely to tel a
lie in a face-to-face Stuation than in a removed Stuation or conversdy, to say
nothing at al were discussed with reference to the use of video technology and
screens,

it was agreed that language used in the court needed to be smplified;

court delays were discussed, with the main difficulty being experienced in New
South Wales,

it was fdlt by the group that court procedures should be orientated towards its
participants - witnesses, jury and the accused. It is adso necessary that
witnesses with specid characterigtics (such as children) be recognised. In
essence, it was congdered that the court needed to be more sensitive and more
flexible inits day-to-day protocols,

the need to train judges and lawyers to talk to children was discussed. The point
was made, however, that an advocate can be charming and till confuse and
traumatise a child - generd communicative skills were highlighted,;

the role of prosecutors in regulating ingppropricte cross-examination was
discussed;

the concept of a children's lawyer was discussed as were the consequentia
issues relating to the rights of the accused in criminad proceedings. The
empowerment of the child through the use of a children's lawyer was considered
ingppropriate in crimina proceedings. It was considered that an expert to
advise counsel on how to ask questions would be more appropriate.

Topic Three- Consder the Diversion of Child Sexual
Abuse Cases from the Criminal Justice System

Chair - Alan Moss

The group highlighted the respective roles of the crimind and civil jurisdictions
and the different standards of proof gpplicable in each, noting that an absence of
evidence a the crimina standard 'beyond reasonable doubt' would not preclude
from satisfying the civil standard 'on the balance of probability’ to ensure that a
means of protection or regulation could be achieved where a crimind
prosecution could not be sustained. As a large number of abusers are not
prosecuted for various reasons, the use of the civil jurisdiction can be utilised to
ensure an adequate level of protection. In this regard, the crimind and civil
jurisdiction were considered to be concurrent.

Decrimindisation, de facto or othewise, does not diminish the crime of child
sexud assault. The use of dternative proceedings merdy highlights the
difficulties of the crimindl judtice system in view of the evidential standard to be
gpplied in such proceedings.

The concept of diverson fell essentidly into two categories.

sentencing options; and

civil proceedings.
With respect to the former, any form of diverson must be based on a plea of
guilty with appropriate incentives and sanctions attached to any diverson
program to ensure compliance and rehabilitation. The effects of rehabilitative
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programs need to be assessed.  Diverson does not necessarily mean
decrimindisation.

The sentencing process could be suspended in lieu of an order coercing the
abuser into trestment.

The need for the child to give evidence exists only where there remains a contest
asto the aleged facts.

An admission by an abuser is essentid in reducing the trauma of the child by
obviating the need for any evidence. It was considered that the education of
lawyers in clearer guideines on sentencing options would enhance the likelihood

of pleas. Similarly, overt rather than covert 'plea bargaining’ was considered.

The sentencing process should include a ‘victim impact statement’ to assert and
influence the court in imposing a penaty and/or the imposition of treatment.

Trestment should be undertaken concurrently with any form of imprisonment.

It was fdt that congderation be given in child protection orders to placing an
abuser on abond with or without conditions.

A greater range of dispositiona options was considered necessary to address the
specia circumstances which arise in cases of child abuse.

The absence of adequate resources.

leads to prioritising, resulting in the need to redefine the particular problem
with detrimenta effects.
needs to be overcome to enable adequate training and education to prevent
the abuse of children.
The difficulties gppear to be attitudind rather than structural. As a consequence,
few legidative measures are consdered necessary.
The establishment of the Children's Trust Fund should be supported as creating a
diversonary option for the support of the child victim where family support is
not available.
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C linica evidence, in the context of this discusson, refers to the information thet is
able to be gathered by dlinical methods. These methods include such techniques

asinterview, psychologica testing and physica examination.

For the proper documentation of a suspected case of child matreatment, the gathering,
recording and reporting of clinical evidenceis an essentid part of the process of assessment.

Traditiondly, physcd matrestment was the main type of abuse investigated. The result
of the clinicd examination of a suspected victim of physicad abuse was a critica part of the
evidence available to child protection agencies for presentation in court. Frequently no other
cinicd information was sought, for example physically mdtreated children were not often
interviewed.

As sexud matreatment has become more frequently reported a much greater reliance
has had to be placed on other aspects of the dinical evidence, paticularly interviews
conducted with the suspected child victim.

The 'dinicd interview', caried out with children who are suspected victims of
maltreatment, does not have the same evidentiary value as a physical examination which may
confirm that matreatment has occurred. With sugpected victims of sexud mdtrestment the
physca examination is not often abnorma, and therefore may not be ussful as court
evidence.

Asagenerd and guiding principle any child suspected of being avictim of matreatment
should be assessed from three broad perspectives, if a dl possble:

the account that the child gives of the alegations of mdtrestment;

the accounts available from other individuas who may have informéation relevant
to the suspected mdtrestment of the child; and

the results of a physicad examination of the child.

Generdly spesking, some information is avalable in each of these areas and it is
important that proper emphasis is given to each facet in the investigation of every case of
suspected child matreatment, whatever the type. Such an investigation is the best way of
producing information which is able to be used in the initiation of legd proceedings for the
protection of child victims or the prosecution of suspected perpetrators of maltreatment.

There is consderable controversy surrounding the interview of young, suspected
victims of child mdtrestment. The debate centres around such aspects of the interview as.
the rdiability of children's memory, the suggedtibility of children, and children's tendency to
fantasse. Any interview with a child should be conducted by an experienced person using
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an interview which follows a sandard format and contains for example, inbuilt checks of the
childs memory and rdigbility. Those interviewing children should only report factud
materid gained from the interview. For the purpose of court proceedings speculative
interpretations or opinions which are presented as facts are not acceptable and form the
basis for many of the problems which have previoudy been put forward as limitations of
interviews.

The traditiond physica examination of children suspected of being victims of physica
maltreatment is well established. However, it could be developed further by the careful
sudy of various paterns of non-accidenta injury, particularly burns, the heding rate of
variousinjuries and the changing appearance of various non-accidenta injuries over time.

Much dlarification of the physica concomitants of sexud matreatment is necessary. It
is unlikely that physicd anormdlities, the result of sexud interference, are present in more
than 10-20 per cent of victims of sexua interference. Generdly spesking, by the time the
average suspected child victim is examined there is nothing specific found. To hep in the
claification of wha minor changes may result from sexud interference careful
documentation of the changes seen in those children who are able to be examined soon after
interference has taken place should be made. If possble, examination of these children
again, as the physicd sgns change and any injuries present hedl, will further provide ussful
information about the physica changes to be expected with sexudly abused children.
Adequate recording of the examination findings by contemporaneous notes and clinica
photographs of the genitdia of suspected victims should dways be undertaken.

The group discusson was limited to the clinica evidence that might be available from
children who had ether dleged matrestment or who were suspected of being victims of
maltrestment. Practicaly spesking, most consideration was given to issues of evidence
related to actual maltrestment.

Because of the size of the group it was divided in haf. The two sub-groups discussed
the same three questions for the first hour. For the remaining haf-hour the views of the two
groups were brought together.

What is Clinical Evidence?

Ultimatdy, what is evidence is defined by the court. 1dedly ‘evidence in the context of the
framework of child mdtreatment should include the child's sory of madtreatment; the
physica evidence of mdtreatment; and the psychologicd and behaviourad evidence of
ma treatment.

Clinica materid should only be conddered as possible evidence if it is collected in an
appropriate clinica environment by appropriately traned and experienced dinicians.

More than one dinician may be involved in the collection of clinicd materid. To ensure
the best possible return of suitable materid, close liaison must take place between those
involved in the gathering of the information. For ingance, the dinician performing the
physica examination needs to discuss the nature of the child's story with the professond
who obtained the child's story of actud matreatment.

What Factorsinfluence the Reliability of Clinical Evidence?

Reliability can be maintained if:

only trained and experienced people gather information from the child;

assessors adopt an objective approach to the gathering of evidence, thus
enauring that vdidity and credibility testing of a child's dlegations can be
ascertained from the interview procedure;

gppropriate means for recording a child's story (video recording of interviews
should be considered suitable) and the tests of credibility and rdiability are used;
and
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the multi-disciplinary approach to gathering evidence should be used.

How and by whom should Clinical Evidence be collected and presented?

Clinicd evidence should be collected and presented by appropriately trained and
experienced professonads. Those who give evidence should expect to have to judtify the
accounts of the child's story they give ensuring that the interview addresses the credibility
and rdliagbility of the child's story. Thisisbest done by the incorporation into the interview of
internal checks, as well as demondtrating the consstency and reproducibility of the child's
dlegation.



T.V.or not T.V. - The Question of the
Use of Technology in Courtswhere
Children are Witnesses

Ron Cahill
Chief Magidrate
and
Mark O'Neill
Senior Deputy Clerk
ACT Magigtrates Court
Canberra

T he issue of 'Children as Witnesses is one of widespread concern throughout the
community with various groups often taking conflicting, extreme and emotiond

viewpoints. These conflicting interests need to be baanced with an gppropriate
level of understanding after proper and gppropriate community discussion.

To consolidate the range of issues into three categories is probably an
overamplification. However, in assessing the relevance and gppropriateness of technology
in the courtroom, three factors need to be consdered: the need to protect the child from
trauma caused by the legd process; the rights of persons affected by dlegations of child
abuse; and the need to enforce the crimind law and maintain socid standards.

The Need to Protect the Child from Trauma Caused by the L egal Process

It is difficult to assess with accuracy the degree to which children are affected by the
obligation to give evidence, particularly where the person who is placed in jeopardy by that
evidence is a close relative or a person who has had a longstanding association with the
child. It is clear that the effect on some is profound and immediate. The courts have
frequently encountered the spectacle of children caled to give evidence being unable to utter
aword. Itisgenerdly bdieved that this results from the child's sense of fear and intimidation
at the task which they are called upon to perform rather than from a reluctance to make a
fdse complant.

The Need to Protect the Rights of Persons Affected by Allegations of Child Abuse

This factor could be expressed smply by the statement that ‘justice must not only be done,
but must so be seen to have been done. As Murphy J stated:
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The fact that the complainant is a witness satisfies one of the most important
rights of an accused which is, that in the absence of satisfactory cause such as
death or incapacity, the accused is to be given the opportunity of testing
evidence against him. The right of confrontation is one of the fundamental
guarantees of life and liberty .. . long deemed to be essentia for the due
protection of life and liberty (Whitehorn v. The Queen [1983] 57 ALJR 809).

In this context it is suggested that the use of video technology usurps two basic
principles.

As proceedings are adversarid it is the parties who seek out the evidence, cal
the witnesses and examine them, not the court. As the court does not examine
the witnesses from a neutrd podtion, it is essentid for properly testing the
evidence that each party has the opportunity of examining its opponents
witnesses.

The rule againg the admission of hearsay evidence. This principle permits a
party to prove something happened by cdling A, who did not see it, to testify
that he heard B, who did see it, describe it; either B must be called to describe it
to the court, or the incident must be proved by some other means.

The view has been expressad that:

The hearsay rule is defensible in so far as it forbids the use of a second-hand
account of an incident when a more reliable first-hand account is available. But
in so far as it prevents second-hand accounts being given when they are likely to
be more reliable than first-hand accounts, or when no first-hand accounts are
available, the hearsay rule is hopelesdy irrational and there can be no sane
reason for refusing to make an exception to it. Suppressing such evidence not
only makes it harder to convict the guilty, it also makes it easier to convict the
innocent. Let it never be forgotten that the case which established that the
hearsay rule prevents anyone repeating a child's account of an indecent assault
to the court was Sparksv. R [1964] AC 964 where a white man was prosecuted
for indecently assaulting a little girl of three, and the court refused to alow her
mother to say that immediately after the incident the child told her that the man
who assaulted her was black (Spencer 1987).

In civil proceedings involving children, the hearsay rule would not prevent the use of
videotaped interviews. In such proceedings the courts have already accepted that thereis a
generd discretion to admit hearsay evidence where the judge consders that the interests of
justice requireit.

The Need to Enforcethe Criminal Law and maintain Social Standar ds

The digtinction between the roles of the crimind judtice system and the civil jurisdiction of the
courtsis often confused. A crime is committed againgt the community as well as againg the
victim. Any crimind case is in essence the prosecution by the community of its sandards -
the enforcement of society's rights and obligations. The civil jurisdiction exidts to enforce
private rights - 'persond actions.

Thisfactor dso raises the issue of how to ded with dlegations of child abuse legdly and
the interrdaionship between the civil law, the crimind law and the law of evidence. The
cimind law provides that where dlegaions are made agang an accused person, the
accused is innocent until proven guilty, with guilt to be established beyond reasonable doubt
for aconviction to be susained. This principle conflicts with the principles of the civil law (in
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Family Law, Domestic Violence and Child Care proceedings or proceedings for injunctive
relief) to ensure the protection of the child, with the welfare of the child as the paramount
congderation at an evidentid standard on the balance of probability.

The probleméticd interrdaionship between civil and crimind law is exacerbated by
deferring procedurd rules, different rules of evidence and a multiplicity of process and
players which presently are not as coordinated as they could be in protecting both the child
and the accused - thus highlighting the necessity for a protocal in deding with the victim of
abuse involving:

- agpecid et of rulesfor children in court for their protection; and
amulti-disciplinary approach to avoid a multiplicity of interviews not only for the
protection of the child but to protect and preserve evidence and its evidentiary
weight.

It is not proposed to ded in detail with these factors but merely to raise them as issues
relevant to an assessment of technology in the courtroom. Any changes to be effected will
undoubtedly be opposed for varying reasons. As has been said:

How (can) any rule or tradition sensibly be dignified with the title of a basic
principle of British criminal justice unless it furthers one of the following three
objects: (i) the conviction of the guilty; (ii) the acquittal of the innocent; and (jii)
the conduct of the trial in a humane fashion which inflicts no greater pain or
indignity on the participants than the seriousness of the case makes necessary.
Any so-caled basic principle which does not further one of these objects is
bogus . . . seeking to turn the serious business of crimina justice into an
artificial game, amusing and enriching for lawyers, but detrimental to the general
public for whose help and protection criminal justice supposedly exists (Spencer
1987, p. 250).

Problemsin Prosecuting Offenders

There is nothing new in the revelation that the present rules of crimind procedure and
evidence make it extremely difficult to prosecute child abusers. Briefly, the problems are
theser firdly, the child victim, however young, is expected (like an adult) to tdl the
embarrassing tae in open court in front of a judge, jury, court officias, barristers and the
dleged attacker, and be submitted to a possbly bullying cross-examination. This is a
terrifying orded for older children, and in the case of very young children it is impracticable
even to congder it. Secondly, if the child can be induced to tdl the story to the court there
can usudly be no conviction on this evidence without ‘corroboration’, which is a highly
technicad and redrictive legd concept. And thirdly, what the child told parents, doctor,
socid worker or the police about the incident is usudly inadmissible in evidence because it
amountsin law to 'hearsay'.

Vaious proposas have been formulated to adlay these difficulties It has been
suggested that the corroboration requirement should be curtailed or abolished. It has been
suggested that child psychologists should be permitted to give their expert opinion on the
child's mentd state and the credibility of its evidence. The use of child examiners to take
evidence has aso been suggested. Child examiners are used in Isradl in lieu of the child
giving evidence. It is submitted that such a system isatota abrogation of the crimind justice
system and amounts to nothing more than trid by socia worker. Child ‘interpreters are
used in Canada and have been suggested here.

Video Technology in the Courtroom

The proposd for the use of video technology in court is two pronged. Firdly, the initia
interview or complaint by a child to a police officer isto be fully videotgped. Secondly, the
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child's evidence in court is given via a video link up whereby the child giving evidence in a
separate room can be seen by dl the parties in the courtroom, with the child seeing only the
respective lega representatives and the judge or magidtrate.

The videotape of the origind interview is presented to the child under oath in the
proceedings and adopted as being true. The child is then cross-examined via the video-link
with total communication, both sound and picture. This procedure has been adopted in the
United Kingdom through the 1988 Crimina Justice Bill. 1t is of particular relevance to note
that the foregoing procedure is dependent upon the leave of the judge or magidrate in each
case subject to specific legidative criteria. The United Kingdom provisions are detailed in a
paper prepared by the Home Office (8 May 1987, London).

With the cooperation of the Datgpoint Corporation who were involved in the
introduction of the procedure in the United Kingdom, a demongration videotape was
viewed in the Audrdian Capitd Territory in December 1987. The viewing received
enormous support. It is submitted that the video technology option is judtified as the best
available option given that there are greet difficulties in ever getting viable evidence from a
child in a norma courtroom context. This same equipment has been demondrated at this
conference.

By video recording the crucid initid interview, a permanent record is made of events
and relevant facts whilst they remain fresh in the child's memory. Of course, care needs to
be taken to ensure that the video recording is capable of presentation in court. In this
regard, appropriately trained personnd are essentia, again highlighting the need for a multi-
disciplinary approach to such matters so as to maximise the evidentia weight of the video
recording free from suggestive influences, whilst minimising the trauma of the child.

Care needs to be taken that the interview in full be presented (subject to admissibility
arguments) and that precautions are taken as a safeguard againgt any suggestion of coaching
young witnesses. The option of using a child interpreter should be given active consderation
at this stage of the process as well as during any subsequent court proceedings. The people
involved in the interview team need to have experience in invedtigation, crimind law and
evidence as wdll as qualities gained from dealing with matters of this type.

The most important aspect of the video recording of the interview, is the preservation of
the child's statement so that the child is not required to repest the process for the various
people who need to be informed of the facts. The recording may be accessed at any time
thus affording the defence lega team the opportunity of ng the evidence againgt it. As
a result the incidence of guilty pleas would be increased, reducing the need for the child to
give evidence a dl in some cases. However, should it be necessary for the child to give
evidence the video recording may, subject to the discretion of the court, be adopted by the
child as its evidence in chief. As previoudy indicated the proposed system obviates the
need for the child to ‘perform’ in giving evidence in chief whilst through the use of video-link
for example, rights of the accused are recognised and preserved. Similarly, the common law
rule that the admisshility of evidence is subject to its probetive vaue exceeding its
prgudicid effect is preserved by reserving for the court the discretion to admit such
evidence. Whilg the video recording generates more light than heat, its value in reducing the
traumatic effects of the legal system upon children areimmense. It is aso submitted that any
reduction of the rights of the accused isjudtified, for the ACT experience indicates a Sngular
lack of successin getting past the committal stagein criminal proceedings.

Discounting the advantages discussed above, the use of video technology in the
courtroom is only relevant and necessary where the abuser pleads not guilty. There are
wider issues arising from the difficulties of the present procedure in that incidents of child
abuse are not disclosed or smply dedt with in an dternative manner such as in the Family
Court or through the courts civil jurisdiction. This de facto decrimindisation that has
resulted highlights the inadequacies of the current system and exemplifies the need for urgent
reform.
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Pre-Trial Diverson Program

Where no issue arises from the guilt or innocence of the abuser it is relevant to consider that
inincdents of intrafamiliad abuse, punishment of the abuser may conflict with the need to
protect the child and will certainly affect reationships with the family. In effect, the dlegation
will result in the remova of the child or the abuser from the home with the child ultimately
having to reconcile responsbility for the resultant stress and potentid bresk up of the family.
In sentencing an abuser, it is often a difficult task for the court to reconcile the need for the
treetment and rehabilitation of an abuser againg the retribution effected by a term of
imprisonment. In this regard, the New South Waes Government in June 1987 announced a
rehabilitation program involving pre-trid diverson where the abuser in an intrafamilid child
abuse charge has pleaded guilty and shown a genuine desire for rehabilitation.

The two-year program will attempt to modify the abuser's behaviour. The participation
of the offender, non-offenders, parents and in some cases the victim, may be sought. The
program will aso provide expert assstance and support for the family and victim in coping
with resultant traumas. 1t is submitted that the success of such a program is dependent upon
aplea of guilty in abinding form with any disobedience toward the program resulting in the
abuser being returned to the court for sentencing. Genuine research into the effectiveness of
such diversonsis essentid.

The pre-trid diverson program highlights the de facto decrimindisation of child abuse
through non-crimind dternatives. The rdlevance and diversity of these dternatives highlights
the need for a legidative package consolidating crimind, civil and evidentia aspects so asto
enable an appropriate lega response to the facts and circumstances of each particular case.
In the ACT, it is possble to identify up to eight forms of non-criminal process available to
regulate child abuse. The use of pretrid conferences and various provisons of the
Magistrates Court (Civil Jurisdiction) Ordinance 1982, have proven effective in ensuring
the protection of the child. It is unfortunate that these procedures are seen as an dternative
to the crimind judtice sysem. Any consolidating legidation as proposed should contain a
multiplicity of options available to the court and act as a catdys for the modification of
community attitudes towards child abuse.

Conclusion

As a consequence of the foregoing, various protocols need to be established and recognised
nationaly relaing to:

the investigation and interrogation of children with the object of minimising trauma
and maximising reliability by avoiding ‘coaching' of the child:;

the trestment of children in court with particular reference to:

the competency of the child to give evidence on oath;

the need for corroborative evidence of the child's evidence in some materia
particular by other evidence;

increasing the power of the court in proceedings where children are involved
to regulate its procedure, specificdly the examination and cross-examination
of the child witness,

the use of video technology following a wide community involvement and
discussion preceding any necessary legidative reforms; and

forma and experienced training for people a dl levels including lawyers,
socid workers and the judiciary.

We actively support the concept of a Children's Trust Fund being established and
funded to enable care to be given to children who are the victims of child abuse and who
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cannot continue to have norma family support - both materid and emotiona. The concept
has been fostered and encouraged by the National Association for the Protection of Child
Abuse and Neglect (NAPCAN). That organisation is endeavouring to obtain federa and
state government support.

A group of professonas representing a cross-section of people have made a
submission to the Attorney-Genera that the whole question of 'Children as Witnesses be
the subject of the Law Reform Commission involving full Commonwedth participation. It is
our view that this process must occur before the gppropriate changes are introduced. We
are hopeful that our submisson will bear fruit.
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The Appropriateness of the Court asa
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| have been asked to speak on the strengths and deficiencies of using the court for a
hearing. No doubt, you are dl familiar with the advertisement for Tip Top bread

where the judge sits there in hiswig and says, 'Would dl children who like Tip Top bread
move to the right' and, of course, everyone moves to the right and everything tilts. The same
one-sdedness arises in evauating the use of the courts for hearing evidence from children.
The mgority would be of the view that it only has deficiencies.

Strengths of Using the Court

Asto the strengths of using the court, it is difficult to find many.

The uniformity of rules and procedure do provide some messure of protection for the
child. They ensure that those who are within the syslem remain within those same rules. It
prevents cases from unnecessarily expanding into an inquiry into which maiters are not
relevant to the very issue that has to be determined. It is in that area where the judicia
officer has the ability to rein in the transgressing lawyer.

Does the solemnity of the occasion encourage a child witnessto tdll the truth?

Deficienciesin the System and Reform

Firgly, from the perspective of reform of the system, it must be understood, that judges are
not law-makers. They are bound by the rules of evidence and procedure. It is for the
legidature to dter the law and to provide the statutory exceptions to the various rules of
evidence and procedure. If judges were to attempt to ater the law and try an experimenta
approach without doubt there would be an gppedl, the decison would be overturned and it
would be back to the start again. Though the objective may be that the child be exposed as
little as possible to the court - yet, if you invite the judge to be experimentd, there is the risk
the child will have to come back to court again.

Viewson a judge's duty to act in the interests of justice have often been expressed. In
the crimina sphere, it isthe provison of afar hearing within the rules. It must be done so
that not just the public but dso the litigant (including the child) percelves it to be unbiased
and impartid. Thisisthe judge's duty and dl judgestry to carry it out. Certainly there are
falures, asin the examples that have been brought forward at this conference. Judges are dl
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human, but, it is doubtful that any of them conscioudy sets out not to assigt the child as
much as possible,

There is the need, therefore, to baance the interests involved, (those of the accused
againg the child - if there is an accused) to ensure a fair triad. In seeking to balance those
interests today, one of the emerging fields of interest isthat of victims of crime. The point is
being brought home, to those who have the responsibility of administration and to the bench,
that the victims of crime need to be considered.

However, it must be remembered that there are substantia limitations in the court
environment. The court is bound by the rules and by the inherent conservatism of lawyers.
That results in dow reform.  Another problem is not just inherent conservatism, but rather
that judges are chosen from a narrow fidd. Judicid training is limited. There is an
inadequate number of judgesin al jurisdictions. Therefore, the possibility of taking them out
of the court for training in areas such as the topic of this conference, is not viable.
Unfortunately, there are just not the financid resources in the community for this training,
though they certainly need it.

Another question that must be addressed in respect to reform is:  do we redly want a
complete upheava of our present judicid system, or is it better that we seek, by time,
experimentation and proper means, to change the present system?

It is unlikely that the community will accept a complete upheavd of the system. It must
therefore, be in the relms of dow change. The bench, in dl its spheres, welcomes the
changes that are being made. 1t welcomes the input that is coming and recognises that it is
too conservative.

Changes that have been mentioned, such as videotaping evidence, teking in camera
evidence, using closed-circuit televison, and of using support persons are dl improvements.

There is no doubt that a court is overwheming and confusing and the child percelves
everyone asa dranger. Itisaso mog difficult to talk about the particular subject that brings
achild to court. But there are limits on the bench's ability to balance those concerns and to
look to the well-being of the child because, in the minds of dl involved, there has to be afair
hearing. Thereis a particular difficulty with a jury matter, where the judge must not be seen
to go so overboard to look after the child witness so that the child's evidence receives a
greater degree of credence than it otherwise should. A child's evidence is Smply evidence
to be weighed up with dl other evidence. If the judge appears to endorse everything the
child says, or gppears to stop al of the useful cross-examination, then the defendant, in our
adversarid system, does not perceive of justice.

The legd mumbo jumbo of the courtroom procedure, such as the oath and the setting,
is a problem even for adults. Anyone who has ever had to give evidence would embrace
that. This problem is compounded for the child. Before embarking upon this ‘take the
Bible in your right hand’, a child is often in a voire dire proceeding (a preliminary inquiry to
determine whether the child is competent to give evidence). Problems arise if the child is
then questioned by the judicia officer on matters which the child did not know were going to
be asked. Rather than discussing the particular subject there are questions such as. ‘Do you
believe in God? 'Do you go to Sunday School? 'Do you know what an oath is? 'Do you
know what the Bible is? 'Do you know what a liar is? This does nothing but further
confuse the child. Regretfully, however, it is an essentid tool which the court must have to
determine the competence of the child. Perhaps the support persons engaged in training
children asto how to give evidence, should prepare them for that kind of questioning.

There are dso problems with objections on questions.  The child is Stting there when
suddenly somebody jumps up and there is then a debate between bench and bar table
further confusing the child who is then after along period of time asked, 'Do you remember
the question and can you answer it? Of course, that is where the well-trained judicia mind
ensures that the child is not placed in that position.

There are d 0 the problems of language, which were dedt with so adequately by the
Brennans (Brennan & Brennan 1988). There seems to be a strong belief that there are a
large number of very clever cross-examining people out in the community. Frankly, they are
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rare. Rather the problem is as perceived in the Brennans publication thet it is our Smple
lack of good English rather than cross-examiners attempting to confuse and trick.

Legd delays have been touched on and are obvioudy a problem. They are redly a
cresture of New South Wales.

Use of video to take the child's evidence early will avoid the problem that currently
exigts where the child's evidence is recorded in adult language and not necessarily in the
terms that the child itsdlf perceives. When the child is placed in the witness box and asked if
they remember everything and they do not, the child then reads the statement to refresh
his’her memory and of course, the statement is in a language that a child in that strange
environment cannot understand. A video recording should be used to refresh evidence for
the child in amore meaningful fashion.

Of coursg, it is up to those engaged in the litigation to tell the court if there is a young
person involved in a lig. It is not dways apparent from the charts that a child of any
particular ageis going to give evidence. The only information given is that someone might be
charged with assaulting Fred Smith. The assallant may turn out to be a six or seven-year-
old child. If thoseinvolved tel the court then efforts may be made to expedite the matter so
that the child is not kept waiting. Unfortunately there are a large number of matters in dl
jurisdictions that require expedition. In our crowded legd system the problem is one of
trying to find al the checks and baances and these will not dways fal in favour of the child
as awitness rather than the incarcerated defendant who wantsto get out.
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T his paper has been ddiberately confined to a consideration of court procedure as it
affects children. It ignores the fundamenta question of whether to subject a child

to that procedure. Other speskerswill better ded with that vexed issue.

Once the choice is made and the child islikely to be required to tell of their experiences
in a reativey formad manner, then the matters discussed below come into play. The
evidentiary issues have been well canvassed of late, particularly in the reports of a number of
inquiries into child sexua abuse and notably in the Audrdian Law Reform Commisson's
1985 Interim Report on Evidence. A surprisingly high degree of agreement appears to exist
within the Augtrdian community. One can only wonder why the changes have not occurred

more speedily.

Presumptions

The bias of this paper issmple. Courts must remain in control of crimind justice procedure.
If it is sought that the community intervene in a person's life (be they a child or not) or that
the community punish an offender for bresking its expectations, then the legd sysem must
be involved. The need for intervention must be clearly explained to the participants, and
explicable to the community, in a way which is open to chdlenge. Those who wish to
intervene must bear the onus of showing why, and those affected and those accused have a
right to know and understand what is going on, particularly where offences viewed by the
community as very serious, carrying with them massive periods of imprisonment as maximum
pendties, are tried. An accused must be dlowed to test fairly what the evidence against
them is and to have the prosecutor prove grictly what is aleged.

It isimportant that atrid not be compromised by procedures which beg the question of
the accused's guilt. There can be no benefit to any community which denies its accused
people afair trial. Without adopting its conclusions one can adopt the issue propounded by
the Cdifornian Court of Appedsin Hochheiser v. Superior Court (161 Cal. App. 3d at
786) when conddering the legitimisng effect on the evidence of children given through
closed-circuit televison.1
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The Abused Child Prior to Giving Evidence

It should be noted that a child suspected of being abused is more often than not likely to be
firgt introduced to the court not at a committal or summary hearing into the guilt of an dleged
offender but a protective proceedings, for example child care proceedingsin the' Court. It
is aso probable that the child may be the subject of civil proceedingsin the form of domestic
violence gpplications, civil injunctions, and, of course, Family Court proceedings.

Those care proceedings play a crucid role in a child's appreciation of the legd system.
The proceedings offer an opportunity for the child to see a court in operation, to develop a
familiarity with its procedure, and to easly obtain accessto lega advice. That advice, prior
to the High Court's decison in J v. Lieschke (1987) 162 CLR 447 carried with it an
independence from the interests of other people which alowed a child to trust what was
said. The opportunity was there for the child to be prepared for any evidence at a crimind
trid by having their involvement explained and by being shown the courtroom where the
proceedings would occur. Much of the useful work suggested of an independent
representative by Patmalar Ambikapethy fits within this framework. Accordingly, the need
for legidative amendments following Lieschkeis a matter worthy of discussion.

Giving Evidence
The oath

Higtorically the force of the oath rested on the Christian knowledge of the dire consequence
of faling to answer truthfully. Mog jurisdictions in Audrdia have rdevant dautory
provisons. Inthe ACT s.64 Evidence Ordinance 1971 dlows a court to hear unsworn
evidence of children of lessthan 14 years, after explaining to the child that they ‘are required
to tdl truthfully' what they 'know about the matter to which their evidence relates.

The provision leaves open the possibilities of taking sworn evidence from a child of less
than 14 years, and that choice must be made, it seems, on the common law test from Willis
CJ (Omychund v. Barker [1774] Wédles 538 at 545) that 'nothing but the belief in a God,
and that He will reward or punish us according to our deserts is necessary to qudify a man
[sq] to teke an oath. The inference may (only may) be made that a child must have
aufficient cognition, before unsworn evidence can be teken, to undersand the court's
explandion.

The effect of the digtinction between sworn and unsworn evidence is important. The
court cannot alow, as a matter of law, a fact finder to accept the unsworn evidence of a
child without corroboration. Where a child gives sworn evidence a jury should, as a matter
of proper procedure, be warned that there is a risk in acting on the uncorroborated, but
otherwise reliable, evidence of young children. Of course, if afact finder is convinced that a
child is telling the truth, then the uncorroborated sworn evidence will properly found a
conviction.

It seems that an gpped againgt conviction where the judge did not warn the jury may
only be successful if the appellant can show that a miscarriage of judtice had, or might have,
ensued as aresult of the fallureto warn (Kelleher v. R[1919] 27 CLR 13). The Stuation
is, however, far from clear. It would appear that most judges ensure that the warning is
given.

Discussion

The Audrdian Law Reform Commisson suggested that the oath test is unsatisfactory
because it 'does not appear to meet directly the real issues of psychologica competency’
(Val. 1, p.129).

It does seem that the present ACT approach only requires a court to inquire into a
child's understanding of the obligation to give truthful evidence without it being required to
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inquire into the child's cognitive and recollective abilities as wel. It appears strongly
arguable that once a child, of any age, is able to satisfactorily discern experiences and to
respond rationaly to questions as to those experiences, and once a court is satisfied that the
child undergtands the duty of spesking the truth, there should be no difficulty in dlowing a
fact finder to rely on that evidence, if satisfied of its truth, without it being corroborated.
One proviso, discussed below under ‘Corroboration’ should be added. The liberation from
corroboration isamixed blessng.

Of course, even this measure does not fully bridge the chasm between the child who,
outside court can offer only a spasmodic and inconsistent account of experiences and the
foreign discipline of the examination of witnesses. At its Sarkest, the accommodation
syndrome of which Dr Roland Summit (1983) writes may be beyond aforma enquiry into
an dleged offence.

Corroboration

In the ACT prior to 1985 judges were required to warn juries of the dangers of accepting
the uncorroborated evidence of adult and child complainants in sexua abuse trids. The
Evidence (Amendment) Ordinance (No. 2) 1985 abolished the rule with respect to adults
and retained it for children (s. 76F(3)).

Discussion

It is trite to date that of dl offences, child sexud abuse is the least likely to offer
corroboration. It isthe silent crime.

The ACT amendments (see also s. 405C(2) Crimes Act 1900 NSW) would appear
progressive a firg blush insofar as they bring alegations of sexud offences into line with any
dlegaion of a criminad offence. Recent ACT experience, purely anecdota, suggests
however that greater emphasis is now placed by defence counsdl on attacking the credit of
the complainant where they are the only witness going to the gravamen of the offence.

(It must be observed that following the amendments, prosecutors relying on this 'sngle
strand' are now pursuing alegations which they might previoudy have not. In S0 doing they
properly acknowledge that their discretion to prosecute should not replace the jury's role of
weighing a complainant's evidence.)

Particularly where children are to provide the single strand of evidence, the result of this
closer cross-examination provides a strong argument for the retention of the ‘corroboration
rule where children give evidence. At the leadt, caution should be manifested when
conddering its abalition.

Complaints out of Court

Again prior to the 1985 ACT amendments a complainant in a sexuad abuse trid could give
evidence of ther early complaint to show credit worthiness in the rest of their evidence.

Section 78C Evidence Ordinance now disalows evidence of recent complaint.

Other complaints amost dways fdl foul of the hearsay rule or the prohibition againgt
the acceptance in evidence of prior consgtent statements.  This prohibition provides that
evidence of such statements should as a matter of policy be disdlowed on any number of
grounds including their superfluity (Fox v. General Medical Council [1960] 3 All ER 225
a 230), their potentia to confirm evidence by force of accumulation (Gillie v. Posho Ltd
[1939] All ER 196), and less persuasively perhaps, their amenability to manufacture (Jones
v. South Eastern and Chatham Rail Co.'s Managing Committee [1918] 87 LJKB 775).
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Discussion

The common law hdd in high esteem the mativation of a complainant to raise the darm.
Given the child's propendity to complain, if a dl, to a confidant in terms demanding
substantid courage, it seems unfortunate that the child should not be dlowed in the ACT to
bolster their credit by pointing to a recent complaint.

The process ensuing from the first complaint (whether recent or not) raises the vexed
question of minimising the number of hands through which the complaint passes. Given that
in many instances the complaint will be disdlowed as evidence under present provisions, it
does the child's credit even more serious harm if they have been requested to tell and repesat
an account to friend, teacher, counsdlor, doctor, and so on until finaly someone with
forendc training takes a forma statement. All the good-willed recipients add colour to the
child'sfind account, usudly unwittingly. In the extreme and highly publicised cases, the child
verbalises language and suggestions not their own. As so many professonas working in this
area note, the dilemma lies in the desrability in therapy to leed answers from a child,
particularly ayoung child.

Accordingly, the strength of a child witness evidence will be inversely proportiond to
the amount of intervention prior to the forensic interview, and the question of diverson from
court proceedings is again squarely to be addressed.

Cross-Examination

Mogt juridictions have legidative provisons limiting cross-examination. In the ACT, ss. 58
and 59 Evidence Ordinance prohibit the cross-examiner from asking questions which go to
a witness charecter but which are insufficiently reevant, and from asking indecent,
scandalous and purely insulting, annoying or needlesdy offensive questions.

Courts have the power to control proceedings before them so that the issues may be
fairly tried (Halsbury, 4th edn, vol. 37, p. 387).

In 1935, Viscount Sankey, LC stting in the House of Lords observed:

It is right to make due allowance for the irritation caused by the strain and stress
of a long and complicated case, but a protracted and irrelevant cross-
examination not only adds to the cost of litigation, but is a waste of public time.
Such a cross-examination becomes indefensible when it is conducted, as it was
in this case, without restraint and without the courtesy and consideration which
a witness is entitled to expect in a Court of Law (Mechanical and General
Inventions Co. and Lehwess v. Austin and the Austin Motor Co [1935] AC 346).

In NSW, Hope JA appears to have followed this approach in  Albrighton v. Royal
Prince Alfred Hospital (1980) 2 NSWLR 542.

Discussion

It gppears that the courts may have failed to flex muscles in limiting those cross-examinations
which needlesdy bully awitness.

There is, of course, little incentive for defence counsel, before a jury to ‘tear gpart’ a
child complainant where the probability exigts that the jury will sympathise with the child.
That limitation does not exist a committal proceedings where the effect of a bruisng cross-
examination may be to leave achild fearful of going through a second ordedl.

Thought should be given to the NSW innovation of not requiring a child complainant to
give evidence at committal proceedings unless the defendant can show good reasons for it.
The child's slatement to police, if any, would be presented to the committing magistrate as
evidence for the prosecution (Justices (Paper Committal) Amendment Act 1987).
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It is arguable that the ACT legidative provisons mentioned above offer protection to a
child witness if gpplied sengtively. However, to put the matter beyond issue, it would
require only a minor amendment to the provisions to have the court take into account when
considering whether a question is objectionable, the age and competence of the witness.

Conclusion - Strengths and Weaknesses of the Court Process

Jugt as it is trite to date that child abuse is a matter requiring substantiad community
educetion, it is worthwhile stressing that the courts and their players are expected to observe
and implement their communities expectations in the manner in which they operate.

There has been an unfortunate underlying theme in much of the literature that courts are
dienated from their communities. While as in so many generd propositions there may be
some truth in the statement, sight should not be logt of the influx of community vaues brought
by many of the players. Jury members are the most obvious, but the bench and lawyers are
becoming increasingly sendtised to the problems discussed a conferences such as these.
That latter processis arguably of far grester import than many of the legidative amendments
discussed in the various reevant reports and inquiries.

One ironic example lies in the de facto abalition of the doli incapax presumption;
unless there was evidence to the contrary that a child aove the age of crimind
respongbility, but below the age of fourteen, could not be guilty of an offence because of a
lack of knowledge of wrong. No legidative amendment has abolished the presumption. In
theory it is still open to a child to rely on the presumption. However, courts gppear to have
little difficulty today in finding evidence cgpable of showing that the child knew that what
they were doing was wrong. Courts have mentioned universal education and a generd rise
in sophigtication as factors in their rebutting the presumption.

Consequently there is little merit in reacting to a perceived ignorance (which may not in
fact exist) ether by begging the question of an accused's guilt or by disdlowing a child's
evidence, the strength of which comes from answering cross-examination. It is al too
tempting to enghrine in legidation the interests of the child witness in proceedings not
concentrating on protective intervention above dl ese. That gpproach may place too high
an expectation on the child.

Most children can accept (as do most human beings) that their ability to recollect is of
varying quality, that they look to others for acceptance of what they say and for confirmation
of it, and that they may experience sdlf-doubt. They just do not use the big words.
Experience suggests, watching the gamut of emotions of children going through combined
care proceedings and giving evidence in crimind proceedings - that a child is adle to
comprehend the digtinction between the two proceedings and the need for the digtinction.
With proper advice and help a child can appreciate how each operate. It would do the
child no favour at al to o tip the baance that their self-doubt be extinguished, and that their
passages of poor recollection and a perceived fase acceptance of what they say by the
community were legitimised in their mind.

Endnote
1. See the interesting discussion in Discussion Paper No. 12, 'Sexual Offences Against Children
(March 1955), Law Reform Commission of Victoria, p. 56.
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A ny lawyer who is asked to act for a child victim very quickly discovers that their
client is a a disadvantage in the crimina justice process. The experience can

chdlenge al the assumptions held with respect to the common law system.
Lawyers trained in this sysem redise that from a child victim's perspective the Stuation
appears unsatisfactory and problematic. It is necessary to search therefore for some
answers that could lead to legd intervention to protect the interests of a child victim.

Firdly, the principles that have guided lawyers in the crimina justice system for severd
hundred years should be mentioned. One of the greatest traditions of this system is that
every accused person is presumed to be innocent until proven guilty in a properly congtituted
court of law. Also, any crime a person is accused of must be proved beyond reasonable
doubt before any conviction can be made. Indeed, an essentid prerequisite of a democracy
is that dl accused persons should have a fair trid. The common law rules of evidence
clearly embody these principles. Lawyers have, by ther very traning in this system,
developed a strong resistance to any perceived erosion or compromise of these basic
vaues. It haslong been accepted that these fundamenta rules should be paramount and no-
one can doulbt the vdidity of this point of view.

However, having stated the above, there are instances when these rules have been
modified by statute, S0 precedents have been established for careful re-examination of other
Stuations that may warrant a fresh gpproach - such as the problems faced by child victims.

There are other principles in the law that have been, unquestioningly, held in good faith
over the years but have now been reviewed as public atitudes have changed. It was not
long ago in Victoria that married women, lunatics and children, were considered as classes
of persons who were not competent to act for themsdves. The first two categories of
persons have achieved remarkable progress in the recognition of their rights in the law, but
there are Hill difficulties with society’s attitudes to child victims.  Society has faled to
recognise or acknowledge that children are in need of specid protection in the crimind
justice process.

Lawyers need to ask if common law principles are incompatible with protecting the
interests of child victimsin the crimind judtice system. Initid cases seem to indicate thet it is
possible to remedy some of the disadvantages faced by child victims without compromising
the above common law principles. The chdlenge then facing any child victim's lawyer is to
develop ways of protecting their client without failing in their duty to accused persons.
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L egal Representation of Child Victims

In Victoria, which has inherited a modified verson of the English common law, the same
difficulties are faced as by American dates when confronting the problem of legd
representation of child victims in the criminad judtice process.  The role of lawyers in the
crimind justice process has been limited to that of guardians of liberty of accused persons.
Indeed, Sir Harry Gibbs said recently:

It is obvious enough that the fundamental aim of the criminal justice system isto
keep down crime. But public order and the suppression of crime, may
sometimes be secured only by too great a sacrifice of the freedom and a
democracy must seek to maintain a proper balance between order and liberty
(Gibbs, speaking in Canberra, February 1987).

This reflects the current sate of play in Audralia The sate, largely the police and the
prosecutors, protects society (and by implication the victim) and lawyers assst the accused
persons in the preservation of their liberty. However, there is a description of the function of
the crimina law that would goped much more to lavyersinterested in assgting child victims.
In 1957 in England, the Wolfenden Law Report defined the function of the crimind law as
being

to preserve public order and decency, to protect the citizen from what is
offensive or injurious, and to provide sufficient safeguards against exploitation
and corruption of others, particularly those who are specially vulnerable because
they are young, weak in body or mind, inexperienced, or in state of special
physical, officia or economic dependence (Wolfenden 1957, pp 9-10).

It does not take long to redise that the crimind justice process fdls short of the ideds
expressed in the above definition when the current Victorian law  with respect to child
victims is examined.

The Family Court of Audrdia and the Children's Court of Victoria (as wdl as
provisons under welfare and family law) do afford some safeguards to abused children who
appear before them. In fact, there is a procedure for separate lega representation of
children in the Family Court when the court determines and orders that it is 'in the interests
of the child' to be separately legaly represented. Cases of abuse surface in this jurisdiction
in relaion to such questions as access and the Legd Aid Commission of Victoria funds a
lawvyer for the child in these circumgtances.  Although the objectives of these courts are
different to those of the crimind justice process, they dl seek to protect the rights and
interests of children in Stuations where there are other competing rights to be considered
before the court. Additionaly, courts have latdly used their inherent powers to protect the
interests of children againg that of competing care givers (Re: Baby 'X' Supreme Court of
Victoria, 3 July 1986).

In disturbing contrast, the crimind justice process in Victoria does not protect children
with specid rules when they are compdlled to be witnessesin atrid. Often the children are
victims, with the accused person being charged with committing a sexud or physicd assault
on them. In the prosecution of such cases, the background againg which a child victim's
lawyer has to operate is discouraging. There is no mandatory reporting of child abuse nor
any sgnificant intervention in the crimina justice process to protect child victims, as exidsin
severd dates in America. There are no Guardian ad litem programs or proposas for
them as yet in the crimind justice process in any Audrdian Sate. However, the victims
rights movements have made severd atempts to protect and assst child victims, but these
take the form of 'support’ from professonas who cannot function in the crimind judtice
process.
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The result isa Stuaion whereit isimpossible to prosecute successfully accused persons
where very young child victims are involved, and such crimes then continue by and large,
without redress in the crimina justice process. Y et, lawyers dill do not seethis Stuation asa
miscarriage of judtice.

The Overseas Alter natives

As the Audrdian approach has been limited by tradition, one can look at other courts and
other countries that have a shared tradition of the common law to see how they have
developed methods to overcome the problem. In Madaysia, America and Audrdia, the
needs of victims have been addressed in different ways, but there are some smilarities.

The watching brief

The watching brief is a method of representing clients who are not grictly parties to the
proceedings. It was developed early in England in the Coronia Courts as a device to put
forward and protect the rights of persons who had an interest in the proceedings and its
outcome. It was used by counsd retained for potential defendants, the estate of deceased
persons, and other witnesses or victims who had a stake in the findings of the Coroner's
Court. It has been described thus. "any person who, in the opinion of the coroners is a
properly interested person is entitled to examine any witness at inquest either in person or
through his counsd' (Halsbury's Laws of England, vol. 3, p. 621). It is arguable that child
victims have an interest in the prosecution of an accused person and this has been ably
argued elsewhere (Hardim 1986).

Interestingly, the watching brief has not been confined to Coroner's Courts. It has been
used in crimind trids, in civil litigation and before adminidrative tribunds in Audrdia and
esawhere. It is stated in Halsbury's Laws of England that ‘counse may accept a watching
or noting brief, but if thisis on behaf of a person who is not a party on the record or who is
not alowed to take part in the proceedings, he ought not to take part whatsoever in then.

In 1835 an English judge said to a barrister who 'had a brief in the cause, 'l am aware
that there are many precedents to bear out the learned counsd in consenting to stand in his
present position’, but the judge continued to exercise his discretion and refuse the barrister
the right to participate in the hearing (Moscatti v. Lawson [1835] Mood and R at 454). It
is submitted that this authority of the court is an effective safeguard to the rights of the
accused person.  Thus, participation by the use of a watching brief in the proceedings is not
aright but is at the discretion of the court. The lawyer holding the watching brief is free to
act for the child victim before and after the trid. This is a vauable role that can be
undertaken by any lawyer as the due process of prosecution begins long before the hearing.
The child victim's lawyer is in a podtion to coordinate the whole system to protect the
interests of the child victim client. The following are some of the duties that have been
undertaken by a child victim's lawyer upon ingructions from an adult in charge of the child
vidtim:
interview the adult in charge of the child and discuss the options available;
put the child victim in touch with hedth and welfare agencies;
make alegd ad goplication;
obtain/tender reports from a psychol ogist/counsdllors/doctors regarding:

the effect of proceedings on the child; the child's development and whether the
child is able to understand the nature of an oath or duty to tel the truth; and a
victim-effect report;

m advise on gppropriate action in the interests of the child and of the immediate
steps to be taken to protect the child - for example welfare proceedings;

m prevent repetitive medica examinaions or questioning that would distress the
child;

m obtain agtatement and if possble alist of charges againgt the accused person;

m investigate matters not covered by police;
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m negotiate with policeto lay charges againgt the accused persons,

m assess the appropriateness of charges againgt the accused person and decide
whether other charges need to be laid;

= maintain contact with police to tender any new evidence;

m review evidence with respect to matters which may be dameging to the child;

m negotiate on the excluson of matters damaging to the child with police or
defendant's lawyer;

m giveinput into any charge bargaining;

m contact police with respect to input on bail/conditions of release/custody;

monitor the welfare of the child prior to the tria and advise of any further action

that needs to be taken to protect the child victim;

make pre-trid gpplications on behdf of the child victim;

ensure police are advised on any breaches of bail/conditions;

advise the adult in charge of procedures in court;

attend to pre-court formalities for the child victim;

tender the victim-effect report to the prosecution;

have input into early release options;

ensure protection of the child victim upon release of the offender from geol;

coordinate civil and crimina proceedings.

In Maaysa, the strategy of awatching brief was used when a victim suffered an assault
from a politician. The watching brief there took the form of a ‘talking brief' as the victim's
lawyer was dlowed to participate in the proceedings and the victim's lawyer worked very
closely with the police on a watching brief (R v. Seow Hun Khim [1985] Penang
Magigtrates Court, Malaysia).

In Austraia, the watching brief has been used in two ways - to negotiate with the police
to lay charges, and to protect the interests of child victims when they were prosecution
witnessesin atrid. In both casesthe Legd Aid Commission of Victoria asssted in funding,
which represented a breakthrough, as such funding had never been granted previoudy.
However, snce those cases, there appears to be resstance to assigting child victims in this
manner and in a time of scarce resources, there appears to be a policy to fund accused
persons more readily than child victims. The Law Indtitute of Victoria, through its Child
Wedfare Committee, is seeking to redress this Stuation now that a precedent appears to
have been established. A child victim's lawyer is on that Committee to promote the idea of
awatching brief.

In the case where the Legd Aid Commission of Victoria (Re: Baby 'X', Supreme Court
of Victoria, 3 July 1986) funded a child victim's lawyer, most of the above duties were
performed on behaf of the client. The child victim's lawyer sat a the bar table and his
presence was not objected to by the prosecution or the defence. The court has not seen
this as a potentia thresat to the accused person's right to a fair trid State v. Walsh 1985
A2d 1256 New Hampshire Supreme Court).

Agan in the case (Re: Baby 'X' Supreme Court of Victoria, 3 July 1986), an
application was made in pre-trial proceedings and the child victim's lawyer was able to
obtain the gpproval of the court, the defence and the prosecution to adopting an approach
that was the least traumatic for the children involved. A good rapport with the prosecutors
was of great assstance. Early cooperation and input into the crimind justice process can
result in amore efficient, well-run case for the child victim, and reduce the need for their
participation in the actud trid.

Separate and independent representation has proved its worth in other ways as well.
Given the finite resources of the police and the prosecution, there is often no ongoing
relationship between the prosecutors, the investigators and the child victim.  As a result,
information that would assst the prosecution may not be communicated to them. In one
case recently, an investigatory role was played by the victim's lawyer and details of an
aleged voluntary confession was passed on to the prosecution. In another case, the police
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were unaware that the suspect had a gun which the child victim's family beieved could be
used againg the victim. Information that the licence for the gun could have expired, gave the
police materid that they could act on before trid to protect the child victim from a potentiadly
tragic Stuation.

It sometimes happens that an accused person or their family may seek to intimidate the
victim or their family. In such Stuations, the child victim's lawyer can address the Stuation
by ether informing the police or taking other appropriate action. Civil remedies can adso be
used.

In dl of these cases, a rdationship is established between lawvyer and client which
without this reationship may have prevented the client communicating metters of importance.

In many intangible ways, the child victim's lawyer is made to redise thet they are helping
their client. One child said in wonder in the courthouse before the trid "All these people
believe me* This unquantifiable support may have given the child victim more confidence to
deliver their evidence - and in that case a conviction was obtained. In one case recently, a
psychologist indicated that children fed ‘empowered’ with such assstance and begin not to
see themselves as only helpless participantsin a system.

There will be other ways in which lawyers acting for child victims can assigt their dients,
depending on the client's needs. For ingstance, appropriate Family Law injunctions can be
used to remove an accused person from the victim's family rather than removing the child
victim through welfare law and the Children's Court. Holding a watching brief for a child
victim and attending court at sentencing can result in an acquidtion of knowledge of the
accused person that was previoudy not available. For instance, information can be obtained
about the accused person's psychiatric condition, which would have been materia for aplea
of mitigation and would have been communicated to the court a sentencing. This same
information could be a basis for restricted access or contact with the child victim once the
accused person is released from custody.

In Victoria, aclam can be made to the Crimes Compensation Tribuna for damages for
pain and suffering. 1t is also proposed to develop common law torts to seek compensation
for child victims. Child victims are d 0 put in touch with hedth and welfare professonas for
appropriate emergency and ongoing assstance.

The bulk of the duties undertaken by a child victim's lawyer using a watching brief can
aso be undertaken by a Guardian ad litem for the child victim. As can be seen o far,
none of the duties undertaken pose a red threat to the rights of the accused person.
However, duties in court during the trid could prove more problematic. Neverthdess, in
using a watching brief, the court retains the discretion to refuse to dlow the child victim's
lawyer to participate in the proceedings. Arguably then, given the court's discretionary
powers, the accused person's rights are safeguarded. In one case where legd assistance
was granted to the child victim for their own representative, the child victim's lavyer was
unable to address the court on a point of law. Despite this, a conviction was obtained. It is
clear that the chances of conviction may increase with the presence of achild victim's lawyer
but this, it is submitted, in itself does not jeopardise the accused person's rights to a fair tria
(State v. Walsh 1985 A2d 1256 New Hampshire Supreme Court). Rather it can be
argued that the services of a child victim's lawyer lends support to a child victim and thereby
helps in the prevention of an injustice, when accused persons are protected by the crimina
justice process to the detriment of achild victim.

A detailed examination of the disadvantages faced by child victims revedls a crucid role
for any lawyer. Thisroleisto develop the proper use of professonas outside the legd field
to baance the interests of child victims and the community againgt the rights of accused
persons. Psychologists have developed tests to assess the ability of children to verbalise
and thus to give evidence on ocath. This ability plays a vitd role in the crimind judtice
process in Victoria. If a child victim cannot understand the nature of an oath, that child
cannot give any sworn evidence, which means that there can be no conviction without
corroboration. Thus in such situations the child victim will not even be adle to participate in
the crimind judtice process. Corroboretion is typicaly absent in many such cases and this
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rule, whilst quite properly safeguarding the right of an accused person, does not safeguard
the rights of achild victim.

Whilgt there are difficulties in the use of expert opinion, the crimina justice process must
be open to intervention by professonds who are specidly trained to assess verbd
communications of children. Ther professona evidence need not be unchalenged, but
arguably should be received to prevent an injustice occurring in a Situation where the system
clearly needs assstance in ascertaining properly presented evidence. Expert opinion has
long been accepted in common law systems. Judge Saunders, in England in 1554, said

If matters arise in our law which concern other sciences or faculties, we
commonly apply for the aid of that science or faculty which it concerns. Thisis
a commendable thing in our law. For it thereby appears that we do not dismiss
all other sciences but out own, but we approve of them and encourage them as
things worthy of commendation (Buckley v. Rice-Thomas [1554] 1 Plows 118
at 124).

Given that this philosophy underlies our system, the child victim's lawvyer should seek
out and coordinate dl the expert opinion avalable - from doctors, psychologists and
counsdlors. In Victoria, the use of a psychologist's report on the question of the child's
ability to understand the oath is being developed. At present this fact is ascertained by the
court on a voir dire, and not by professonas trained to discover this fact. This is an
unsatisfactory Stuation as the court has to decide on this difficult issue without assstance. It
is a gtuation that need not continue as there are common law precedents where the court
has sought assistance on this very métter.

Conclusion

Earlier, reference was made to three common law principles that had shaped the crimind
justice process. Exposure to other disciplines have indicated that there is perhaps a need to
examine more closdy some of the premises upon which these principles are based. It is
submitted that the crimind justice process has assumed that any contest in their courts is
between two equas. Rules in the crimina justice process have been framed for adult
offenders and victims who come before a court for a trid, but no specid rules have been
developed for contestants who are not 'equd’ to the offender. The concept of 'equdity
before the law' is a principle that we have readily accepted, but usudly only with reference
to accused persons and not child victims. The crimina justice process incorporates rules to
protect accused persons who are deemed not ‘competent’. These same persons, however,
are clearly at adisadvantage in the crimind justice process when they are victims.

In avil litigation children act through a Guardian ad litem, yet no-one acts for them
when they are in the much more vulnerable postion as victim in the crimind justice process.
To expect the same standards and burdens of proof from children and adults is somewhat
illogicd and unredidtic. There cannot be afair trid for a child victim in such circumsances.
Does the crimind justice process recognise that child victims are not 'equd’ to adults before
the law? In Victoria, we continue to believe that child victims interests are adequately
addressed by the mere fact of prosecution and by bringing the accused person to justice.
By this process accused persons continue to remain in a Stuation where they can avoid the
community's disgpprova and can continue to function in that society like any other law-
abiding citizen without confronting their repongbility for such offences.

An dternative gpproach to this problem is to re-examine once again basic common
law principles which gppear to reflect current public policy and gppear to have ther origins
in the rules known as 'presumptions. Such presumptions are more or less a reflection of our
attitudes and perceptions, rather than sacrosanct and inviolable principles of law. Indeed it
has been stated that 'the classfication of many presumptions is uncertain. In some cases the
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same rule has, at different periods in history, been treated as a presumption of fact, a
rebuttable presumption of law, an irrebuttable presumption, or a rule of substantive law'
(Hasbury, val. 17, p. 83).

InVictoria, there is an irrebuttable presumption of law that children under the age of 10
are incapable of committing a crime (Crimes Act 1958 (Vic.)). Thisisa presumption based
on public policy asthis age varies from date to gate in Audrdia What this meansin effect
is that children are deemed to be innocent and no facts are admissible to show that this
cannot be so. Does this presumption sit comfortably beside the presumption that children
are not competent to act for themsdves? It appears that in the crimina justice process the
presumption of innocence of an accused person takes precedence over other presumptions
about the innocence and vulnerability of children. There is some conflict here. It has been
suggested that where there is conflict of presumptions, we should examine the socid policy
behind the presumptions, to enable the policy which seems more vitd to prevail (Professor
Morgan, Harvard Law Review, vol. 44, p. 906).

If this criterion is used to examine dl rules, principles or presumptions in the crimind
justice process then such debate may result in a change of public policy. Perhaps a
regppraisal of the arguments that have been accepted for so long is necessary if we are to
increase the legd professon's awareness and sengtivity to the problems faced by child
victims. If the watching brief is used in every case where child victims are involved, their
lawyers will inevitably continue to chalenge a system that automaticaly disadvantages their
clients.

A modification of some of the common law rules without compromising the accused
person's rights may be warranted. An examination of the postion of both the child victim
and the accused person is necessary rather than traditiondly confining the debate to just the
rights of one party in the crimind justice process.

Ultimately, it must be acknowledged that the strength of the common law lies in its
ability to change and adapt to the community's needs. The use of a watching brief to assst
child victims can be a very useful tool to promote and protect child victims now, without the
need for law reform or a court order.

The lawyer's role in this process of law reform is crucid. A French lawyer and writer,
Denis Langlois, who is said to be one of today's most outstanding fighters againgt injustice,
dated in an interview (The Guardian, 31 August 1986) that:

| feel the lawyer's role is clearly evolving. For along time he was someone who
defended an accused person, or accused a person, before a judge. Today, he
has become more of a helper, a support for someone who feels somewhat
crushed, someone completely intimidated by the legal apparatus, someone who
cannot understand anything simply because he is not expected to understand
anything. Thisis more than ssimply defending a client.

Thisis the kind of chalenge that faces lawyers acting for child victims today. The road
ahead for the fidld of pioneering endeavour will be marked with controversy and obstacles,
aswe will have to confront the crimina justice process with the needs of child victims. Thelr
needs are immediate and subgtantia. The watching brief has been devised to offer them
some assistance now - without waiting for law reform.

Imaginative use of discretionary powers vested by gtatutes or the common law in the
courts, continues to be used to extend the frontiers in the crimind justice process, to assst
child victims. It is hoped that lawyers will be able to overcome their conditioning, which has
quite properly made them zedlous in protecting the rights of the accused, and rise up to the
chalenge posed by the plight of the child victim.
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I tismy strongly held opinion that the only times a child would choose to be witness
inacourt are asfollows:

m when it is a rdativdy draghtforward matter, the child has no emotiond
involvement, and they get paid witness fees,

= when the child is extremely angry about the offence committed againg  them,
understands fully the difficulties and trauma associated with the court process, but
iswilling to undergo al that because of a strong desire to see the offender
punished; and

= When the child wishes to have an input into the processleadingupto a
decison which directly affectsther life.

Apart from these Stuations, the court process often congtitutes a severe form of child abuse,
particularly when the child has been the victim of a sexud offence.

This concern about the child victim'srole in criminal prosecutionsis not new. 1n 1925 a
United Kingdom Departmental Committee on Sexud Offences againgt Y oung Persons
reported:

A large number of witnesses desire to spare the child the prolonged strain involved in waiting
for thetrial. A committal for trial necessitates the child having to relate the facts over and
over again to different people, and on at least four different occasions. Itinvolves more
formality in the proceedings of the court of trial and the likelihood of a more trying cross-
examination than was undergone at Petty Sessions. And, lastly, the details have to be kept in
mind during awaiting period which may be as long as 5 months, the child being thus obliged
to remember what, in its own best interests, it should be allowed to forget.

In spite of comments such as these, little has been done to dleviate the position of
the child victim in the crimind justice syslem. The desirahility of having an dleged offender
prosecuted is often outweighed by the resulting emotiond trauma suffered by the child
vicim.

That being said, what do child victims say would have asssted them when they were
required to give evidence in court?

* The author is a solicitor who has worked for years in alega and welfare agency for young people under the age of 17 years.
This agency is cad led the Y outh Advocacy Centre and it is situated in Brisbane. One of its objectives is to assist young people to take
more control over their lives and to make informed decisions as to the various options they may have in any particular situation.
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m Children are normally terrified by the formdity of court and the unexpected
number of adults present whom they perceive asintimidating. Children are
further traumatised by the physical presence of the accused.

It is suggested, therefore, that there be a capacity for the magitrate or judge to
order that a child's evidence be given in aroom other than the forma
courtroom, in the presence of the magigtrate or judge, the lawyersand a
supportive adult of the child's choice. The accused, the jury, and any other
relevant persons could observe proceedings on closed-circuit televison. This
would not prgjudice the accused if proper provision is made for them to
ingruct their counsd.

= Children do not understand the language used by the adultsin the court. The
confusion this causes, and the latitude allowed to defence counsd in the areas
covered in cross-examination, (for example in one case a child was questioned
about alie he told ateacher five years previoudy when he was in Grade 2)
meakes the children fed they are the ones on trid rather than the accused. The
feding isthat dl the people in court are there to protect the accused.

Features of the adversary system such as cross-examination bear particularly
harshly on children who are used to deferring to adults. The prosecution intent
on gaining a conviction may not always be attuned to the peculiar
disadvantages of achild in thisrespect. It istherefore suggested that there are
times at which a child may need a separate lega representative, who is not
engrossed in either securing a conviction or an acquitta, to advocate for their
needs, to ensure that the child understands what is being said, to intervene
during a cross-examinaion which is causing increased digtress for the child and
inhibiting dear testimony. This lessens the possibility that the child will be used
asapawn in the pursuit of a successful outcome for either the defence or
prosecution.

The child'slegal representative must be able to talk to the child and not down
to the child. The child must respect, believe and trust their lega representetive,
who could dso play avery important role in helping the child to prepare for
their court appearance.

m |n cases where the accused is acquitted because of a paucity of corroborative
evidence, the child isleft with the belief that dl those people in the court
consder that they arealiar.

There are some specific statutory requirements for corroborative evidence but,
in practice, corroboration is required before afinding of guilty on any charge
relating to a sexud offence. This gppearsto reflect a bdief that women and
children are inherently unrdiable and that it is unsafe to accept their evidence
without some objective facts to support whet they are saying. It issurely the
truth in any given situation which is the concern of the court, and truth can
surely be assessed without the current rigid requirement for corroborative
evidence.

It is suggested that either the requirement for corroborative evidence be
abolished, or that no prosecution be commenced unlessthereis clear and
unequivoca corroboration of the child's dlegations.
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Resolutions
The Group's response to the aforementioned proposasis as follows.

Proposal 1. Children are normally terrified by the formality of court and the
unexpected number of adults present whom they perceive asintimidating. Children
arefurther traumatised by the physical presence of the accused.

Group's response

It was accepted that for the child witness the experience in the courtroom would often be
quite traumatic. Some of the group noted thet in their experience the juvenile witness or the
adult might also be smilarly traumatised.

Some had reservations about the key recommendation that there might be a physica
separdion of the accused and the jury at the time when a child gives evidence. The
comment was made that the jury would see the television screen presentation of the child's
evidence as flat and dull when compared to the evidence presented in the courtroom in the
usud way. It was noted that from their nightly experience of weatching television people
expect to see colour, sound and drama, and that in comparison the presentation of evidence
viathis medium will seem dull. Of course, the experience of jurisdictions which use this
medium might belie these concerns.

It was, however, pointed out that a defence counsel would be likely to put it to ajury that
the evidence taken in another room and presented to them via the television had a second
rate quality which made it less rdigble than the evidence presented to them directly.
Therewas aview in the group that it might be better to examine other ways of deding with
the problem of trauma. Preparation of the child for the experience was seen asamgjor
antidote.

One participant noted that some United States commentators had suggested that there might
be child-sized courtrooms - with child-sized furniture and surroundings familiar to children.
It was fdlt that the adults would not be able to cope with such aradical change, but that at
least in the pre-trid period thisidea might find room for implementation.

Proposal 2: Children do not under stand the language used by the adultsin the
court. Theconfusion this causes, and the latitude allowed to defence counsd in the
areas covered in cross-examination, make the children feel they arethe oneson
trial rather than the accused. Thefedingisthat all the peoplein court arethereto
protect the accused.

Group's response

The proposal for separate legal representation for the child was accepted as a good idea.

It was dso said that to the extent that the problem in the courtroom lay in defence counsd
attacks on credibility of the child in various ways, part of the answer lay in magidrates
rethinking the ‘logic' of the attacks. That is, for example, that a better understanding of
human behaviour (such as the ability to recall precise detail) might lead to are-evauation of
the lawyers notion that awitness confusion or inability to recdl is necessarily damaging to
their credit.

A mgjor consequence with the proposa for separate legal representation for the child would
be the need to re-think the role of the prosecutor. One participant said that in one case
where to his knowledge there was a solicitor briefed to watch after the interests of the child,
the barrister for the Crown refused to accept advice from the solicitor. It was pointed out
that the barrister may have taken the view that the only binding ingtructions came from the
Crown Law office (or whatever). One consegquence might be the need for representation of
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the child at the bar table, and if thisis to occur, the usua course of the tria would need to be
reconsidered.

Proposal 3: In caseswherethe accused is acquitted because of a paucity of
corroborative evidence, the child isleft with the belief that all those peoplein the
court consider that they arealiar.

Group's response

The way the problem is stated points to the need for follow-up' of the impact of the whole
proceedings on the child, and it was put that this was so whether or not the accused was
convicted.

So far as corroboration was concerned, it was pointed out that in many jurisdictions the
common law requirements had been qudified or removed, but that many judicia officers
neverthelessingructed juries to look for corroborative evidence. Some in the group
proposed a ban on any such comments; others pointed out the difficulty of preventing
defence counsdl or judges from, in one way or another, drawing attention to the absence of
other evidence to implicate the accused.
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I t is frequently argued that the process and rules of the crimind justice system make
it very difficult for many children, paticulaly young ones, to give effective

testimony. The assessment that a child may be too intimidated by the trid process

to tedtify, influences decisions by police and prasecutors about discontinuing the investigation
and prosecution of individua cases. Instances where a child has been unable to begin or
continue to give evidence in atrid are common. Some people argue that the experiences of
the legal processes may even serioudy harm some children psychologically (Warner 1987).

These consderations have led to a variety of changes in practices and procedures in
many jurisdictions designed to make it easier for children to give evidence. Some measures
am to improve a child's ability to ded with the existing environment for example acquainting
child witnesses before atria with how a court looks and how atrid is conducted.

Some measures am to change the traditiona conduct of atria to reduce or diminate a
child's participation for example by admission of previoudy recorded evidence.

Some measures aim to change the physical and/or procedura environment of the court,
and/or the child's direct participation in the courtroom.

This paper consders a number of changes which fdl into the last of these categories.
The content is taken from the Law Reform Commisson of Victorias recent discusson
paper, Sexual Offences Against Children.

M odification of Courtrooms

Various measures have been adopted or proposed to modify courtrooms, and the
gppearance and location of the parties, in order to make the setting less intimidating for child
witnesses. These include:

m judicid and other legd personnd dispensing with traditional garb such as wigs
and robes:. this was proposed a decade ago by the Royal Commission on Human
Reationships (1977) and adopted in a recent English case for the fird time in a
crimind trid in that country (The Times, 21 October 1987);

m courts using furniture of gppropriate Sze for children: this was recommended by
the New South Wales Sexua Assault Task Force (1985);
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Some courtrooms are by their very design intimidating and frightening. The chairs
in the witness box and the height of the witness box itsdf dlow adults to st
comfortably in the witness box and be seen, whereas children cannot. In these
circumstances, children are often required to stand for lengthy periods whilst
giving evidence. Furniture should be used which will dlow children to be
accommodated;

m positioning the child and the accused so that they do not look at each other: in the
English case referred to above, the child complanants gave evidence from behind
a screen which concedled them from the accused, but not from the jury, counsdl
and the judge.

The New South Wales Government has recently introduced legidation to permit the use
of 'dternative arrangements for the giving of evidence by child victims of 'persond’ assaullt
offences. These arrangements are 'such as the Attorney-General considers appropriate to
reduce the trauma for, or intimidation of, the child when giving evidenceé (Schedule 3,
S405E Crimes [Persond and Family Violence] Amendment Bill 1987). The provison
gppliesto children under 16. The types of dternative arrangements which may be prescribed
are illudtrated as 'seeting arrangements, including the level at which people are seated and
the people in the child's line of vison, and 'the premises where the proceedings are
conducted'.

The use of catan dterndive arrangements, such as screening the child from the
accused, might be regarded as reflecting on the accused's innocence or guilt. To counter this
possihility the legidation provides that the judge may, at the request of the accused inform
the jury that the use of the aternative arrangements is standard procedure required by law;
and warn the jury not to draw any inferences or give the evidence any greater or lesser
weight because of the use of the dlternative arrangements.

Excluding the public from the trial

A complainant in a sexud offence case may find it extremely embarrassing to testify when
members of the public are present. However, the obvious remedy, excluding the public,
conflicts with the basic principle that the judicia process should be conducted as openly as
possible.

In its report on procedure and evidence in sexud offence trids the Victorian Law
Reform Commission concluded that the principle of open justice is too important to impose
arule that al sexud offence cases should automaticaly be closed to the public when the
complainant gives evidence. The exduson of the public should remain a matter for the
discretion of the court. In order to bolster the preparedness of judges and magistrates to
exclude members of the public in specific cases where the complainant was being badly
affected, the Commission recommended:

m that the grounds on which a court can exclude members of the public, other than
support persons for the complainant and defendant, should be extended to
include protection of a complainant from distress or embarrassment; and

m tha the Audrdian Inditute of Judicid Adminigtration should develop educationd
programs for judicia officers on issues in sexud assault cases, including the
complanant's tesimony.

South Australian courts aready have power to exclude people in order to prevent
hardship or embarrassment to any person. The South Austrdian Task Force believed thisto
be inadequate protection for children, and recommended that courts should be closed while
a child victim gave evidence, 'to minimise the harmful effects of court proceedings on the
victim' (1986). Legidation implementing this recommendation is presently before the
Parliament (s8 Bill for an Act to amend the Evidence Act 1929).
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The New South Wales Child Sexud Assault Task Force reached a different
concluson, very smilar to that of the Victorian Commission in its procedure and evidence
report. It recommended that closing of the court should remain a matter for the court's
discretion, and that in making a determination whether to close the court, the interests of the
child who isthe dleged victim of sexua assault be taken into account (1985).

Children's evidence by closed-circuit television

A number of American states permit child victims to testify via closed-circuit televison. The
child gives evidence in a separate room, but can be seen and heard by dl in the courtroom.
The procedure has recently been adopted in New South Wales and legidation to introduce
it is before the Parliament in England.

The procedures which have been adopted by the various jurisdictions differ in certain
key respects:

m presence of the lawyers. in Texas the lawyers for both Sdes are in the room with
the child; in Cdifornia, they remain in the court.

m the age of the child: in New South Waes and Cdifornia the procedure is
available to children aged ten and under, the English Bill specifies children under
fourteen and in Florida, the procedureis for children under Sixteen.

m theavailability of the procedure: in Horida, the procedure is applicable when the
court is satisfied that there is 'substantia likelihood that the child will suffer a least
moderate emotiona or mental harm if required to testify in open court’ (Warner
1987, p. 102). In New South Wales it is to be used in dl cases of personal
assault’ on children under ten, unless the facilities are not available in the premises
being used for the proceedings.

The main advantage claimed for closed-circuit tlevison is that it dlows the child to be
examined in less intimidating surroundings than the conventional courtroomt.  In particular, it
alows the child to give evidence without directly confronting the accused person. The mgjor
objection to the procedure is that it may suggest the child has a vaid reason not to confront
the accused, and thereby indicate that the accused is guilty. Other issues raised by critics of
the use of closed-circuit televison are that a complainant is more likely to tell the truth when
compelled to face the accused, and that a jury should be able to evauate the demeanour of
the complainant when they are repesating the accusation in the immediate presence of the
accused. The Cdifornia Court of Appeds has expressed concern about the impact of
televison on ajury.

... (T)here are serious questions about the effects on the jury of using closed-
circuit television to present the testimony of an absent witness since the camera
becomes the juror's eyes, selecting and commenting on what is seen .
[T]here may be significant differences between testimony by closed-circuit
television and testimony face-to-face with the jury because of distortion and
exclusion of evidence ... For example, the lens or camera angle chosen can
make a witness look small and weak or large and strong. Lighting can alter
demeanour in a number of ways, ... Variaionsin lens or angle, may result in
failure to convey subtle nuances, including changes in witness demeanour . . .
[A]nd off-camera evidence is necessarily excluded while the focus is on another
part of the body ... Thus, such use of closed-circuit television may affect the
jurors impressions of the witness demeanour and credibility ... asoitisquite
conceivable that the credibility of a witness whose testimony is presented via
closed-circuit television may be enhanced by the phenomenon called status-



134 CHILDREN ASWITNESSES

conferral; it is recognised that the media bestows prestige and enhances the
authority of an individual by legitimizing his status ... Such considerations are
of particular importance when, as here, the demeanour and credibility of the
witness are crucial to the state's case (Hochheiser v. Superior Court 161 Cal.App.
3d at 786).

New South Wales seeks to minimise the danger that the procedure may be pregjudicia
to the accused by having the procedure apply to al cases involving children aged under 10,
and requiring the judge:

m toinform the jury that the use of those facilities is sandard procedure required by
law in dl cases of evidence given by young children on whom it is dleged that an
offence such asthat charged has been committed; and

m to warn the jury not to draw any inferences or give the evidence any greater or
lesser weight because of the use of those facilities.

Whether the New South Wales approach will have the desired effect depends in part
on whether a jury perceives that the procedure has been adopted because of the accused's
presumed guilt, or because there are other Significant congiderations which make it desirable.
The New South Wales Violence Against Women and Children Law Reform Task Force
(1987, p. 7) believed that there were:

Children may also be intimidated or disturbed by other aspects of the courtroom
environment. The size of the courtroom, the size of the witness chair, the
location of the other participants - raised bench, bar tables, public galleries, etc. -
may increase the child's feelings of discomfort and lack of stature in the
proceedings.

The Law Reform Commission of Victoria was not convinced by the objections that a
child is more likely to tell the truth when faced by the accused, or that a child complainant's
demeanour in the presence of the accused will tdl a jury whether the complaint is true or
fdse. Isachild who is unable to speak about incest in court petrified with fear because she
is lying about her father, who is gtting in the court looking at her, or because of what he did
to her? The argument about the need for confrontation has aso been strongly made in
England by critics of the proposed use of closed-circuit television, or video-link asit is dso
known. A supporter of the proposa has responded in the following way:

The obvious objection to thisis that with a small child such a confrontation does
not make it tell the truth, but makes it too frightened to say anything at al;
which, whilst excellent for child-molesters and their defending lawyers, is bad
for everybody else. Small children have been known when confronted in court
with their attackers to dive screaming under the clerk's desk in terror and to hide
there for the rest of the proceedings .. . If the basic traditions of British
justice redly require the Colin James Evanses* of the paedophile world to
confront their four-year-old accusers face-to-face, even if this makes it
impossible to get a word of evidence out of them, it is the traditions of British
justice which need re-examining, not the video-link proposal (Spencer 1987).

[*Evans is a man with a long record of child sexua abuse in England who in
1984 was sentenced to life imprisonment for murdering a child of four whom he

had abducted and sexually assaulted.]

Undoubtedly there are offences which are not reported, or not prosecuted, because of
soundly based doubts and concerns about childrens ability to cope with the stresses of the
courtroom. The question is whether to propose a procedure to assst these cases to come
forward, though the procedure might have an adverse impact on the fairness of the hearing
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which some accused person's receive. A judgment must be made about the advantage to
complainants, weighed againgt the degree of risk of prgudice to the accused.

Resolutions

The discussion group consdered a range of recently implemented and proposed reformsin
relation to courtrooms and the key participants with a view to making it less stressful for
children.

General Observations

= Even without environmenta improvements child witnesses can be greatly helped
by being properly prepared in advance for the courtroom and the trid
procedures.

m Environmenta improvements are important, but must form part of a broader
package of procedurad and evidentiary reformsto the crimina justice process.

Specific Proposals

There was generd agreement that the following reforms would be of vaue, and raised no
sgnificant contentious issues.

m Thefurniture and layout should alow a child withess to see and be seen;

m judicid officers and lawyers should not wear specid attire which child witnesses
might find strange and therefore intimidating; and

m a child witness should be permitted to have a non-participating support person
nearby.

There was general agreement that fairness to the accused does not require face-to-face
confrontation with a child complainant, because such confrontation does not provide an
assurance of the truthfulness of a child's tesimony, and may intimidate a child into being
unable to tedtify.

The group therefore accepted as legitimate, procedurd reforms which prevent face-to-
face confrontation. There were, however, different views about the most suitable
procedures and how they should be implemented. The two key issues of difference were:

m  Whether the child should be kept in the courtroom while testifying (for example

by use of a screen, or by having the accused leave the courtroom) or whether the
child should testify from another room (for example in judges chambers in the
presence of judge and lawyers, the rest of the court watching by closed-circuit
televison, or in a specia room, communicating with the judge and lawyers, and
watched by the jury, by closed-circuit television).
The main advantage of keeping a child in the courtroom was seen as enhancing
the credibility of the child in the eyes of the jury; it was fet juries would not be as
moved by seeing and hearing a child on televison. The main advantage of having
a child out of the courtroom was that, even without confrontation with the
accused, the courtroom is seen as a very intimidating place, because of the
strangers present (for example the jury), and its size.

m Whether the specia procedure should be at the court's discretion (for example
on gpplication by the prosecution) or mandatory.
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The main advantage for a discretionary system is that some children are very
good witnesses under present arrangements, and specia procedures could
reduce the weight of their evidence in a jury's eyes. The main disadvantages of
discretion, and in favour of a mandatory procedure, are:

a discretionary procedure is more likely to suggest a presumption of guilt in
relation to the accused in trids where it is used - the jury will seeit as unusua
in relation to a specific person, and therefore as an indication of that person's
quilt; and

a discretionary procedure can lead to lengthy arguments about whether the
discretion is appropriate to apply in a particular case; there may be a battle of
experts about the child's needs.

Concluding Observation

Australian and overseas procedures and reforms must be monitored and evaluated to ensure
that change will achieve hoped-for benefits, without substantia disadvantages to the rights
and interests of children, the accused and the justice system.

Endnote

1. Thereisdebate among experts whether closed-circuit television will in fact greatly assist children.
One British expert has criticised the English proposal arguing that ‘children might not be able to
give good account of what they say or experienced while speaking to a disembodied voice or
looking at video images of the courtroom' - Professor Graham Davies, The Independent, 18
December 1987.
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he group discussed three topics how the child's court appearance may be
minimised or managed more effectively; promoting gppropriate questioning of the
child; and adequate support and protection of the child in court.

This group discussed 'how may the duration, frequency and delays in the child's court
gppearances be minimised or managed more effectively?

The main causes for delay were identified as defence counsd tactics and clogging of

court ligs. It was recognised that the former is usudly a the magistrate's or judge's
discretion and the latter was a resources issue.

Recommendations:

m  Committal hearings be dedt with exclusively by the hand-up brief system (paper

committals);

m priority trids be established for dl mattersinvolving children asvictims,
m the child ought not to be compelled to give evidence at dl on goplications for

care and protection in Children's Courts in cases where there has been an
element of abuse.
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This group discussed ‘ways of promoting appropriate questioning of the child in court'.

Recommendations:

Group 3

questioning should be smple and draightforward, appropriate to the age and
development of child;

there should be a reduction of the intimidating aspects of the courtroom and court
procedure. Judges and magistrates should be encouraged to use the protective
powers of the court. For example, a judge may use his discretion to disalow
certain questioning;;

in abuse matters, the court should be closed. There should be a presumption that
a court is closed with the proviso that the judge has a discretion to open it as
required,

investigation of the possbility of a court interpreter. This could be a person
employed by the court and caled whenever children are in the witness box.
Solicitors would address dl questions to this person who would then rephrase
them suitably for the child. This may be away to prevent harassing or badgering
of the witness,

child witnesses should not be kept waiting dl day nor caled very late in the day.
They should not have to go on arest day or aweekend while ill under oathy
physica modification to court buildings to reduce confrontation of witness and
accused such as separate waiting aress for frightened children in particular and
physica separation of accused and witness inside the courtroom.

The use of dosed-circuit tdevison may be paticularly hepful here. It is
recommended the child be removed to a smal room which reduces the 'stage
fright' of the open court setting and gives a sense of privecy when giving
embarassing information. If it is used, the adults who will be questioning the
child should meet with the child beforehand.

This group discussed 'how may the child be adequately supported or protected in court? It
was emphasised that each child's needs are very individud.

Recommendations

Children should have the opportunity to verbaise fears, to explore the courtroom
before they appear (severd times preferably), and to meet the prosecutor;

al workers involved should meet early in the case to specify roles, collate
information and make recommendations for interventions;

there should be a primary support person for the child in court and the role of this
person clearly identified. This would idedly be someone who could follow
through with the child from the time of initid disclosure. The child should have
some choice as to who this person may be and where that person is located in
the courtroom. One controversid suggestion was that in some cases the support
person may be another child who has been through a amilar dtuaion. A
committee should be established to draw up a set of guideines and information
for the support person;

there should be more support available for the 'supportive adults, whether
parent, professiona or court worker;

the child should be counselled about possible outcomes of the court hearing or
trid to lessen the impact of unexpected or unwanted outcomes,
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m attention should be paid to the safety of the child while the caseis proceeding. In
some jurisdictions protective legidation is either inadequate or inadequately
enforced;

m children should be empowered by increasing their confidence in their ability to
have some contral in the courtroom. Some examples are;

reminding them that they have the right to ask counse to repeat or darify
questions and to request a break; and

encouraging them to be assertive about their replies. Role-playing may be a
helpful device here.



Child Sexual Assault -
Arethere Alternativesto Court Action?
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Ferry Grunsat
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A s child sexud assault is a crime in New South Wales, it is likely that, soon after
disclosure, victims of this crime will become involved with the processes of the

cimind jugtice system. In mogt other forms of child abuse and neglect, children
neither have to bear witness nor be a part of court proceedings.

Children who come before the courts are disadvantaged and will continue to remain o,
irrespective of changes which may be brought about in procedure from time to time.  Adult
victims of unprovoked attacks do not blame themsdves for the assault but respond
spontaneoudy and retdiate, or report the assault demanding justice and retribution.
Children who have been sexudly assaulted by an adult behave quite differently. They
usualy keep the abuse secret, hold themsalves responsible for it, fed guilty and are afraid to
tel the truth about their experiences and to ask for help. Children want to keep out of
trouble and to avoid punishment. They aso do not expect to be believed by adults.

A child who has experienced sexua assault usudly discloses it long after the event,
often tentatively and at a criticd time in the child's life, perhgos when the child is in conflict
with the family, or more specificdly with the father. Often the child is then seen as decaitful
and vindictive (Summit 1983).

In the Audtrdian crimind judtice system law thereis a presumption of innocence - proof
of guilt must be beyond reasonable doubt. Yet in a child sexud assault case, many facts
important to the child's future may be inadmissible in evidence, because they are consdered
prgudicia to afar trid. Thus evidence of previous abuse, previous abusive behaviour by
the suspected perpetrator, the suspect's own background of abuse and neglect, and the
family's background of violence can never bereveded inacrimind case.

The contest between the partiesis harsh and adversarid. It is therefore naive to expect
kindness, latitude and consderation for so-called ‘innocent’ children. Children go into the
ring on equa terms with everyone else and even though at the end of the battle the defending
lawyer may regret the trauma suffered by the child involved in the case, the child will often
emerge from the court sadder, more bruised and not greetly impressed by the adult world
and the adminidration of jusice. The very innocence and immaturity of children mitigate
agang them when they confront jury, judge and an array of unamiling, doubting and hogtile
adults. Paranoia is eadly evoked in a court environment and children are paticularly
vulnerable.
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In crimina cases the interest of the accused is paramount and to the lawyers the child is
just another hostile witness. Where the evidence presented cannot establish the guilt beyond
reasonable doubt - a frequent outcome in aleged sexua assault - the accused must be
acquitted. However, the way in which the evidence is presented by the prosecution and the
competence and fierceness of the defending lawyer may be crucid in convincing a court and
jury that the accused isinnocent.

It was recently reported by a morning paper that the police found a man, known to be
a habitua paedophile, in bed with a twelve-year-old boy. Though the medica evidence
proved homosexua intercourse, the accused's lawyer dated that his client would
'srenuoudy deny and defend’ dl charges. The two teenagers involved told a fantastic story
of sexua and physicd abuse, combined with strange quasi-religious erotic rites.  Though
they could not conceivably have fabricated such a bizarre story, the jury did not believe
them.

Four trids involving sexudly abused children seen a the Royd Alexandra Hospitd for
Children Protection Unit had to be aborted or rescheduled; one because of a language
problem, a second because of a flawed question asked by a lawyer, a third because of a
guestion about the expertise of a medical witness, and a fourth because the jury failed to
agree on the verdict.

The primary concern of the defence is to see that the accused is acquitted and in order
to achieve this goa the defence will use any means available to it. Many published studies
show that children are intimidated, bewildered and even terrified by what goes onin apolice
station or a courtroom Jones & Krugman 1986). Indeed many adults fed the same.
Certainly dl the courtroom trappings, the judge's bench, the witness stand, the sombre black
robes, the wigs, the grict rules of procedure, al these things are designed to create an
amosphere of authority and utmost seriousness - to dicit truthfulness by indtilling ave and
fear.

From an early age children are taught to obey, respect, and aso to fear adults. They
are often made to fed guilty and they learn to expect retribution for their misdeeds, without
much differentiation between mgor and minor transgressons. It is therefore easy for a
magidtrate, barrister or judge to intimidate a child. All that is needed is a little persstence,
obfuscation, a stern look, a harsh word or an impatient tone of voice. Courts have never
been kind to children - until the beginning of this century children of tender years were
incarcerated in adult prisons in both the United Kingdom and in Audrdia.

Réliability of Child Witnesses

Adults have dways considered children to be unrdiable witnesses. Yet children cannot
conform to adult criteria gpplied to their evidence. There are myths enshrined in legd
higtory that children often lie or make up stories, that they cannot discern the difference
between redity and fantasy, that they cannot remember events correctly, nor relate events
and times rdiably.

Numerous papers have been written and many studies done (Nurcombe 1986;
Goodman 1981 and 1984; Johnson 1984; Davies 1986) which do not confirm this
convenient belief. In cases where ether the child retracts the statement or admits that they
have made up the whole story of abuse, subsequent reveations of fresh abuse often show
that the change of mind was a defensve mechanism, dlowing the child to survive and
illugtrating the child's despair at being disbdieved.

Medical Evidence

Medica evidence is consdered to be very important in cases coming before the courts. Y et
there is not dways unanimous agreement as to what is or is not anorma finding.
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Hendrika Cantwell (1983) reported that a vagina opening greater than 4 mm (VO+)
was indicative of child sexud assault. The observed enlargements proved to be a reliable
prediction in 74 per cent of the cases where there was a positive higtory of child sexud
assault (in 70 of 95 girls examined). Cantwell (1987) states that, in 1983, six girls who were
originally reported to have a VO+ but a negative history were re-examined by her because
of anew alegation of child sexud assault. These girls retracted their previous fase denid,
sating that they had experienced sexud abuse prior to their first examination. False denid is
more likely than fabrication of a complaint and therefore a second examination may be in the
interests of the child, provided there are other cogent reasons for subjecting a child to this
unpleasant experience more than once.

However, it should be remembered that in the mgority of cases of child sexud abuse
there is no positive medica evidence of abuse.

Children's Language

The latest sudy on 'Child victims under cross-examination' (Brennan & Brennan 1988)
shows that children's language is not the same as adult language. Children often do not
understand the meaning of questions asked in ways acceptable to adults. They certainly fail
to understand much of what is asked and said in court hearings. Children report facts but
use different ways of describing them. A three-year-old who said 'man put needle in my
bottom’ meant that the little girl's brother had severa times stuck hisfinger in her and orifice.
A young girl described full intercourse yet the medica evidence did not confirm this. She
was not lying, but rather told what she believed had happened to her. In fact she was
describing vulval or smulated intercourse. One girl told such a sory but refused
examination. Her story was not believed and no further action was taken. Some time later
she again reported child sexud assault and this time it was confirmed by corroboration and
medica examingtion.

There is no rdiable past or recent evidence that children often fabricate stories about
abuse, despite some anecdotes about children making up such stories. They rardly make up
gories which are going to result in their excluson from the family, in being hated by sblings,
relatives and parents, in sending their father to gaol and their mother to a psychiatric ward,
and in finding themsdlves in foder care or in arefuge. Yet this is the picture which is so
often put before the court.

Despite recent changes to the law regarding evidence given by children, some judges
dill fed that the jury ought to be warned that the unsworn and uncorroborated evidence of
children must not be given the same weight as that of an adult.

Y oung children are trusting, innocent and easily influenced by adults. They are taught to
obey adults and to submit to their authority. They are taught ‘to be good. The child will
repeat exactly what they have been taught (Jones 1985). Rather than telling the whole story
of an experience of abuse, the child may repeat only fragments of it, or may reman
atogether slent. Thisisespecidly likely to occur under pressure in court.

For a long time our response to the occurrence of child sexua assault has been to
ignore it, then to deny it, or to say thet it is uncommon (Grunseit & Ford 1985). When a
paticularly bruta sexud assault occurs people become enraged and demand instant
retribution. There are demands for cadtration of offenders and for the death pendty to be
reintroduced for such crimes. The demand for retribution is so loud that the previous New
South Waes Government responded by legidating for very long geol terms in child sexud
assault cases. The 1985 Crimes (Child Assault) Amendment Bill provides for twenty years
geol for sexud intercourse 'in its broadest sense’ with a child under the age of ten. A father
or teacher faces ten years gaol for intercourse with a ten to sixteen-year-old. The courts
rarely impose maximum sentences and even when they do, offenders usudly only serve a
fraction of the sentence. Despite claims that these laws have great merit, there has so far
been no declinein child sexud assaullt.
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Prison does not ater behaviour nor does it benefit the child. Some critics of
intervention in child abuse dam that dl tha intervention achieves is to complete the
disntegration of a very damaged family. The recent introduction of minor modifications to
the court environment and other cosmetic changes to the system are unlikely to help children
sgnificantly. Evenif dl the latest advances in technique and technology are adopted, we are
left with an adversarid system which does not care about children. The recent cases of child
sexud assault in Cdifornia (the McMartin case, Summit 1986) and in the United Kingdom
(The Cleveland Inquiry 1988) in which expert evidence was ultimately shown to have been
unreliable, prove that there has been a strong reaction by defending lawyers in child sexud
assault to the type of evidence submitted by the prosecution. Thus the children and their
families in these cases have been subjected to a great ded of trauma, while the cogt to the
taxpayer is consgderable and the end result not beneficid to anyone. In Audraia, expert
evidence was serioudy attacked in the notorious Azaria Chamberlain case and it is likely that
alot of so-caled expert opinions about matters relating to sexua abuse will be vigoroudy
chalenged in the future as a result of what happened here and oversess.

Sexud assault is rarely witnessed. Only the perpetrator and the victim know what took
place. New technology used in gathering evidence of such abuse makes this process more
intrusive than previoudy. For ingtance, the use of anatomicaly correct dolls distresses some
children, especidly if they have not been sexudly abused. A whole new industry has been
created which is very good for bureaucrats, doctors, lawyers, the police and film makers but
which is of doubtful vaue to children. Inexperience in investigating child sexud assault may
lead to unnecessary further distress and enthusiasm is no subgtitute for professond
competence.

What Alternatives are There?

Some professonds believe that many cases of child sexud abuse should be decriminalised.
Even now most cases of child sexud assault are dedt with in the same way as other forms of
child abuse and neglect, are not prosecuted at dl, or unsuccessfully prosecuted. The child
victims rarely benfit in any way.

Wheat needs to be achieved in these casesis that:
abuse should stop forthwith;
the child should be protected from further abuse;
the child should be helped to cope with what has occurred;
the child and other family members should be rehabilitated;
offenders should receive ‘treatment’ as well as punishment;

where there is good reason to suspect that sexud abuse is occurring, the child
should not be removed from the family but the suspected perpetrator should be
separated from the child.

If these gods could be achieved by negotiation and agreement, without the ordedl of
court gppearances for the child, then so much the better. R. Krugman, editor of Child
Abuse and Neglect dtates:

| would emphasise that the criminal prosecution of a case of sexua abuse should
be a secondary aim for paediatricians. The primary aim is to protect children ...

and later he states:

One of the greatest mistakes we can make is to proceed only with criminal
prosecution and forget that it is the juvenile court that is in place to protect
children (1987).
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| would like to see court action ether through the Children's Court or the Family Court
without the child appearing as a witness, or with the use of a child advocate who can spesk
on behdf of the child in court. Recently passed laws dedling with domestic violence could
ensure that the suspected offender is removed from the child's home until the matter is
resolved through investigation and assessment of the known facts.

Alternativesto Court Action

Offenders should be given the incentive to admit their guilt and to seek treatment for ther
unacceptable behaviour. So far the pre-trid diverson program, modelled on that developed
in Sacramento, has not yet begun in New South Wales. When introduced, it will initidly
cater only for twenty-five offenders, presumably because of cogt. It will not be possible to
draw any conclusons about the merits of this treatment from such a smal number of
participants.

Although there are more than 200 treatment programs for offenders in the United
States of America, the avalable analysis of benefits is inconclusve. The Giaretto Program
(Giaretto 1982) is one which treats sentenced offenders who pleaded guilty. Such a plea
ensures that child victims need not appear aswitnessesin court. If Giaretto is to be believed
(Giaretto, Giaretto & Sgroi 1977; Giaretto 1977), the system used by his group in Santa
Clara County has been successful in 90 per cent of cases (after fifteen years of experiencein
treating large numbers of offenders and their families), and this system should be examined
more closdy with aview to its possible adaptation in Audraia

Conclusion

Through a process of education it should be made clear to al adults, malesin particular, that
sexud activity with children is wrong and can never be judtified. Children are incapable of
giving informed consent so the responsibility always rests with the older person.

Adults mugt learn to believe children when they disclose about sexua assault.
However, naither the reporting nor the prosecution of cases of sexud assault will bring about
aggnificant decreasein itsincidence.

During the delay between reporting and the resolution of the case, children often
receive no trestment. This may serioudy interfere with their recovery. Not infrequently,
children are abused again during that time. The emphads for the future should be the
prevention of child sexual assault through a change in the perception of adults about children
and thelr rights.

Resolutions

The discussion group made the following resolutions:

m thediscusson group did not want child sexud abuse to be decrimindised;

m the pretrid diverson system to be introduced in New South Wales was not
thought to be a good dternative for offenders in that it was untried and may
ultimately not prevent the gppearance of children as witnesses in court in a
sgnificant number of cases,

m the Giaretto humanistic approach appeared to be more acceptable athough one
had reservations about its high rate of success (90 per cent);

m the Giaretto gpproach is not an dternative to crimina court action but an
dterndtive to the child being involved in the court system;
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m two dternatives which could be tried gpart from that of the child advocate used
in lsrad were suggested:

Suspended prosecution

Admission of guilt by offender. The offender agrees to abide by a number of
undertakings, such as leaving the house and staying away from the victim;

The gpproach is more of 'a socid or humanigtic' one as regards family, victim
and perpetrator but if the undertakings are broken, prosecution follows;

An inquisitoria system similar to that operating in France where on the best
available expert evidence the child would be unduly affected by the court
experience;

The child's statement would then be recorded on a video and a ‘friend’ would
appear to give the evidence,

m the need for changing the perception our society has about children and about
their rights was emphasised,;

m the ‘culturd’ response to child sexua abuse was dso highlighted and the group
felt that we must endeavour to change this attitude by education of al people, not
only professonds,

m the crimind judtice system is wanting when it comes to dedling with children. As
it is not sacrosanct and could be changed if society demands, it should be
changed so that children are not disadvantaged to such an extent by the system
when they appear in courts of law.

| |
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I t is commonly assumed by people working in the field that even if a sexud assault

on a child does not get reported to the police, the chances of the offender being
prosecuted are very smal. According to a former coordinator of the Victorian
Community Policing Squad, Inspector Bob Lovell, 'there were only about a dozen
successful prosecutions as a result of 177 reports of sexud assault againgt children aged
fourteen years and under in 1986-87' (The Age, 6 November 1987). Elsewhere within the
Victoria Police, it is frequently suggested that only about onein every ten reports leads to a
prosecution.

This gpparently low prosecution rate has been attributed to a number of factors. A
particularly sgnificant obstecle is said to have been crested by the requirement that the
evidence of a child witness be corroborated (s.23(2) Victorian Evidence Act 1958). The
effect of this requirement is reinforced by the hearsay rule which generdly disalows
admission of out-of-court statements made by the child to people such as parents, teachers
or welfare workers.

*  This paper is based on research commissioned by the Law Reform Commission of Victoria, as part
of ageneral inquiry into the law relating to sexual offences against children. The authors wish to
express their gratitude to the Victoria Police for their cooperation in this study. The opinions and
interpretations offered in this paper are those of the authors, and do not necessarily represent the
views of either the Law Reform Commission of Victoria or the Victoria Police.
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Another set of obstacles is said to be found in the triad process itsdf. It is argued that
the dien nature of the court environment, the presence of the accused in the same room, and
the sometimes vigorous techniques of cross-examination employed by counsd, often have a
traumatic effect on child witnesses and may make them incgpable of giving convincing
tesimony. Thishasled to avariety of proposds aimed at making it eesier for achild to give
evidence, such as suggestions for the use of closed-circuit televison and/or prerecorded
interviews, and callsto redtrict the defence's right to cross-examine child witnesses.

Unfortunately, much of the discusson in this area has proceeded in an empirica
vacuum. On closer examination, it becomes apparent that assertions about the low
prosecution rate have been based on casua observation and fragmentary bits of data, rather
than on the results of systematic research. Similarly, it has been assumed rather than shown
that the remova of perceived obstacles such as the corroboration requirement will
sgnificantly increase the number of prosecutions.

The purpose of this paper is to present and discuss some data which bears directly on
these issues. This data has been obtained from the internd records of the Victoria Police,
and relates to the digpogtion of reports of sexud assault on children under the age of
fourteen.l As part of this study, nearly 100 briefs of evidence prepared by the Victoria
police were examined, dong with a larger number of crime report forms processed by locd
offices. To our knowledge, no smilar sudy has been undertaken elsawherein Audrdia. As
such, the materid presented here should be of particular relevance to the debate over the
dedrability, and implications, of changing the laws of evidence as they reae to child

witnesses.

Thereport is organised along the following lines. The firgt section outlines how cases of
child sexua assault are processed by the Victoria Police and describes the types of data
which were collected from police files. The second section uses this data to estimate an
overal prosecution rate and to compare prosecution rates in sexud assault cases involving
adults and children. The third section focuses specifically on those reports which did not
make it to the prosecution stage and endeavours to explain why they were screened-out.
Particular attention is paid here to assessing the impact of the corroboration requirement. In
the concluding section of the paper, some policy implications of the findings are briefly
discussed.

Police Proceduresfor Processing Reports: An Overview

As with other offences, reports of sexud assaults on children are subject to afairly daborate
process of filtering. In this process, three decisons are of crucia importance. Firg, the
police must be reasonably satidfied that an offence has been committed, that is, the acts
reported have actualy occurred and fit the lega definition of a sexud assault. Second, when
and if an dleged offender is located, it must be decided whether a brief of evidence againgt
that person should be prepared. This decision may be influenced not only by the adequacy
of the evidence available, but dso by 'public interest' considerations and the willingness, or
otherwise, of the victim to proceed. Third, if a brief is prepared it must then be determined
whether it should dso be authorised, thet is, if prosecution of the accused person should be
initiated and, if so, on what charges.2

In the case of sexud assaults on children, primary responshility for taking the above
decisons is shared by three groups. the Community Policing Squad (CPS), the Crimina
Investigation Branch (CIB) and the Child Exploitation Unit (CEU). (The role of the now

disbanded Sexud Offences Squad was redtricted to teking statements from victims and
arranging medica examinations).
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The Community Policing Squad

A section of the CPS operates in each of the 11 metropolitan police districts and most of the
12 country digtricts.  These squads, which are part of the uniformed branch, have been
established to provide a specidist response to problems associated with families and
children. They are empowered, inter alia, to 'interview, take proceedings against and assst
with adults offending againg children’ (Victoria Police Manual, 43:4(2)(b)). Most reports
of sexua assaults on children are initidly processed by the CPS. Where such reports are
received it is unusud for the CPS itsdf to prepare briefs, except where the assault is
relatively minor in nature, but al of the squads visted were reasonably active in carrying out
preliminary investigations and establishing whether further police action was warranted. The
CPS sometimes a0 acts to protect child victims from further assaults, by obtaining care and
protection orders under the Community Welfare Services Act 1970 (Vic.), or intervention
orders under the recently proclaimed Crimes (Family Violence) Act 1987 (Vic.).3

The Criminal Investigation Branch

Each metropolitan police didtrict contains severa CIB offices. These offices ded with
dlegations of sexud assault on children as part of their genera function of investigating and
clearing reports of crime in the areas under their control.4 Most complaints forwarded to
the CIB have initialy been processed by the CPS, although some reports may have come
directly from the genera uniform branch or, in rare cases, from within the CIB itsdf. Where
the CIB member assgned to an investigation is satisfied that an offence has been committed,
ghe is normaly expected to prepare a brief of evidence - provided of course that the
aleged offender has been located. In cases of sexud assault, when the brief is completed it
must be submitted for authorisation to a Detective Chief Ingpector (or his deputy), aong
with a recommendation from the investigating officer. Our research indicates that this last
dage is a farly formaigic exercise - a least as far as sexud assaults on children are
concerned - since the investigating officer's recommendation was followed in dl cases.

The Child Exploitation Unit

At the time this research was conducted, the CEU was part of the Licensang, Gaming and
Vice Squad. It now comes under the umbrella of the CPS. Its stated aim is 'to identify and
prosecute those persons or groups responsible for the sexud and drug exploitation of
children' (Victoria Police Manual, 41.48(4)). Most of the cases of child sexud assault
dedt with by the CEU are referred to it by other sections of the force, most notably the
CPS, but some reports are recelved directly. Like the CIB, CEU members have
respongbility for investigeting reports and preparing briefs where it is conddered
appropriate. The fina decison to authorise prosecution is made by the Chief Inspector of
the Divison, or his deputy.

Data Sour ces
The data on which this study is based was obtained from severa sources: briefs of evidence

prepared by the CIB and CEU, CIB Crime Reports, CPS casebooks, and the Victoria
Police Information Bureau index of sexud assault victims,
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The briefs data set

In dl, ninety-saven briefs of evidence reating to victims under fourteen were coded.
Eighteen of these briefs came from CEU files, being dl of the avallable briefs for 1986, plus
asmal number findised in 1987. The seventy-nine remaining briefs were randomly selected
from 1986 files held at CIB Centra Adminigtration. This represented around 75 per cent of
dl the sexud assault briefs involving children under fourteen forwarded to CIB
adminigration in that year. These figures should not be seen asindicative of the tota number
of briefs prepared by the Victoria Police in 1986, as they do not include briefs prepared by
the CPS or other sections of the force. Also, it is possible that some briefs prepared by
local CIB officers were never forwarded to CIB Adminigtration, or became lost somewhere
in the system.

The information extracted from the briefs rdated primarily to offender, offence and
vidim characterigtics, and to the type, amount, and percaived vadue of the evidence
obtained. Only one coding sheet was prepared for each offender. In cases where more
than one child victim was identified, victim characteristics recorded were those of the first
named complainant. Conversdy, where a victim identified multiple offenders, a sheet was

prepared only for the first named offender.>
The reports data set

Asindicated, many allegations of sexud assault on children are screened out prior to a brief
being prepared. In order to ascertain the extent of such filtering, a separate study was
undertaken of crime reports and related documents held at individual CIB and CPS offices
(there being no satisfactory centraised system for recording reports of sexud assault on
children). Generdly spesking these files contained less information than the briefs, but
nonetheless it was possible to extract some useful data on case characteristics and on the
judtifications offered for not preparing a brief.

In the case of the CPS, the data was obtained from the casebooks maintained by the
squads of four metropolitan police districts. These casebooks provided a detailed account
of dl the matters dedlt with by members of the CPS during each working day and indicated
the action, if any, taken. For the purposes of the present study, only those matters which
congtituted a specific complaint were coded as reports, thet is the child must ether have told
someone about the alleged assault, or medical or other evidence indicative of sexud abuse
must have been available. Using this definition, data was obtained on 126 reports. Of these
reports, forty-five had to be excluded from much of the andyss because the matter had
been handed over to the CIB or CEU at an early stage and the casebook did not indicate if
abrief had subsequently been prepared or not.

Data on cases handled by the CIB was obtained from copies of the officid Crime
Reports (Arrest and Non-Arrest) held a four metropolitan offices. Where possible this
data was supplemented by the Case Progress Reports prepared by CIB members for
internal use, athough these documents were not dways available. In dl, data on sxty-nine
reports was collected from CIB sources. As not al Crime Reports held by the CIB show
the age of the victim, it is likely that this figure underestimates the totd number of reports
processed by the offices studied. As discussed below, it is also possble that written
records were not kept for dl of the matters notified to these offices.

At mogt offices, files for the last two years were examined, athough in two cases deta
was obtained for 1987 only. Idedly, the study should have been redtricted to reports
received in the same year as that covered by the briefs data, but this was not feasible given
resource and time congraints. At any rate, there is no evidence that the screening-out rate
has varied sgnificantly from one year to the next.
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Although data on a substantiad number of reports was obtained, it was possble to vist
only arelatively smdl proportion of CPS and CIB offices. As the practices of these offices
varied congderably in some respectsiit is conceivable that a different or larger sample could
have produced a somewhat lower, or higher, estimate of the prosecution rate. Again, as
with the briefs sample, it is not possible to determine the size of the population from which

this sample of reports was drawn.6
The Information Bureau data set

The Information Bureau of the Victoria Police (IBR) maintains an index of sexud assault
victims, compiled primarily from officid Crime Reports. For 1987, the index recorded 152
reports where the victim could be definitdy identified as under the age of fourteen. (In
another 200 cases, the age of the victim could not be established.) This index contains
information on the nature of the offence and the action taken (arrest or non-arrest). It does
not show whether a brief was prepared or a prosecution authorised, but the arrest rate can

be used as a rough guide to the brief-preparation rate.”

The main limitation of the IBR index, for present purposes, isthat it is not representetive
of the full range of sexuad assault reports received by the police. While dl complaints are
supposed to be recorded on the index, in practice most reported indecent assaults are not
included. Thus 85 per cent of the casesinvolving children which were recorded by the IBR
involved actua or attempted sexud penetration, compared to only 35 per cent of the cases
in our sample of reports. Because of this unrepresentativeness, data from this index is used
here only for comparing prosecution rates in sexua assault cases involving children and
adults.

Sample characteristics: a summary

Table 1 gives data on victim, offender and offence characteristics for the reports and briefs
samples. In summary form, what it showsis that:

m maes were dleged to be the offendersin virtudly al of the cases which came to
the attention of the police and females were the complainants some 75 per cent
of thetime8

m many of the victims were very young, with over 50 per cent of those in the
reports sample being aged eight years or less a the time of the investigation;

m the great mgority of aleged assailants were known to the complainant prior to
the day of the assault and a subgtantia proportion were close family members;

m around one-third of the reports dleged actua or attempted sexual penetration
and over 50 per cent of casesin the briefs sample involved multiple assaults.®

These findings may be compared with Goldman and Goldman's (1988) survey of some
1000 Victorian tertiary students and Goddard's andysis of 104 cases of suspected child
sexua abuse processed by the Royal Children's Hospital in Mebourne (Goddard 1988).
Although the results of these two studies diverge from the present one in some respects -
largely because of the different data sources and definitions employed - al three show
roughly Smilar patternsin their data

It will dso be observed from Table 1 that there are some differences between the two
samples, most notably in respect to the variables of ‘'complainant's age' and 'relationship with
aleged offender’. Thisis due primarily to the fact that there is a correlation between these
variables and the willingness of suspects to make admissions, the later in turn being the
mgor determinant of the decision to prepare a brief.
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The Screening of Reports

As dated at the beginning of the discusson, there is a widespread perception within the
police force and the community at large that offenders in child sexud assault cases are rarely
prosecuted. The data presented here indicates that this is an excessvely gloomy picture.
Although it has not been possble to measure the prosecution rate with precison, our
evidence suggests a rate of 1 in 2.5 recorded reports, not 1 in 10. Given that over 90 per
cent of offenders prosecuted in 1986 were subsequently convicted, the overal 'success rate
was only dightly less than the prosecution rate.  This does not of course mean that the
obstacles to prosecution identified earlier are illusory, but it does suggest that the magnitude
of their effect has been exaggerated.

Table 2 shows how these estimates were obtained. Given that it was not possible to
track the one set of reports through the system, we were forced to use a less straightforward
- and less stifectory - edimaion technique. This involved firg cdculating a brief-
preparation rate for the reports data (based on those 150 reports where the disposition was
known) and an authorisation rate from the briefs data.  The overal prosecution rate was
then obtained by multiplying these two ratios together.

As can be seen from Table 2, briefs were prepared for seventy-nine reports, or 52 per
cent of the reports for which the outcome was known. Of the ninety-seven CIB and CEU
briefs anadysed, prosecution was authorised in 76 per cent of cases and convictions were
obtained in 68 per cent of cases. This gives an overall prosecution rate of 40 per cent of
recorded reports, and an overall conviction rate of 36 per cent.

Table 2 adso presents the results of a smaller, pilot study of cases processed by the
CEU in 1986. This study covered al recorded reports of sexual assault on children
received by the CEU in that year. As can be seen, the overall prosecution rate for the CEU
in 1986 was virtudly identica to that obtained by the above cdculations. Given that only
thirty-two CEU cases were examined, and that the CEU may not necessarily be typica in
either its practices or the types of reports which it processes, considerable caution should be
exercised in interpreting this finding. Nonetheless, it is encouraging that the two sets of
estimates should be so close.
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Table 1

Description of Sample Populations

Briefs Sample Reports Sample

(n=97) (n=195)
Sex of Complainant (%) (%)
Femde 74 77
Mde 26 23
Age of Complainant
5 and under 14 30
6-8 24 21
9-11 29 25
12-13 33 24
Most Serious Offence Alleged
Sexual Penetration
(Including attempts
and incest) 30 36
Indecent Assault 65 63
Act of Gross Indecency 5 1
Frequency of Occurrence
Once 45 na
2-5times 43 na
6+ times 12 na
Relationship Between
Complainant and Suspect
Family member 28 39
Caring Role
(child-minder, youth
group leader, etc.) 16 10
Otherwise known (family
friends, neighbours etc.) 40 39
Unknown prior to day
of offence 16 12
Gender of Suspect No females 1femde
Age of Suspect
Average 36 na
Range 12-87 na
Family Member Details (n=27) (n=76)
Natural Parent 17 49
Step-Parent De Facto 43 26
Grandparent 14 13
Uncle 26 2

Brother -- 10
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In presenting these findings, two notes of caution should be added. Firdt, it is possble
that the estimated prosecution rates for the CIB and CPS have been inflated by sampling
error that is if another set of reports and briefs had been randomly sdlected, a different
picture might have been obtained. Both the briefs and reports samples are of a reaively
sndl size, and the gatistica confidence intervas for any estimates are consequently quite
wide. Thus, thereisab per cent chance that another random sample of reports could have
produced a brief-preparation rate as low as 45 per cent, and that a different sample of briefs
could have shown an authorisation rate as low as 68 per cent. On the other hand, there is
only a1 in 400 chance that differently drawn samples of reports and briefs together would
have produced an overdl prosecution rate as low as 30.5 per cent. Moreover, there is an
equal probability that another sample would have produced arate as high as 49.5 per cent.

Second, there is no doubt that a proportion of the reports received by the police never
got on to the books. This could have occurred because of an oversight, a decision that the
meatter was not worth investigating, or perhaps because of a deliberate effort to enhance the
perceived efficacy of an individud officer or a section of the force. If such informa
screening-out has taken place on a large scale, it would follow that the actua prosecution
rate could be significantly lower than the figure cited here.

By its nature, the extent of informa screening is extremdy difficult to gauge. Suffice to
say that the CEU and the CPS squads which were visited kept very thorough records of
their activities and it seems unlikely that more than a few of the reports received were not
formaly accounted for. It isnot possible to be so confident about the CIB, which shows an
unusualy high brief-preparation rate, but the CIB members we spoke to ingsted that the
available files gave a reasonably accurate indication of the tota number of matters dedlt with
by their offices. While such assurances should not necessarily be taken a face vaue, the
openness with which other problems in this area were discussed gave us no reason to
believe a ddiberately distorted picture was being presented.

Even dlowing that some informa screening-out took place, it would have had to occur
on amassve scae for thisto explain away the discrepancy between our findings and the oft-
quoted figure of a1 in 10 prosecution rate. To obtain arate as low as 10 per cent it would
be necessary to show that 75 per cent of the reports received by the police were never
recorded. To get arate aslow as 20 per cent it would have to be shown that one-half of al
reports suffered this fate. For the reasons just dated, it is very much doubted that informal
screening of this magnitude has occurred.

In summary then, while it is quite conceivable that the estimate of the prosecution rate
has been inflated by sampling error and the falure of the police to record al reports
received, it seems that the 'true rate is much higher than the figure of 1in 10. It can only be
assumed that members of the Victoria Police have taken a much more pessmigtic view of
their efficacy in this area because they have had first-hand knowledge of too few cases to be
able to form an accurate overal picture, and understandably have tended to focus more on
their failures than on their successes. Research by cognitive psychologists indicates that such
inferentia judgment errors may well be the norm rather than the exception (Nisbet & Ross
1980).
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Table 2

Estimates of Screening Rates

A. Overdl

0] Brief Preparation Rate:
Number of Briefs = 79 =
Reports Received 150
Source: Reports Data

(i) Brief Authorisation Rate:
Number of Authorised Briefs= 74 =
Total Briefs Prepared 97
Source: Briefs Data

(iii) Brief Conviction Rate:
Tota Convictions Obtained = 68 =
Total Briefs Prepared 97
Source: Briefs Data

(iv) Overall Prosecution Rate:
Brief Preparation Rate x Authorisation Rate =
52 x.76 = .40

(v) Overal Conviction Rate:
Brief Preparation Rate x Brief Conviction Rate =
52x.70=.36

B. CEU

(@ Brief Preparation Rate:
Number of Briefs = 18 =
Reports Received 32

(i) Brief Authorisation Rate:
Number of Authorised Briefs= 13 =
Total Briefs Prepared 18

(iii) Overall Prosecution Rate:
Brief Preparation Rate x Authorisation Rate =
58x.72=41

Source: CEU files
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Comparison with Adults

It is often assumed that the specid evidentiary problems which arise in relation to child
witnesses make the police more reluctant to prosecute where the victim of a sexua assault is
a child rather than an adult. The evidence collected in this study indicates thet thisis not the
case.

According to the IBR index of sexud assault victims, 62 per cent of reported sexua
assaults on children led to arrests, compared to only 39 per cent of the cases involving
adults (those aged eighteen or over). This can be taken as a rough indication of the relative
frequency with which briefs were prepared. Data obtained from CIB files for 1986 aso
show that once a brief was prepared the likelihood of a prosecution being authorised was
roughly the same, regardiess of whether the complainant was a child or an adult. Thus an
andyss of seventy-seven briefs rdating to victims over the age of fourteen indicated that
prosecution was authorised in fifty-seven cases. This gave a brief authorisation rate of 74
per cent, which was virtudly identicd to the rate reported in Table 2.

In part, the higher brief preparation rate in cases involving children can be put down to
the fact that children are substantialy less likdly than adults to be sexualy assaulted by a
sranger. For 34 per cent of the adult complainants on the IBR index the alleged offender
could not be located, whereas the aleged offender could not be found in only 14 per cent of
the cases involving children. But even if cases with missng suspects are excluded from the
andysss, the arrest rate is il higher, with arrests being made in 72 per cent of child cases
compared to 58 per cent of the adult cases.

Ancther reason why the brief preparation rate is lower in casesinvolving adult victimsis
that consent - a problematic issue in many cases involving adults - is not an dement in sexud
offences againgt children. It is sgnificant in this regard that 11 per cent of the adult cases on
the IBR register were categorised as NOD (no offence disclosed) compared to only 2 per
cent of reports relaing to children.

The Decision Not to Prosecute

Even given that a subgtantia number of reports do make it to the prosecution stage, it is il
the case that around 60 per cent do not. Moreover, this figure must be interpreted in the
light of evidence that the police were able to locate the dleged offender in dl but 7 per cent
of cases. What, then, explains the failure of the police to proceed in the remaining cases?

As Table 3 shows, for a substantid number of reports the police were not satisfied that
any offence had been committed - either because they doubted the veracity of the report, or
did not regard the action complained of as a sexua assault.10 In another eight reports, the
decision not to proceed was made by the victim or a parent, not by the police. No doubt
severd of these decisons were influenced by police assessments of the likelihood of a
successful prosecution, but other condderations (for example pressure from other family
members, a dedre to 'put the matter behind the child) were sometimes aso important. This
leaves 43 per cent of reports in which the primary stated reason for not preparing a brief
was that the evidence was insufficient to sustain a conviction.
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Table3

Justificationsfor Not Preparing Briefs

Primary Explanation Offered Number of Reports Percentage of
Reports in which
cited as Main
Reason

(n) (%)

No Offence disclosed 15 A

Complaint withdrawn 8 18

Effects on child/family 2 5

Evidentiary problems 19 43

Total Cases 44

Source: Reports Data

Note: This table excludes eleven reports where no offender could be located and another fifteen in
which it was not possible to identify from the file why no brief was prepared.

Insofar as reports were screened out on evidentiary grounds, what were the magjor
perceived weaknesses in the case againg the accused? This question is best answered by
looking at the characteritics of those cases which were eventuadly prosecuted.

As Table 4 shows, it is clear that the key factor is the availability of admissions by the
suspect. In 68 per cent of the briefs examined an admisson was made to one or more
charges, and 97 per cent of these briefs were subsequently authorised for prosecution.11 By
contrast, in those cases where no admissions were recorded, only 32 per cent of the briefs
were authorised.  Thus not only was an admisson a sufficient grounds for initiating a
prosecution, it was close to being a necessary condition.

Table4

Admissions and the Decision to Authorise

Number of Number Authorisation
Briefs Authorised Rate
(n) (n)

AdmissonsMade 66 64 97

No Admissions 31 10 32

Total Briefs 97 74 .76

Source: Briefs Data
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For any offence, it can be assumed that the police would be more likely to prosecute
where they have obtained an admission (dl other things being equd). But there are two
agpects of child sexud assault cases which arguably have made the role of the admisson
particularly crucid.

Firg, and most importantly, the corroborative evidence which the law requires is
frequently not available in cases involving children. Hence the police perceive, correctly,
that without an admisson the prospects of obtaining a conviction are much diminished. As
Table 5 shows, a rdatively smdl proportion of assaults in the briefs sample were directly
witnessed, and then sometimes only by other young children.l2  Other corroborative
testimony (that is from witnesses to the circumstances of the assault rather than to the assault
itsdf) was available for only 15 per cent of briefs, and some of this was assessed as
unreliadble13 Medica evidence corroborative of the assault (but not of the assailant's
identity), was reported in only 6 per cent of the briefs. What is more, insofar as other forms
of corroborative evidence were available, this was mostly in cases where an admisson had
a0 been obtaned. Thus of the thirty-one briefs examined in which there were no
admissions, other evidence was available in only six ingtances, compared to 42 per cent of
the briefs containing admissons.

Table5

Reationship between Admissions and Other Evidence

Number Witnesses Other Medical No Other
of cases Available Corroborative Evidence Evidence
Testimony
(n) % % % %
Admissions Made* 66 24 16 9 58
No Admissions 31 6 13 0 81
Total Briefs 97 19 15 6 65

Source; Briefs Data

*  This row adds to more than 100 per cent because some briefs contained more than one type of
evidence.

A second feature of cases involving children which serves to make admissons so
important is the fact that admissons generadly lead to guilty pleas and, conversdy, denids
generdly reault in trids. This is of particular sgnificance in relaion to children, because of
police concerns that a child victim may have trouble giving convincing evidence in the
threatening and aien environment of a courtroom. Some police we spoke to were aso
concerned that the child should not have to undergo the additiond trauma of a courtroom

pearance if it was at dl possbleto avoid it.

Although the police placed much dress on the availability of admissons, it should be
noted that there were ten cases in which they nonethdess initiated prosecutions without this
form of evidence being available. Surprisingly, these were not cases in which other strong
evidence was present. In fact, in only two cases was any type of corroboration available,
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and then only in the form of witnesses to the circumstances of the assaullt, rather than to the
asault itsdlf.

In some of these cases the decision to proceed appears to have been based on the
hope that the defendant might ‘crack’ at a later stage and enter a plea of guilty. Another
gpparent consderation was the age of the victim. As Table 6 shows, in the ten cases where
a brief was authorised in the absence of an admission, the average age of the victim was
10.4 years. In contrast, for those reports which did not even make it to the brief
preparation stage the average age was only 7.2 years.

Table 6

Age and Outcome

Status of Brief Average Median Number Source
Age Age of cases
Brief Authorised, Briefs
No Admissions 104 11 10 Data
Brief Authorised, Briefs
Admissions 9.5 9 64 Data
Unauthorised Briefs 8.4 8 23 Briefs
Data
No Brief Prepared 7.2 7 68 Reports
Data

Because of the very small number of cases in some of these categories, the differences
shown in this table are not datisticaly significant. Nonetheless, the data displays a clear
pattern and the observed reationship is consstent with the propostion that the older the
child, the greater the probability that they will be deemed capable of giving sworn evidence.

Overdl, the data presented here supports the view that existing evidentiary and
procedurd rules do act as a deterrent to prosecution. This is seen most clearly in the heavy
reliance on admissions and, to a lesser extent, in the gpparent sengtivity of the police to the
age of the victim. It does not follow of course that dl of the cases screened out on
evidentiary grounds would have gone ahead had the rules been different. For example, for a
number of reports the main problem was not a lack of corroboration so much as doubts
about the truthfulness of the complainant's account. Likewise, for some very young children
the obgtacle was less one of their inability to give sworn evidence than of their capecity to
give any kind of testimony at al. But for a ggnificant number of cases which were not
prosecuted, it does seem fair to say that the decison might have been different, had the
police not felt it so necessary to obtain corroborating evidence, and if they had been more
confident of the ability of the child to give evidence in a courtroom Stuation.
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Conclusion

This study has shown that, at least as far as Victoria is concerned, the rate at which reported
offenders are prosecuted for sexud assaults on children is sgnificantly higher than many
people believe. This can be attributed largely to the fact that admissons are obtained more
frequently than is often assumed. At the same time, it has been shown that exigting
evidentiary rules do act as a sgnificant deterrent to prosecution in those cases in which no
admission was forthcoming.

It is not within the province of this paper to state a case ather for or against removing
the corroboration requirement or dtering the rules governing the conduct of trids. These
difficult issues of policy embrace questions about the religbility of children vs. adults, the
relative merits of different gpproaches to examining child witnesses, and so on, which have
not been touched on in this discusson. However, in concluding the following points should
be made:

Firgt, dthough sgnificant obstacles to prosecution have been shown to exigt, reform of
the law rdlating to child witnesses will not necessarily result in an immediate and significant
increase in the overall prosecution rate. In part this is because it will take time for these
changes to filter through to affect the established perceptions and practices of investigating
officers. More generdly, as has been seen, there are arange of other considerations which
enter, directly or indirectly, into the decison to prosecute. Thus, even if the corroboration
requirement was removed, there would still be a number of cases in which the police would
not be satisfied that an offence had in fact been committed, or where the complaint was later
withdrawn for reasons unrelated to the strength of the evidence.

Second, it is concelvable that changes to the law in this area may induce more suspects
to make admissons. At present, if the child victim is very young and no corroborétion is
avalable it is mogt unlikely that a suspect who has denied an dlegation will be prosecuted.
Once suspects become aware that they can be convicted on the basis of the child's
testimony aone, some may seeit asin their interests to 'cut their losses, make an admission,
and have the maiter dedlt with as a guilty plea It is unlikely, however, that this effect on
suspect behaviour would assume mgor proportions, particularly in the short term.

Third, irrespective of whether the number of admissons increases, remova of some of
the exigting obstacles ought to increase the willingness of the police to initiate prosecutions in
the absence of admissons. This should lead to a higher prosecution rate and might reduce
the temptation for invedtigating officers to use ingppropriate techniques to obtan
confessons. However, if more prosecutions are undertaken in cases where no admission
has been forthcoming, the number of contested cases will increase and more children will be
required to tetify at trids. Insofar as this is consdered an undesirable sde effect, there will
be a heightened need for diverson programs cgpable of providing a defendant with a
relatively attractive dterndive to atrid.

Findly, it is possble that reform of the exigting law may eventudly prove to matter more
for its impact on the reporting rate than on the actua prosecution rate. Although thereisin
redlity aready a fairly good chance that an offender who is reported to the police will be
prosecuted, there is a widespread public perception - fuelled by the media and workers in
the field - that the police are unable to act in the vast mgority of cases. This belief must act
as adgnificant deterrent to the reporting of suspected child sexua assaults to the police. A
well publicised remova of what are seen (rightly or wrongly) as mgor obstacles to
prosecution may therefore serve a useful educetive function vis-a-vis the community as a

whole, quite gpart from the effect which such changes may have on the actua decison-
making processes of the police themsalves.
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Endnotes

10.

11

13.

The study was restricted to children under the age of fourteen at the time the reported assault was
investigated, as this is the age at which the special requirements of s.23(2) of the Victorian
Evidence Act become relevant. A sexual assault was defined as any act involving actual or
attempted penetration, indecent assault, or gross indecency.

In practice, the screening process is not so neatly compartmentalised as this simple account
suggests. For example, the decision to prepare a brief and the decision to prosecute may be taken
more or less simultaneously. Nonetheless, it is useful for analytical and descriptive purposes to
separate the decision-making process into discrete stages.

In practice, the CPS appears to be reluctant to invoke these procedures. According to the CPS
casebooks which were examined, in only two out of 126 reports did the police obtain a care and
protection order, with intervention orders being sought in another two instances.

It is not possible to determine how many reports of child sexual assault are processed by the CIB
in any given year, but it is clear that they make up only atiny proportion (probably less than one
in 300) of all matters handled.

Most reports and briefs analysed involved only one offender, but in one case dealt with by the
CEU a thirteen-year-old girl made allegations of sexual penetration against fourteen males of
varying ages. Cases where there was one offender and multiple victims were reasonably common,
particularly where the assaults occurred in afamily situation.

Victoria Police statistics do not break down reported crimes according to the age of the victim,
except for the two age-specific offences of sexual penetration of a child under ten and sexual
penetration of a child aged ten to sixteen. Moreover, the figures quoted for these offences relate
to the number of acts reported, not the number of victims. As many child victims are subject to
multiple sexual assaults, these figures cannot be used to provide even a rough approximation of
the number of victims who become known to the police.

For IBR purposes, the term arrest ‘refers to an apprehension of an offender, when it is proposed to
proceed against that person by way of a charge, summons or caution' (Victoria Police Manual,
s.4.33). We have been assured that it is standard police practice for a brief to be prepared in such
circumstances.

The one alleged female offender was an 'alcoholic de facto grandmother' who had indecently
assaulted her thirteen-year-old grandson. The CPS referred this case to the CIB for further
investigation. No result was shown in the casebook.

In one brief prepared by the CIB, the thirteen-year-old victim alleged that she had been indecently
assaulted by her stepfather on more than seventy separate occasions over afive-year period.

For example, in one instance it was concluded that the actions of a babysitter, who had
'inadvertently' touched the breasts of atwelve-year-old girl whilst engaging in a'friendly wrestling
match', were not sexual in nature.

In three cases the admission was to a lesser offence only. For the remaining sixty-six cases an
admission was made to at least one count of the most serious offence alleged.

For example, in one case involving an indecent assault by an 87-year-old man on a four-year-old
girl, the only witness was the girl's brother, aged around six. The offender strenuously denied the
allegation and no prosecution was initiated. In another case which did not proceed, the only
supporting evidence was the testimony of anine-year-old friend of the victim.

For example, in one case in which three members of the family provided corroborative evidence
against their de facto father, it was concluded that the complaint was afabrication.
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I t iswiddy acknowledged that the lega system itsdlf contributes to the difficulty of
proving child sexua assault. Firdt, the rules of evidence undervalue the evidence of

children and exacerbate the difficulties of proof. The inequalities of power between
the abusing adult and the abused child are reinforced by a legad system with rules which
discredit the evidence of children. Secondly, the intervention of the lega system can be
traumatisng to a child and may inhibit a child from testifying or contribute to retraction or
refusd to tedify at dl.

Specid rules of evidence applying to the testimony of children are based upon the view
that the evidence of children is inherently less reliable than that of adults and that there is a
grave danger of false accusations by children, particularly of sexud assault. Opponents to
change invoke the unrdiability argument. For example, in a recent debate in the House of
Lords on child witnesses, Lord Paget said that children are untruthful by nature and are
given to fdling in love with their teachers and socid workers (British Government 1987). But
available evidence suggedts the incidence of false complaints of child sexud assault is low
(Warner 1987) and modern psychologica research has exposed the invdidity of commonly
held assumptions about the unrdiability of evidence of children compared with that of adults
(Goodman 1984). Specid evidentiary rules relating to competence and corroboration can
no longer be judtified on the grounds of unrdliability of the evidence of children.

Competence

The common law rule is that a child is only permitted to give sworn evidence in civil or
crimina proceedings if they appear to the court to possess sufficient knowledge and
understanding of the nature and consequences of the oath. If they do not understand the
nature of the oath, unsworn evidence can be given provided the court is of the opinion that
such child is possessed of sufficient intelligence to judtify the reception of evidence and
understands the duty of spesking the truth.

Both the oath test for sworn evidence and the intelligence and understanding test for
unsvorn evidence have been criticised because they ae inconssent with modern
psychologica knowledge and practica experience (Audraian Lav Reform Commission
Report No. 26; Hewitt 1986; Sturgess 1985; Berliner & Barbieri 1984; Melton, Bulkley &
Wulkan 1981; South Austraian Task Force on Child Sexua Abuse 1985; New South
Waes Child Sexual Assault Task Force 1985). The ability of children to give sound
evidence depends, not upon the mora and religious understanding of the child (the oath test)
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nor upon the vague concept of inteligence (the understanding and intelligence test for
unsworn evidence), but upon the cognitive development of the child and whether questions
are tailored to the stage of cognitive development that a particular child has reached. The
principd judtification for rules of competency is tha the evidence of children is potentidly
unreliable. But developmentd psychology has now chalenged such assumptions. There is
no correlation between age and truthfulness, adults are suggestible as well as children, and
the memory of a child is no more fdlible than that of adults. Children rdate less on free
recal than adults, and may be more vulnerable to suggestion, but such differences do not
judtify rules which permit valuable evidence of children who are emotiondly strong enough to
give evidence to be lost or undervalued. Children, even very young ones, can give relidble
evidence if questions are tailored to their cognitive development.
The deficiencies in the present competency rules are such that changes are n

There are a number of possbilities. Firgt, the competency rules may smply be abolished
leaving it to the jury to determine the weight and credibility of the evidence. Many dates in
the United States of America have done this and it was the approach recommended by the
Canadian Report of the Committee on Sexua Offences Againg Children and Y ouths
(1984). Secondly, the exigting rules could be replaced by a new single test of competency
which removes the significance of the ditinction between sworn and unswvorn evidence.
This has been done in New South Wales where the Oaths (Children) Amendment Act
1985 provides that where a child is possessed of aufficient inteligence to judify the
reception of evidence and understands the duty of spesking the truth, their evidence is
admissble and is of the same weight as sworn evidence. The Audrdian Law Reform
Commission has proposed that existing competency tests be replaced by the requirement
that a witness understand the obligation to give truthful answers and be able to understand
and respond rationaly to questions (Report No. 38). This would be determined by the
judge or magigtrate questioning the child. The proposa envisages that the issue could be
determined generdly and in relation to particular evidence, so that achild could be permitted
to answer smple factua questions but be ruled incompetent to answer abdtract inferentia
questions. A third possibility isfor the competency rulesto be abolished for dl children over
eight years, and for the competence of younger children to be determined by a pre-trid
cinica evduation (Nurcombe 1986). A further possbility, which is not necessarily
incompatible with the above proposasisto use expertsin child development to assst courts
to determine the weight and credibility of the evidence of individuad children, and if arevised
test of competency is introduced, to assist the courts to determine whether the requirements
of the rule are satisfied. Whichever gpproach is adopted, it is clear that much assstance
could be provided if an expert witness could asss the court in relaion to the cognitive
development of a child and the kinds of questions which a particular child could understand
and respond to.

Corroboration

A person accused of a crime cannot be convicted on the unsworn evidence of a child unless
the testimony of such a child is corroborated in some materia particular by other evidence
(s.128(2) Evidence Act 1910 (Tas); s9(2) Evidence Act 1977-1984 (Qld); s.9(2)
Evidence Act 1958 (Vic.)). At common law there isarule of practice to the effect thet the
trid judge should warn the jury that dthough they may convict on the sworn evidence of a
child witness, it would be dangerous to do so in the absence of corroborative evidence
(Byrne & Heydon 1986; aso Paine v. The Queen [1974] Tas.SR 117, NC 14 in which
the Court of Crimina Apped suggested the requirement was not peremptory). In some
jurisdictions corroboration or corroboration warnings are still required for sexua offences,
and therefore in cases of child victims of sexual assault, corroboration may be required by
two separate rules.

Corroboration rules provide an additiond obstacle to proof of child sexua assault. If
appropriate corroborative evidence is not available, proceedings againgt the aleged offender
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will rarely be commenced. This is despite the fact that the child's evidence appears reliable
and truthful, and despite the existence of other evidence such as a prompt complaint or
medica evidence of traumato the child's genita organs, pieces of evidence which may fail to
satisfy the drict lega technicdlities of corroboration.  Corroboration rules have been
criticised. Firdt, they are based upon false assumptions about the unrdiability of evidence of
children. Secondly, they are complex and difficult to apply. (Audrdian Law Reform
Commisson Report, No. 38 para. 1015). Thirdly, it is unsatisfactory to have rigid rules
which atempt to evauate a witness testimony depending upon whether that witness fals
within a certain class (Canadian Law Reform Commission 1975). Fourthly, a danger of the
rules is that they can lead to corroborated evidence gaining an atificidly enhanced vaue
(Clarke 1980) or conversdly when awarning is required, to the jury seeking proof beyond
reasonable doubt (Law Reform Commission of Tasmania 1982).

A number of reform proposals have been made ranging from abolition of corroboration
requirements to modification of the gtrict legd requirements, for example, by abandoning the
rigid requirements of the Baskerville test of independent evidence and materid particulars.
An intermediate option involves the creetion of new safeguards, either a guided discretionary
approach or the power to withdraw the case from the jury if in the opinion of the judge a
conviction would be unsafe or unsatisfactory.

The Audradian Law Reform Commission has recommended that, except in relation to
perjury and like offences, existing corroboration requirements be abolished and replaced
with an obligation to give a warning to the jury about any dangers associated with evidence
in anumber of defined categories including evidence of children and victims of sexua crimes
where a party requests the warning unless the judge is satisfied there is a good reason not to
warn (Austraian Law Reform Commission, Report No. 26 and No. 38).

Recommendations for abolition have been accepted in some jurisdictions.  For
example, in New South Wales corroboration requirements were abolished in 1981 for cases
of sexud assault. In 1985 the requirements of corroboration in the case of the unsworn
evidence of children, and of a mandatory warning in al cases of the sworn evidence of
children were abolished. In Tasmania neither corroborative evidence nor corroboration
warnings are required in the case of sexud offences, but the rules in ration to child
witnesses remain. In the United Kingdom a clause in the Crimina Jugtice Bill 1987 contains
a provison which abolishes the rule that there can be no conviction on the uncorroborated,
unsworn evidence of a child and the requirement of a warning about convicting the accused
on the uncorroborated evidence of a child. But the independent rule that the judge must
adways warn the jury of the danger of convicting on the uncorroborated evidence of a
complainant in a sexua case remains. My preferred option is for abolition of the
requirements of law and practice in relation to corroboration both of children's evidence and
evidencein sexud crimes. These rules are based upon exaggerated views of the unreiability
of the evidence of children and discredited prgudice againgt complainants of sexud
offences. They are unwarranted. The law provides sufficient safeguards for the protection
of an accused in the necessity of proof beyond reasonable doubt and appellate review for
aufficiency of evidence. Moreover atrid judge would remain free to give a warning of the
need for caution in evauating unsupported evidence if consdered necessary in a particular
case without the need to refer to rigid and complicated rules.

Hear say

The rule againgt hearsay prevents a person testifying as to satements made by a child victim
of sexua or other assault when the object of the evidence is to establish the truth of what is
contained in the statement. An assartion other than one made by a person while testifying is
inadmissible as evidence of the truth of that which was asserted (Byrne & Heydon 1986,
note 10, para. 16.3). There are a number of exceptions or apparent exceptions to the
hearsay rule which may be relevant in cases where children are victims of assaullt.
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m Evidence of a complaint recently or promptly made by the victim of sexud
assault is admissble in crimina prosecutions for sexud offences (Byrne &
Heydon 1986, note 10, para. 9.38). But the evidence is not evidence of the
facts rdated in the complaint. It is only admissble as to the credit of the
complainant and it can only be admitted if the complainant isawitness. Nor can
it be relied upon to corroborate the complainant's testimony.

m Spontaneous utterances made by a child shortly before or after a sexua assault
are admissble under the res gestae doctrine and congtitute an exception to the
hearsay rule. But the usefulness of this exception in child abuse cases is drictly
limited by the requirements of contemporaneity of the statement (Ratten v. The
Queen [1972] AC 378; Vocisano v. Vocisano [1974] 130 CLR 267; R v.
Christie [1914] AC 544) and other evidence of the assault (Byrne & Heydon
1986, note 10 para. 19.16) in the case of the common law rule, and in the case
of the Tasmanian Satutory exception by the conditions that the maker testifies or
is'unavailable (s.81F Evidence Act 1910 (Tas)). Theres gestae doctrine is the
bass upon which statements concerning a contemporaneous state of mind or
emotion or physica sensation are admissible. Therefore, a doctor can relate in
evidence what an adlegedly sexudly abused child said & a medicd examination
about present physical symptoms or state of mind to prove the existence of those
symptoms or state of mind, but statements asto cause areinadmissible.

= In the rare ingtance that the child aleges in the presence of the accused that the
accused assaulted him or her, evidence of the contents of that statement may be
given by a witness and if the accused acknowledged its truth by words or
conduct it is admissble, if not it must be disregarded (Byrne & Heydon 1986,
para. 17.94; Aronson, Reaburn & Weinberg 1982).

m The evidence of a previous identification of the accused by a child victim of
assault may be given by another witness who witnessed the identification if the
child is cdled as a witness and identifies the accused in court and testifies as to
their previous identification (Byrne & Heydon 1986, note 10 para. 16.31).

m Section 81B of the Evidence Act 1910 (Tas.) dlows documentary evidence of a
satement to be admitted. Although of greet potentid in a child sexud assault
prosecution, it is limited, of course, to documentary evidence and by the
requirements that the incident be ‘fresh in the memory' of the witness, that the
child be called as a witness and at least attempt to give ora evidence of the
incident in examination-in-chief as well as being available for cross-examination.
The provision has been used when a child victim of sexua assault has refused to
describe in evidence-in-chief what the accused did to them, but will agree that
their original statement given to the policeis accurate. This statement, reduced to
writing and acknowledged by the child as required by s.81E, can be admitted in
evidence pursuant to s.81B. It would seem that either a video recording or audio
recording of the representation would be admissble under s.81B, but this has not
been attempted in a sexud assault trid.

The hearsay rule and its exceptions have been widdy criticised for many years. Not
only are the rules complex, technica and artificid, but they sometimes operate to exclude
evidence of substantial probative vaue. Judtification of the rule is that reported statements
or second-hand accounts are untrustworthy evidence of the facts stated. Hearsay evidence
is not the best evidence, it is not ddivered on oath, and the truthfulness and accuracy of the
person whose words are repeated cannot be tested by cross-examination, nor can the
demeanour of that person be observed.

In cases of sexud offences againgt children, because of retraction, or difficulty in
testifying, second-hand accounts may be more reliable than firgt-hand accounts, or a firgt-
hand account may be unavailable because the child is unable to testify. In such cases the
hearsay ruleisirrationa. As Spencer has reminded us, 'Suppressing such evidence not only
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makesit hard to convict the guilty: it also makesit easier to convict theinnocent . . . the case
which established that the hearsay rule prevents anyone repeeting a child's account of an
indecent assault to the court was Sparks v. R[1964] AC 964 where a white man was
prosecuted for indecently assaulting a little girl of three, and the court refused to dlow her
mother to say that immediately after the incident the child told her that the man who
assaulted her was black' (Spencer 1987). An appropriately drafted hearsay exception
gpplicable to oral as well as documentary (including videotaped evidence) would ensure that
the best evidence is available to the court. By dlowing a witness to repeat the child's
account of the details of the assault or to produce a videotape of the child's account, trauma
to the child would be significantly reduced.

There are a number of possble models. In some dates in the USA new hearsay
exceptions for child sexua abuse prosecutions have been enacted which make the out of
court statements of the victim admissble under certain prescribed circumstances. An
dternaive posshility isto completely revise the existing exceptions to the hearsay rule rather
than adding a new exception to the rule. A third posshility involves the enactment of
gatutory provisons which alow the use in court of video recordings of interviews with, or
testimony of, child victims.

A new hearsay exception for child sexual assault victims

Adopting the recommendations of the American Bar Association's Nationa Lega Resource
Centre for Child Advocacy and Protection, a new hearsay exception was enacted in
Washington providing for the admissibility in crimind proceedings of a Satement made by a
child under the age of 10 describing any act of sexud contact performed with or on a child
by ancother if the court finds there are sufficient indicia of rdiability and the child either
tedtifies & the proceeding or is unavalable as a witness. If the child is unavailable,
corroboration is required. In 1985 Forida enacted a more detailed hearsay exception
which is applicable in crimina and civil proceedings to the statement of a child victim of a
developmentd age of 11 or less describing any act of child abuse. In the FHorida provisons
‘unavailability’ is defined to indlude a finding by the courts that the child's participetion in the
trid or proceeding would result in a subgtantid likelihood of severe emotiond or menta
harm. A number of other states have enacted smilar hearsay exceptions.

A revised category of exceptions to the hearsay rule

Rather than a new hearsay exception applicable only to the evidence of child witnesses of
sexud assault, genera reform of the hearsay rule could be undertaken. The Audtralian Law
Reform Commission has suggested substantia reform to the hearsay rule (Evidence, Report
No. 26, paras 686-700; Evidence, Report No. 38, para. 142). The genera rule excluding
hearsay is affirmed but a revised and smpler category of exceptions is proposed. In its
gpplication to child witnesses, the exception in relation to firg-hand hearsay would engble
ord or documentary evidence of a child victim's representation made when the facts
assarted were fresh in the child's memory to be admitted in evidence in civil and crimind
cases if the child is cdled as a witness. A document, which includes a video recording,
could not be tendered before the end of the examination-in-chief of the child. Proofs of
evidence are expresdy excluded from this category of evidence in crimina cases. In the
cae of an unavailable child (a witness is unavailable inter dia if not competent to give
evidence), ord or documentary evidence of a child's representation would be admissble in
civil cases and crimina cases, if in the case of crimina proceedings the representation was
meade at or shortly after the time the asserted fact occurred and in circumstances that make it
unlikely that the representation is a fabrication, or if made in the course of giving sworn
evidence in lega proceedings if the defendant had a reasonable opportunity to cross-
examine the child.
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Videotaped interviews as evidence

Video recordings of interviews with child victims of sexud assault have been used in
Audrdia for a number of years by experts in the fied of child abuse. But they have not
been widely used as evidence in court proceedings, dthough in Tasmania a leadt, thereisno
legd impediment in theory to tendering a video recording of an interview with a child at the
concluson of the evidence-in-chief of a child in civil or crimina proceedings in accordance
with the documentary hearsay exceptionin s. 81B Evidence Act 1910.

In Scandinavia, specidly trained policewomen interview child victims of sexud assaullt,
and recordings of the interview are regularly admitted at tridl.

In Texas, gpecia provisons were enacted for the admissibility of a video recording of
the ord statement of a child under thirteen years of age provided the following conditions
were satisfied: no party for either party was present; requirements of accuracy of the
equipment and the recording were satidfied; the statement was not made in response to
questioning caculated to lead the child to make a particular statement; dl voices were
identified; the interviewer was available to tetify or to be cross-examined; the defendant
was afforded the opportunity to view the recording before it was offered in evidence and the
child was avalable for cross-examination (Texas Code of Crimina Procedure, Art.
38.071). This provison has been held to be uncongtitutiond on the grounds it infringes the
due process clause in the condtitution (Long v. Texas [1987] July 1, No. 867-85).

The use of video recordings of interviews with children as evidence has been suggested
in a number of reports on child sexud assault in Audrdia. Ledie Hewitt, in a paper
prepared for the Victorian Government (1986) recommended that consideration be given to
presenting the child's evidence in sexud assault cases by means of a videotape of the origind
interview with an independent person or trained psychologis. D.G. Sturgess QC in the
interim report of the Queendand Inquiry into Sexud Offences involving Children and
Related Matters suggested amendments to the Evidence Act 1977-1984 (QId) s. 93 which
would dlow the evidence-in-chief of a child under the age of twelve years to be given by
means of the production of a video recording of an interview, provided the child is available
for cross-examination and evidence is given of the history of the interviews leading to the
recorded interview. He also recommended that the courts have the power to order that the
cross-examination of the child take place outsde the courtroom provided it is
videorecorded and the recording is tendered and played in court (paras 7.91-7.100,
7.114).

In the United Kingdom, Glanville Williams (1987) has made a bold recommendation
which has received considerable publicity. He has proposed that the videotape of an
interview conducted by a 'child examiner' should be admissble. The defendant and his legd
adviser would be present throughout witnessing the interview through a one-way mirror with
communications enabling the suspect's lawyer to direct questions to the child through the
examiner. If the suspect were not identified until after the interview, there would have to be
a supplementary examination under the same conditions a which the suspect's legd
representative's questions could be put.  The child would not be adlowed to give evidence-
in-chief at thetria, nor to be cross-examined, except at the direction of the judge for specid
reasons using closed-circuit television. The conduct of the interview would be controlled by
rules of court and the child examiner would be available to give evidence of conformity with
the rules. In 1987 the Home Office issued a Consultative Paper on the issue of issuing
prerecorded videotapes as evidence, and athough the response to the idea was favourable,
the government refused to support the proposad. In the course of debate in the House of
Lords on the Crimind Jugtice Bill which contained a clause to enable child witnesses to give
evidence through closed-circuit televison, a cross-paty group of peers unsuccessfully
atempted to amend the Bill by providing for the admisshility of videotgpes of interviews
with children. Their second amendment sought to meet the main objection to the first by
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providing that the child be made available for cross-examination at the trid, but it was
nevertheless opposed by the government and withdrawn.

The advantages of a new hearsay exception

A specid hearsay exception which would dlow the admission of firs-hand ord evidence of
achild's satement or video recording of such statements has the following advantages.

The best evidence is obtained: The falure of the hearsay rule to ensure tha the best
evidence of child sexua assault is before the court has been adverted to. Video recordings
in particular of a child's statements would ensure the best evidence is available. The child's
evidence, together with the demeanour and manner of disclosure, could be obtained and
preserved while the details are fresh in ther mind. The visud recording would be
particularly vauable for smal children who are likely to show by actions what happened.
Moreover the interview method would be accessible and could be evaluated by the court.

Encouraging pleas of guilty: Knowledge of the exigence of a video containing
disclosures by a child of sexua assault is cdlaimed to encourage the defendant to plead guilty,
particularly if the video can be used as evidence.

Reducing trauma: The child would be protected from the orded of giving evidence, at
least in relation to the details of the offence. If the video recording option which does not
alow the child to be called or cross-examined is adopted, the protection of the child is even
gregter. Trestment and counsdlling can commence without fear of accusation of influencing
the child's evidence and the child can be encouraged to forget the details of the offence
without being required to be reminded of them perhaps weeks later.

Preventing retractions: It is now wel recognised that sexudly abused children will
frequently assert thet their initid alegations were untrue.  Retractions are sometimes caused
because of the disruptive interventions and trauma that can follow disclosure. The use of
videotaped interviews can both help prevent and deter retraction.

The defenceisassisted: The defendant can view the video and by knowing al the details
of the child's evidence is in a better postion to prepare the defence. If the proposd of
alowing defence counsd to participate in the interview is adopted, questions which counsd
may be inhibited from asking for fear of upsetting the child and dienating the jury can be put
sympatheticaly to the child by the child examiner.

Criticisms of Hear say and Video Proposals

Contrary to basic traditions of justice

Specia hearsay exceptions and proposals to alow video recordings as evidence have been
criticised on the grounds thet they are contrary to badc traditions of justice which give the
accused the right to confront his accusers, the right to cross-examine and thus properly test
the evidence and ensure that the jury observes the demeanour of the witness while testifying.
In the USA datutory hearsay exceptions and videotaping provisons have been criticised
and in some cases hdd invaid on the grounds that they conflict with the condtitutiond
requirement of confrontation. There is, of course, no conditutiona right to confront
witnesses in Audrdia, but a common law right to do o is recognised. The falure of the
prosecution to cdl a child victim of assault as a witness in a crimind trid may, in some
circumstances, be regarded as a falure to conduct the prosecution fairly amounting to a
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miscarriage of justice (Whitehorn v. The Queen [1983] 152 CLR 657). Clearly a baance
is required between the rights of the suspect and the interests of the child. The videotape
proposas discussed above do not conflict with the basic traditions of justice. They envisage
that the interviews be conducted by experienced child examiners who probe for mistake and
fabrication. The interviewer must be caled and cross-examined. The child must either be
cdled and made available for cross-examination and thus the evidence can be tested, or if
Glanville Williams proposa is adopted the opportunity is provided a the interview for
defence counsd to cross-examine the child through the examiner and provison is made for
the judge to order the child to be caled where necessary. A new ‘first-hand' hearsay
exception such as that recommended by the Audrdian Lawv Reform Commission, which
would permit ord evidence to be given of a child's satement requires that an available child
be called and made available for cross-examination. In the case of an unavailable child, a
drict test of reiability such as that suggested by the Audtrdian Law Reform Commission
should be required.

Contaminated evidence and clumsy questioning

Some view videotaped evidence as involving consderable dangers of brainwashing and of
coaching of children. The risk thet the interviewer will prompt the child by excessve use of
leading questions has been raised. This objection is answerable. The absence of videotapes
does not preclude brainwashing posshilities. In fact, when videotgped interviews are
carefully conducted with children as soon as possible after the complaint, the opportunity for
coaching is less than when the time lapse between complaint and court proceedings is
consderable. The presence of the defendant and his legal adviser could be an additiond
safeguard and rules of court or regulations controlling the conduct of the interviews could
require that everything that occurs in the interview room be recorded, thus ensuring the
absence of dummy runs. Difficulties in conducting interviews which mugt a the same time
sarve the therapeutic interests of the child and provide acceptable evidence have been
acknowledged by expert interviewers. If interviews are to be used as evidence the
interviewer must leave the child to tell the story as much as possible, retaining a neutra
position while creating a sympathetic and understanding atmosphere. Technica problems of
authentication and accuracy can aso be solved. An in-built clock continuoudy showing the
time on the screen can show whether the video has been stopped or edited.

Use by defence to discredit child witness

The objection has been raised that video statements if admissble as evidence would
encourage a more detailed and exhaugtive cross-examination of the child in the hope that
discrepancies would emerge between the interview and the child's evidence in court thus
discrediting the child and adding to distress. If Glanville Williams proposd is adopted this
difficulty is avoided, but even if the child is required to be made available for cross-
examination this objection has been answered by Spencer (supra) who points out that even
now children can be put through cross-examination on their video-statements because the
defence have dways been dlowed to cross-examine witnesses on their inconsstent
statements.

Excessive weight

The fear has been expressed that presenting the evidence in the form of a videotape may
make too great an impact on the jury and thus usurp the jury function. This has been
referred to in the USA as the phenomenon of 'status-conferrd’. The media bestows prestige
and enhances the authority of the individud by legitimising his datus. This merdy reflects a
migtrust of juries and is an insufficient reason for regjecting the procedure.
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Closed-Circuit Television

To reduce the trauma of testifying in court, a number of jurisdictions in the USA have
introduced a procedure which alows child victims to testify on closed-circuit television.
There are anumber of variations relating to who should be present with the child, whether or
not the child should be able to see and hear the defendant and thirdly whether the option of
using closed-circuit televison should be available at the discretion of the prosecutor or &t the
discretion of the court. In England a provison in the Crimind Jugtice Bill permits children
under 14 to give evidence by video-link before the Crown Court on atria on indictment for
sexud offences and offences involving assault, injury or a threet of injury to any person.
Leave of the court is necessary before evidence is given by live video-link.

Videotaped Depositions as Evidence

In the absence of a new gtatutory hearsay exception which would have the effect of alowing
the admisson of videotaped depodtions as evidence, an dternative possbility is the
enactment of specid provisons permitting the video recording of depostions and for thelr
admisshility a the trid. In the USA provisons specificaly providing for videotaped
depositions have been introduced in a number of states. In some states, norma courtroom
procedures apply at the taping and the victim need not be present at the trid. An dternative
gpproach is to provide for the videotaping of depostions outsde the presence of the
defendant using closed-circuit television. In some sates afinding that the victim would suffer
a leest moderate emaotiond or menta harm if required to testify in open court is a condition
of admisshility.

Conclusion

Reform in the area of child abuse is fraught with difficulty. Thereisadanger of overreaction
and of ill-conceived child abuse campaigns which may result in overzedous investigation and
damaging intervention. A sensationaised 'mora panic’ gpproach to child abuse can militate
againg congructive resolution of the problem and lead to a demand for urgent solutions
which leave no time to examine broader issues. In reforming the law in this area the
chdlenge is to guard againgt overreaction and to maintain a balance between the rights of
suspects and the protection of victims. At the same time, the limits of the exercise must be
kept firmly in mind. The broader issues of the socid structure which gives rise to child abuse
must not be ignored. Not only are structura problems of inequdity, poverty and resulting
sressimplicated, but inditutionaised violence, the nuclearity of the family and gender power
differentids are among the complex socid factors which are linked with child abuse. The
lega machinery of crimina justice, child protection and welfare should be seen as a short-
term wegpon rather than a long-term solution. But as a starting point, those aspects of the
legd system such as evidentiary laws which reinforce the inequdities of power between
adults and children should be addressed.

The case for dgnificant changes to the laws of evidence in relaion to the evidence of
children has been made out. A comprehensive datutory approach is required. Existing
competence and corroboration rules should be abolished so that evidence of children can be
made avalable to the court and its reliability determined without it being regected or
evauated on the bass of outmoded rules. The rules relating to expert evidence should be
dtered to dlow experts in child development to inform the court on such matters as the
reliability of children as withesses and to assst the courts as to the type of questions which
are gppropriate to the cognitive development of a particular child. Clearly generd reform of
the hearsay ruleislong overdue. A revised and smpler category of exceptions which would
have the effect of making firg-hand ord or documentary evidence of a child victim's
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gatement admissible, is desirable. But such provisons are likely to be too redrictive in
some cases, for a child would till be required to appear in court and be cross-examined if
available. In many casesit isnot desirable to cdl the child. Moreover, agenera overhaul of
the hearsay rule may be difficult to implement in the short term.  The best immediate solution
is to give the prosecution the option of tendering as evidence a video recording of an
interview with the child obtained in accordance with stringent procedures and with questions
in cross-examination directed to the child through a ‘child examiner' at the interview, or
perhaps through the judge at the court. Where the child is required to give evidence, the
evidence should be able to be given via closed-circuit televison.
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T his paper addresses a number of issues concerning the evidence that children give
as witnesses in court proceedings. The problems and difficulties which face parties

and ther lawyers in trying to have useful and rdiable evidence from children
admitted have been the subject of much writing. A number of these problems are of generd
application. They apply whatever the kind of proceeding the child is involved in. Other
problems are more particular. They arise, for example, because of the specid nature of the
cimind trid, and again, because of the specid problems posed by sexud assault
proceedings. This paper is not limited to sexua assault proceedings athough they are an
important and, regrettably, increasing class of case in which the evidence of child witnesses
is important.

Evidence Report

The bass for this paper is the reforms to the law of evidence recommended by the
Audrdian Law Reform Commisson in its report Evidence (ALRC No. 38). That report,
published in 1987, was a mgor exercise covering practicdly the whole of the law of
evidence. It recommended what amounts to a codification of the law of evidence. Because
of the limitations of the terms of the Commisson's reference, the draft legidation attached to
the report only gpplied in federd and territory courts - including the courts of the Audraian
Capitd Territory. However, state adminigrations - in particular New South Wales - have
shown condderable eagerness to take up the Commisson's recommendations. The
Standing Committee of Attorneys-Generd has dso started to examine the recommendations
with the view to producing as much uniformity as possble in evidence law throughout
Audrdia The recommendations made by the Commission may well be the law of evidence
that everyone has to ded with in the future.

Outline of Paper

This paper deds with a number of discrete but interrelated topics. It has dready been said
that the Commisson's recommendations were not limited to the crimind trid. But it is
obvious that the crimind trid - and particularly sexud assault cases - are the most Sgnificant
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kind of proceeding for our consideration here today: a number of sessions in this seminar
have dready been devoted to them. Accordingly, firg to be discussed will be the
underpinning assumptions, and the philosophica approach, that the Commission took to its
work. Second will be the subject of competence of child witnesses, then the swearing of the
child witness, with a few passng remarks on the rules governing the way children give
evidence and the way they are examined and cross-examined, the impact of the hearsay rule
on a child's evidence and of the opinion rule - in particular expert opinion - on evidence
about children, a mention of confessons made by children and finaly a few words about the
Commission's recommendations about corroboration rules,

Policy Framework

Turning firdt to the basic gpproach of the Commisson and the policy framework it adopted
in formulating its proposdls, the magor area of contention in the Commission's work was,
predictably, the crimind trid. Child sexud assault is a particularly horrid crime. The impact
of such crimes on ther victims is long laging: indeed, some victims never fully recover.
Non-child assault cases are equally disturbing.

The traditiond view of the crimind trid was summed up in the Commisson's report by
Justice R. W. Fox:

The central question in a criminal trial is whether the Crown has proved the guilt
of the accused beyond reasonable doubt. The purpose of the criminal tria is not
'to find out if the accused is guilty’. The primary and specific object of the
system is to be able to say with confidence: that if there is a verdict of guilty
there can be no doubt that the accused did what was charged with the requisite
mens rea.

(Justice Fox 1982 quoted in Australian Law Reform Commission 1987, p. 19).

As courts, like any other human indtitution, are falible, the approach to the crimind tria
becomes a question of deciding what risk of error is acceptable - the risk of erroneoudy
convicting the innocent or the risk of erroneocudy acquitting the guilty? Traditiondly, the
answer to that question has been that it is the risk of wrongful conviction which must be
minimised. It is summarised in Blackstone's (1969) commentary thet it is better that ten
guilty people escape than one innocent suffer. The Commission gave detailed and lengthy
consderation to this question. It concluded that a clear and strong case should be made out
before any changes are made to the community's traditiona view of the crimind trid. It
concluded that no case for so fundamental a change had been shown. Accordingly, the
proposals it developed, particularly in the context of crimina trids, focused on:

m the importance of fact finding - any departure from an evidentiary rule which
maximises the ability of the court to find the facts requires judtification; and

m the nature and purpose of the crimina trid - a more stringent approach was
taken to the admission of evidence againgt accused persons as digtinct from the
admission of evidence for their benefit. A smilar gpproach was taken in other
areas such as compellability, cross-examination and unsworn evidence.
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Competence

It isimportant at the outset to digtinguish two kinds of competence. The first was described
by the Commission as 'psychologica competence. It is, traditionaly, what is described as
competence. The second kind of competence was described by the Commission as 'legd
competence' and covers such matters as the competence of the accused to give evidence as
awitness for the prosecution.

The law on psychologica competence - the ability of a person to be a witness - varies.
The traditiond common law test is that a witness who understands the nature and
consequences of the oath is psychologicaly competent. Even here there is confusion as to
whether it is necessary that the witness have a particular religious belief or not. Legidationin
a number of jurisdictions has dedt specidly with the evidence of children who do not
understand the nature of the oath. The conditions under which such children may give
evidence vary. In some jurisdictions, the court must be satisfied thet the child is of ‘sufficient
intelligence to judtify the reception of the evidence and to understand the duty of spesking
the truth’. In other jurisdictions, in particular the Audtrdian Capita Territory, the court is
under a pogitive duty to explain to the child that the child must be truthful.

Even the definition of child varies. Some jurisdictions define child by reference to age -
fourteen years in the Audralian Capitd Territory, twelve years in Western Audtrdia, and
Tasmania, New South Waes and Norfolk Idand spesk of a child of tender years.
Queendand does not deign to define the expression &t all.

All these tegts, both the common law test and its statutory modifications, focus on the
necessity for teling the truth. In the Commisson's view that is redly only hdf the sory.
Essentidly, there are two tests which must be satisfied before it can be sad that it is
worthwhile to recelve evidence from a person. The fird is that the person must understand
that there is an obligation on witnesses to give truthful evidence. Equaly importantly, al
witnesses must be able to engage in rationa conversation on the subjects on which they are
questioned. There is no point in taking evidence on a withess whereabouts if the withess
seadfagtly clams to have been on Mars at the relevant time.  Accordingly, the Commission
recommended a three-stage test:

m that dl witnesses are presumed competent to give evidence;

m aperson ‘who is incgpable of understanding thet, in giving evidence he or she is
under an obligation to give truthful evidence - isincompetent’; and

m that a person ‘who is incgpable of giving a rationd reply to a question about a
fact' isincompetent to give evidence abouit that fact.

In the Commission's view, atest so structured is particularly appropriate in the case of
child witnesses. Firdly, it will be for the party who wishes to impugn the child as a witness
to make out acase. There will be no automatic assumption thet a child of a particular age is
incompetent. The understanding of the obligation to give truthful evidence will be stisfied in
the case of children who do in fact understand the nature of consequences of the oath or
afirmation. There is sufficient flexibility in the phrase ‘truthful' to ensure that the court, in
conddering competence, directs its mind to the basic issue. The flexibility of the find test is
aso important. The degree of a child's understanding of the concepts involved in the
evidence that they give varies with the age and developmenta stege of the child. The extent
to which the child's language skills have matured is aso a Sgnificant factor. These ills vary
between children, even those of the same chronologica age. They aso vary with the nature
of the subject matter concerned. On some matters, children of a particular age and
developmentd stage will be able to give quite accurate and rationd replies. For other
matters, such replies will be beyond them. The proposd by the Commisson is flexible
enough to dlow the courts to have evidence from children on those matters on which their
evidence isrational and acceptable but to exclude evidence concerning matters that they are
not psychologicaly competent to ded with.
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The net result of the Commission's proposals will be to maximise the opportunities for
courts to receive evidence from children while at the same time maximising the usefulness of
that evidence.

Sworn and Unsworn Evidence

Closdly dlied to the question of competence is the question of swearing young children. The
date and territory legidation mentioned above dedling with competence generdly alows
witnesses incompetent to take the oath under the traditiona tests to affirm. The legidation
deding specificdly with children does not, however, impose a requirement that the child
affirm. The court smply has to be satisfied that the child understands the duty of spesking
the truth.

The Commission's recommended |egidation, on the other hand, requires all witnessesto
swear an oah or make an affirmation. The Commission fredy acknowledged that in many
cases the requirement is merely symbolic. However, the Commission aso noted that the
process of taking the oath or making the affirmation could in some cases make witnesses
more careful and thus assig fact finding. The Commission did not anticipate any difficulties
with child witnesses through the requirement to take the oath or make an affirmation. For
child witnesses who understand the nature and consequence of the oath, there is no difficulty
with ether an oath or an affirmation. For a child witness who does not understand the nature
and consequence of an oath, an affirmation would be the appropriate way of proceeding.
The Commission's recommendations provided for aform of affirmation as follows:

| solemnly and sincerely declare and affirm that the evidence | shal give will be
the truth the whole truth and nothing but the truth.

Although this form was intended to andardise the various forms of affirmation in usein
federd courts throughout Audrdia, there is no magic to those paticular words. Any
gopropriate, dmilar form of affirmation, desgned for the particular child, would be
acceptable under the Commission's proposas and would focus the child's attention on the
duty to be truthful in answering questions.

Manner of Giving Evidence

Next it isnecessary to draw attention to a number of recommendations concerning the way
in which witnesses are questioned. These are found in Divison 3 of Part Ill of the
Commisson's Draft Bill.

The Commission's recommendations firmly recognise the control that a court has over
its own proceedings. In particular, the manner in which witnesses are to be questioned may
be the subject of directions and orders by the court at the court's discretion (Draft Evidence
Bill 1987 clause 30). Subject to that overriding discretion, parties may question witnesses
as they think fit. A particular attempt is made in the Draft Bill to encourage the court and
parties to dlow evidence in narrative form. Thiswill be especidly hdpful in the case of child
witnesses.

Two particular procedurd rules should be brought to attention in the context of cross-
examination. Both caused some congternation in the Commission's consultations, even
though they redlly do no more than represent the present law. Cross-examination has
traditiondly been the playground of counsel and courts are normaly reluctant to interfere
with counsdl in the conduct of cross-examination. But the Commisson recommended two
rules.
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m Improper questions. The Commisson included a specid clause concerning
improper questioning in cross-examination:

(1) If a mideading quedtion, or a question that is unduly annoying, harassng,
intimidating, offensive, oppressive or reptitive, is put to a witness in cross-
examindion, the court may disalow the question or inform the witness that it
need not be answered.

(2) For the purposes of subsection (1), the matters that the court shall take into
account include any relevant condition or charecterigic of the witness,
induding age.. . .

m Leading questions. A leading question is a question that suggests a particular
answer. Generdly spesking, leading questions are disdlowed in examination in
chigf but quite permissble in crossexamination.  The Commisson's
recommended provisions reed:

(1) A paty may put aleading question to awitness in cross-examination unless
the court disalows the question or directs the witness not to answer it.

(2) Indetermining whether to disdlow the question or give such a direction, the
matters that the court should take into account include the extent to which . . .
(d) the facts will be better ascertained if leading questions are not used.

As can be seen, there is ample scope for the court to control the cross-examination of
child witnesses through these provisons. The very existence of these provisons, in agenera
Evidence Act, will itsdf tend to overcome the reluctance that courts may tend to fed about
interfering with cross-examination, even of child witnesses,

Hearsay Evidence

The only matter of hearsay evidence that will be addressed here concerns the reception of
what a child said outsde the court. Particularly in sexua assault cases, evidence of what the
child said will be an important matter for the prosecution. It will, however, normadly be
hearsay evidence and therefore inadmissible to prove the truth of what the child said.

Firg, the Commisson recommended that the exclusonary rule for hearsay evidence
should be continued. Evidence by hearsay should not be admissible to prove the truth of
what is assarted, but if that evidence is otherwise admitted, for example for some other
purpose, the Commission recommended that there be no bar on using it for the hearsay
purpose.

In the crimind trid, the Commisson distinguishes between two cases for hearsay
purposes. The first is where the person who made the statement - in this case the child - is
not available to give evidence. In the case of the child, that may be because the child is
incompetent to give evidence. In this case, the hearsay statement may be admitted in a
number of circumstances, the most relevant being that the statement was made at or shortly
after the time when the events to which it relates occurred and in circumstances that make it
unlikely that the statement was a fabrication.  Furthermore, a more relaxed rule is available
to the defence. The defence may have admitted any evidence of a hearsay statement if the
witnesswho gives it saw, heard or otherwise perceived the statement being made.

A further reform isthat notice must be given if evidence of this kind isto be adduced.

Where the child witness is available and competent to give evidence about what was
sad in the statement, the generd rule isthat the child must be called. In these circumstances
the other recommendations, aready discussed, about examination in chief and cross-
examination will apply.
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Opinion Evidence

There are two aspects of opinion evidence, as it relates to children, that should be noted.
The firg is the tendency of some children to give evidence which must be characterised as
opinion evidence. Objection could be taken to such evidence on that ground alone. The
second aspect is the extent to which evidence about children as witnesses can be givento a
court: the expert evidence problem.

The traditiond rule about opinion evidenceis as expressed by the Commission:

Evidence of an opinion is not admissible to prove the existence of afact asto the
existence to which the opinion was expressed.

Accordingly, evidence that a car was travelling 'very fast' could be in theory regjected on
the ground that it is opinion evidence.

The Commisson's recommendations pick up and rationdise the redity of court
practice. A particular exception to the rule which excludes opinion evidence is given for
wha the Commisson cdled ‘lay opinion evidence. Two conditions are required. The
opinion must be based on what the witness heard, saw or otherwise perceived: the opinion
must be the witness opinion of what the witness persondly saw or observed. The second
requirement is that 'evidence of the opinion is necessary to obtain an adequate account of
the person's perception’. This focuses on convenience and hepfulness to the fact-finding
function of the court.

These exceptions to the opinion rule will provide the court with more flexibility in
deding with evidence given by children who, depending on ther ages and sages of
development, are more likdly to infringe the technica opinion evidence rule.

The second matter is evidence about the child witness - in particular, expert evidence.
It has dready been indicated that the gpplication of a number of the rules proposed by the
Commission will depend on an assessment by the court of the developmentd stage of the
paticular child witness. For this purpose, expert evidence will be required. The
Commisson proposes a Sgnificant ratiiondisation of the presently overly technicd rules
concerning expert evidence and their replacement with a smple and flexible test dlowing
evidence wholly or subgtantialy based on the witness pecialised knowledge based on their
training, sudy or experience. In particular, the recommendations involve the abolition of the
rule known as the ‘common knowledge rule - a common law rule under which expert
testimony on 'matters of common knowledge' has been excluded.

Confessions

The above has largely focused on the child as awithess in the proceedings only. However,
it is equaly important to focus on evidentiary rules which come into play in reation to the
child as accused. Of these, the chief is the admissions rule, a rule which provides an
exception to the hearsay rule for an admisson by an accused (a confession).

The present law concerning the admisson of evidence of a confession is technicd,
complicated and difficult to underdand and judtify. Basicdly it requires that to be admissble
agang an accused, a confesson must have been made voluntarily. The content of the
notion of voluntariness in this context is by no means easy to undergand. In paticular it is
unclear whether the persond characteristics of the suspect who made the confesson are
relevant to determining whether the confesson was voluntary, especidly where there was no
externa pressure gpplied to make the confesson.  Furthermore, there is a vast body of
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technical and unclear law dedling with the admissibility of a confesson induced by threats or
promises by a person in authority, such as a policeman.

The Commisson's recommendations cut through this to the focus and function of the
voluntarinesstest. Four principa rules were proposed:

m Admissions obtained by violence or other unacceptable conduct were to be
completely excluded.

m The court must be satisfied that the confesson was made in circumstances that
were not likely to affect its truth adversdly, taking into account, in particular, the
persona characterigtics of the person who made the confession, including his or
her age.

m Certain procedura requirements were imposed. The questioning in the course of
which the confesson was made must have been recorded, and the recording
must be available to the court, or an independent third person must have been
present and be able to give evidence about the course of the questioning.

m Findly, agenerd discretion to exclude evidence illegdly or improperly obtained,
including evidence of a confesson, was proposed.

Of particular relevance to the prosecution of children is the second of those criteria
The suggestibility of some children, and the ease with which moral and other pressure can be
gpplied to them, make the admission of confessons by them a matter of particular concern.
The Commisson's proposds focus on the circumstances in which the confesson was
obtained, the physica, psychological and mord pressures that existed at the time and the
extent to which those pressures may have caused the child to make a confession which was
untrue.

Corroboration

Matters of particular interest, especidly in prosecutions involving children, are the
requirements of corroboration and corroboration warnings. At this stage it is necessary to
refer back to the underlying rationde of the crimina tria mentioned earlier in this pgper. The
concern to minimise the risk of wrongful conviction requires that evidence which, either of its
nature, or in the particular circumstances of the casg, is less than completely reliable should
be scrutinised carefully before being the basis of a finding of guilt. Corroboration
requirements are one form of that scrutiny. The problem with the present law requiring
corroboration (not just in respect of children's evidence) is that the categories of cases
where corroboration is required are overly technica, arbitrary and have smply 'grown like
Topsy'. Infact, the law on corroboration warnings may tend to midead juries rather than to
clarify matters.

The Commission's proposd was that al existing requirements that a witness evidence
be corroborated be abolished. Instead, the Commission proposed that an accused should
be able, in a number of broadly specified classes of case, to require the judge to warn the
jury about the unrdiability or possble unrdiability of the evidence. The classes of case listed
by the Commission pick up the broad themes of the present law. They include:

hearsay evidence,

identification evidence,

evidence the rdiability of which may be affected by age;

in the case of sexud offences - the victim's evidence; and

prosecution evidence of those involved in the events giving rise to the
prosecution.
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It will be seen that the evidence of children, and the evidence of children in child sexud
assault cases, fdl within the classes of evidence in repect of which these warnings may be
caled for by the accused.

It is important to note, however, that the judge is not absolutely bound to give such a
warning. The Commission's suggested provison reads.

2 Where there is a jury and a party so requests, the judge shal, unless
there are good reasons for not doing so -

(a) warn the jury that the evidence may be unreliable;

(b) inform the jury of matter that may causeit to be unreliable; and

(c) warn the jury of the need for caution in determining whether to accept the evidence and
the weight to be givento it (Australian Law Reform Commission 1987).

If there is no good reason to give awarning of this kind, the court will not be bound to
giveone. Whereit isto give one, the warning must focus on the unrdliability of the evidence.
Vague and general warnings, such that evidence of children is aways to be suspected, or
evidence of the victim in a sexual case is dways to be suspected, will not do. The court
must direct the jury's atention to the particular matters which may make the particular
evidence unreligble.
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T here have been very few occasions where a judge has given leave for achild to
give evidence in the Family Court. The Family Law Act 1975 (Cwilth) saysthat

children can only give evidence with the leave of the judge, and | am thankful that
that isso. On one occasion | have dlowed a 16-year-old, who was working, to give
evidence concerning acts of crudty by her father againgt her mother. She was awilling
witness and offered to do so. | thought she was able to look after hersdlf and | was dso
satisfied that she would not be subjected to too much traumaif she did. Otherwise, | have
never permitted a child under 16 to give evidence.

The Family Law Act

The difference between our court and other jurisdictions liesin the Family Law Act whichis
an Act which ded's with private disputes between people. On the whole, the Family Law
Act dedswith civil matters, private affarsinvolving family law - very different from the
crimind jurisdiction where the Sate isinvolved.

The guiding principle in the Family Court where custody and access are concerned isthe
welfare of the child. Since the wdfare of the child is the paramount consideration then as a
rule, a child should not be alowed to give evidence because the Situation istoo traumatic for
it. Asthe Family Court has had powers referred to it to enableit to ded with ex nuptia
children, it now hasjurisdiction over dl children asfar as custody, access and maintenance
are concerned.

In dealing with questions of contempt, which usualy relate to disobedience of court orders,
the Family Court exercises a quas-crimind jurisdiction. But leaving that asde, the Family
Court'sjob isnot to punish or to deter, rather itsjob isto try and resolve disputes with as
little trauma as possible for adults and for children. Its duty isto make orders for custody or
access which serve the best interests of the child in both the short and long term.

The Family Court does have some investigetive power, by virtue of its dealing with custody
and access. Itisnot part of the inherent jurisdiction of the court but rather, the judge is
alowed to ask questions of hisown motion. That isnot given in other jurisdictions as arule.
In the Family Court, if it isfelt that alawyer is not asking gppropriate questions, or is not
directing their attention to the important issues, the judgeis alowed to step in and ask
questions. If, however, he does it too often he can be taken up on apped on the basis of
interfering with counsdl's conduct of the case. Generdly spesking, the judge is not supposed
to interfere with the cross-examination or the evidence in chief, nor with the conduct of the
case by the counsdl, but they are allowed to ask gppropriate questions of their own motion
in matters relating to children.

Evidence Befor e the Family Court

The rationae of this paper is not so much whether there should be child witnessesin the
Family Court because that is a non-issue, but rather the question of how the court deals with
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adlegations of child sexua abuse. It ishoped that this account of the Family Court's
procedure in getting the evidence before the court may be of assstance.

Court counsellor's reports

In South Audtrdiathere are a very large number of custody and access casesinvolving child
sexud abuse dlegations. For two weeks in every month, ajudge is engaged full time on
hearing nothing but these types of cases. One way the evidence is put before the court in
these or any other matters is by an exception to the hearsay rule - court counsellors reports
are consdered acceptable evidence. Whatever the child says to the court counsdllor can
come before the court as evidence in areport, either written or as oraly reported by the
court counsdlor.

Reynolds v. Reynolds

Another way is viathe High Court case of Reynolds v. Reynolds which dlows statements
made by the child (the subject of the dispute) to any adult, to be brought before the court
through the evidence of the adult. Those two very important means. the statute legidation
and the case of Reynolds v. Reynolds, enable the Family Court to hear evidence which is
not available to courts of crimind jurisdiction. Whether this evidence should be available to
courts of crimind jurisdiction is another matter best Ieft for Parliament and others to decide.

Separate representatives

Another provison available to the Family Court iss. 65 of the Family Law Act, which
enables the judge on the gpplication of ether party, or of his own motion, to appoint a
Separate representative. The representative, paid for by the Lega Services Commission,
will then represent the child. The representative does not represent either party but smply
acts as achampion of the child. The separate representative can arrange for such expert
evidence or the calling of evidence asthey think fit. This procedure isvery closeto the firg-
class proposd raised yesterday of an independent representative being appointed for the
child victim/witness. It would have to be legidated by every date parliament asit is a matter
for crimind legidation which isadate, not federd metter. Thereis certainly no legidative
provison for it in South Audtraia, but should there be, it would be a great step forward.
The provision for a separate representative (who is usudly appointed in difficult custody
cases and automatically appointed in the Addaide regigtry in al casesinvolving alegations of
child sexua abuse) is most useful and is usualy of great assstance to the judge. For one
thing, the independent representative does not represent the interests of elther the father or
the mother, but represents the child. Great weight can be placed on the evidence cdled by
the separate representative.

Department of community welfare files

Another thing that the Family Court can do in cases of child sexud abuseisto ask the
Minigter for Community Wefare to intervene. There can be a production, for example, of
the Department of Community Wefare files subject to examination under the
Commonwedth Evidence Act 1905. It can contain dl sorts of useful information.

Videotaped interviews
There exigts a protocol in the Family Court as regards the conduct of child sexua abuse

cases. It usudly involves near autometic suspension of access (or at least dlowing only
supervised access while there is an investigation of the alegation carried out) because it is
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very easy to make dlegations of child sexud abuse and whether they can be substantiated or
not is another matter.

The Family Court can aso utilise the videotgped interview. This includes videotaping of
access (supervised access between the alegedly abused child and the dlegedly abusing
parent) and videotagping of the origind investigetive interview. It is of tremendous assistance
to the court to actudly see and hear the interview instead of just relying on an expert's
written notes of the interview. Of course, that means that the interview must be conducted
on the bassthat it will be used for evidence later, thus no leading questions are alowed etc.
It dso means that the expert who conducts the interview is subject to cross-examination, but
not the child. The videotape is put before the court as an exhibit.

Corroboration

Also in the Family Court itsdf no corroboration is necessary for afinding of child sexud
abuse to be made. The Court does not have the gtrict requirements of the crimina justice
sysem.

Expert evidence

As regards the evidence of experts, the Chief Judge, Justice Elizabeth Evaitt, put out a
practice direction that there are not to be multiple examinations of children. If there were,
then the judge could refuse to receive the evidence of the numerous experts that had
examined the child. Thisisavery sensble practice direction, as it discourages the
profession from hawking the child round from one expert to another. One problem isthat if
one sde produces experts the other side will produce theirs, the separate representative
may produce theirs, and the result is the proceedings become very protracted. In Adelaide,
court delays have blown out consderably, sSmply because there are child sex abuse trids
which go on for days and days. However, no children are involved as withesses o there is
no traumacto the child if matters are adjourned, but it is often of greet inconvenience and
expenseto thelitigant. Accessis usualy sugpended while these delays occur, which can ruin
the relationship between the father and the child.

Children at Risk

In the Full Court decison of M v. M (1987) the Family Court held that it was not necessary
for thetrid judge to make a positive finding of fact in relation to alegations of child abuse.
The Full Court said that it was incumbent upon the court to protect the child and that the
Family Court isnot a court of crimind jurisdiction. Furthermore, even though no alegation
of child sexud abuse has been proven, if the court is of the view that the child could be a
risk in any way if access were to be resumed, then the father could be denied access.

That hasled to alot of frustration because in many cases of dlegations of child sex abuse,
oneis deding with families which are dready split. They usudly arrive after access has
taken place, or after custody even has been determined or while custody is being fought out.
Sometimes the actud incident aleged is said to have taken place quite some time before and
very often the police will not prosecute because they just do not think thereis sufficient
evidence.

Often an accused father wants to have his name cleared in the Family Court. The Full Court
has held that it is not the function of the court to clear anyone's name, its job is to protect the
child. So then, where does the accused go? Thereis no question of any punishment in the
Family Court. Even if the court makes afinding of child sexud abuse, that in itself does not
mean a gaol sentence or abond or smilar; dl it meansisthat the accused is denied access.
If the wife then disappears with the children - which has happened - and the husband then
brings an application for access, the judge may fed very congrained to grant the gpplication,
smply because there is no-one there to oppose it. Thisiswhy it is so important to have the
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Separate representatives who can be there to oppose it and why, in fact, the Family Court
automaticaly or dmost invariably gppoints separate representatives the moment thereis any
alegation of child sexud abuse.

Another aspect iswhen there is a consent order and the parties sort it out between
themselves. It isvery important to have the independent representative there to ensure that
the terms are appropriate for the child, particularly if the independent representative believes
there may have been sexua abuse. It cannot be a consent order if, in fact, the independent
Separate representative fed s that the child's interests are not being protected. But, if thereis
no trid and no finding, it is very difficult to oppose that consent order. As can be seen, there
are dl sorts of flawsin the system - it is not a perfect system by any manner or means.

Conclusion

To make afinding of child sexua abuse, the Family Court, does not require it to be proved
beyond reasonable doubt, but only to find it on the balance of probability. But in the Family
Court of course, the liberty of the subject isnot involved. It might be easier in some ways
for the Family Court if it did dlow children to give evidence directly to it. The judges could
judge for themsdaves whether there is any substance in the alegation or not. But, regardless
of that, my view isthat children, particularly under the age of twelve years, should not be
permitted to give evidence in the court, Smply because of physica exhaustion and dl the
difficulties that have been spoken about over the last two days.

So if the adversary system isto be retained, some other solutions have to be found for the
crimind judtice system.
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T he Family Court rarely has children giving evidencee. We have deveoped a
procedure whereby methods are subgtituted for the obtaining of evidence of

children. The Family Court of Audrdiais not the only court in this country which
dedswith family law. The other court, of course, isthe Court of Summary Jurisdiction, dso
caled the Magigtrate's Court or the Court of Petty Sessons. That court dso is empowered
to ded with some family law matters, and when it does ded with those matters it uses and
gopliesthe same law, rules and evidence as are gpplicable in the Family Court.

The Family Court of Audrdiaisunique. The Court is presded over by a judge Sitting
done. Tha means that we have no jury to assst us. The Family Court has jurisdiction to
hear cases in dl matrimonia causes - that is proceedings between partners to the marriage,
sometimes involving other persons than the parties, for example representatives of the
children, blood relatives, or even strangers. This jurisdiction covers matters of guardianship
of children, custody of children, access to children, non-molestation of adults or children,
sole use of the marimonid home, property settlement, spousd or child maintenance,
injunctive relief or enforcement of orders. We now have added to our burden additiona
juridiction in dl states (except South Audradia and Queendand, who will not cede their
powers to the Commonwedth) to ded with dl matters concerning children who are ex
nuptid.

As is obvious from congderation of the topics with which we are empowered to ded,
many, but not dl, of these matters involve and affect children. Children, for our purposes,
are persons under 18 years of age. They may file an affidavit or give evidence only with
leave. Leave is sddom sought and seldom granted. The rationde behind the reason to
regtrict the right or duty of the child to give evidence is that, in a family Stuation, evidence
concerning and affecting children should be given, so far as possble, by persons other than
the child so asto avoid the child being polarised with one parent in afamily Stuation.

| have only had two children giving evidence in ten and ahdf years. One of them wasa
girl about sixteen years who wished to give evidence in a case where her father sought
access to her younger Sster.  She wished to tel me that she had been the subject of incest
by her father on many occasions over the years and wanted to ensure that her younger sster
was not placed in the same Situation. The other one was a case of a young teenage boy
who wished to give evidence of assaults by his father upon his mother.
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Alternative Techniques for Obtaining Evidence in the Family Court

There are severd dternative techniques used by the Family Court to obtain evidence of
matters which concern or affect children. These are the interview with the judge, the use of
counselling reports and separate representatives.

Interviewing the child in chambers

The firg of the toolsisthe interview of the child by the judge in his chambers. That can take
place without a counsdllor being present should the judge wish it. To explain the terms - the

judge in his chambers merely means in his private room; and the counsdlor is a person who

is employed by the Family Court in the Counsdlling Section, being usudly ether a clinicd

psychologist or atrained socia worker. The presence of such aperson is designed to assst

the judge to see that the child is questioned carefully and properly and to assst the child to

remain at ease during what may be regarded as a somewhat traumatic experience. | have

adopted that practice on quite a few occasons and found it to be redly helpful. But a
problem with this is that the law provides that such an interview is confidentia; that means

that the judge is not permitted to inform ether of the parties of what is discussed in the

interview with the child and, of course, automaticaly the child is prohibited from mentioning

to anyone the topics discussed. The judge is entitled to use the interview, and comments
made by the child, as part of his decison making process, but as the interview is confidentia

the judge may then decide the case on matters heard in his private chambers, which are not

known to either of the parties, and the whole trid process to that extent could be a
mockery. This procedure is not very commonly used; indeed a Full Court of the Family

Court has criticised the use of the interview procedure.

Counsdllor's reports

The next tool used isthe counsellor'sreport. A report is provided by a counsdlor after the
counsdlor has interviewed the parents, the child or children and the relevant adults.

These reports, are reports in proceedings between parties relating to children - their
guardianship, custody, access or their wdfare in certain redricted areas for example
adlegations of sexud abuse. The reports deal with such matters as the wishes of children as
to whom they should live with, or whether they should see the non-custodid parent. The
reports deal with the interaction with and relationshi ps between parents and children, and the
parenting skills exhibited and displayed by the competing parties. These reports are a most
helpful part of the decison making process, particularly when they ded with statements
made by the children. But these reports are given no particular or specid significance or
weight, they are merdly one piece of the evidence in the whole of the proceedings; it is
important to bear in mind that the report is not merely rubber-stamped by the judge who
hears the proceedings. These reports bring to the court's attention, often for the first time,
adlegations of sexud abuse which can then be properly investigated in accordance with the
procedure for investigation which the court has worked ot.

Separate representation

This last matter leads on comfortably to the topic of separate representation. The Family
Court of Audrdia is the firgt court in the Commonwedth of Audraia to have a separate
representative an in-built part of the court process. A separate representetive is a lawyer
who is gppointed to represent a child or children, the subject of proceedings. Guidelines as
to the manner in which the separate representative will perform higher duty have been
worked out by the court and are laid out in practice directions. A separate representetive is
gppointed automatically when an dlegation of sexud abuse has been made and a that time
the dlegation of such abuse is referred to the relevant child welfare agency. A separate
representative acts for the child adone, protecting the child's interests againgt the interests of
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the parents or anyone ese who seeks to intervene in the proceedings. At this seminar it is
interesting to note that consderation has been given to introducing a very smilar system for
victim protection in court proceedings.

It follows thet as the Family Court of Audrdiais a civil and not a crimind court, the
Family Court does not ded with crimina charges of sexua abuse. It dedls, however, with
alegations of sexud abuse in cases concerning children. In determining whether or not such
dlegatiions have been established, the only standard of proof required is proof on the
balance of probabilities. If an dlegation of sexud abuse is established, the consequence in
the Family Court is that the offender will have no hope of obtaining custody of the child or
children, will dmost certainly have access denied to him or her, and if they are living in the
same house as the child, will dmost automatically be required to vacate that house.

The greater problem arises if the alegation of sexud abuse is not established or proved
to the required standard, but nevertheess the tria judge is satisfied that there is a risk of
such sexud abuse in the future. In such a circumstance dmost automaticaly, the person
who is the suspected offender would have no hope of getting custody of the child, and so far
as access is concerned, it would either be denied dtogether or at the very least access
would be physicaly supervised.

Conclusion

By the use of these means or tools as mentioned, coupled with the Family Court's approach
to the rule againg hearsay, indirectly - but clearly - evidence concerning children, their
wishes and statements are received into evidence. We are satisfied that in the overwhelming
number of cases we do, in fact, ensure that the wefare of children is the court's paramount
interest in fact, aswdl asin name.
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A Ithough the author has assessed many children involved in litigation over custody
and access for the Family Court, she has never seen a case where the child has

had to testify in the Family Court. The Family Court does not dlow children to be
caled as witnesses.

The two centrd issues in the use of children in judicid proceedings concern the
competency of children as witnesses and the emotiond effects of testifying.

The competency of children as witnesses will be briefly discussed with the mgor focus
being on the emationd effects of testifying. Much has been written on the competency and
credibility of children as witnesses (Benedek & Schetky 1986; Davies et d. 1986; Jones &
Krugman 1986; Nurcombe 1986) and is addressed elsewhere in this seminar.

In the Family Court, Family Court counsdlors, child psychiatrists and psychologidts,
skilled in the assessment of children, bring the children's gtories, atachments, wishes and
frudtrations to the court and are subject to cross-examination. In addition, in difficult matters
and where there have been dlegations of sexua abuse, children have their own separate
legd representation. It has been generdly accepted that such expert evauation offers more
vdidity than the narrow examination and cross-examination by counsd for the parents.
Children have their own use of language, often through play, they need to develop trust in
the interviewer, and they are confused and bewildered by an impersona court with its
drange language and setting.  Sexudly abused children are unlikely to disclose in such a
setting and if they have disclosed, they may retract.

With respect to the child's wishes, a distinction has to be made between what a child
wants and what a child needs. Some children express a wish to live with one parent
because they see that parent as vulnerable, and needy. They reverse roles and seek to care
for such a parent. This may be againgt their basic needs and such children need help with
thar guilt. Other children may wish to live with a parent who has physcaly or sexudly
abused them, despite the fact that such abuseislikely to continue. For example afour-year-
old girl who had been sexudly abused by her father and had sustained an and tear and
bruisng said patheticdly - 'l want to see daddy - even if he hurts me, | do. Her older
siblings aged eight and ten did not disclose abuse, but there were strong indications that they
too had been abused. They dso wanted to live with their father.
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The Emotional Effects of Testifying

What follows is a hypothetica account, because, fortunately, children are not cdled to give
evidence in the Family Court.

In legdly contested divorce proceedings over custody or access, children are in the
centre of a battleground between their parents. The mgjority of disputes are settled out of
court by consent, with the help of Family Court counsdllors. However, thereisa smdl core
of clients who are resstant to counsdlling even by the most competent counsellors.  Such
clients seek the decisions of the courts and they may remain locked into litigation often for
many years. Some children may have been physicaly or sexualy abused, or there are
dlegationsto that effect. 1t ismy contention that al these children are emotionally abused.

The emotiona effects on children who are involved in court contested disputes where
there are no alegations of abuse will be firgly addressed. Such children are emationdly
damaged by the conflict between their parents. Litigation usualy exacerbates any conflicts.
The old hodtility between the parents is revived during the course of the legal battles. Each
parent accuses the other of poor parenting (or worse) in order to gain advantage in the
request for custody or denia of access. The child has no hope of resolving a conflict which
cannot be resolved by the parents. Children vary in their responses to these conflicts
according to their age, sex and identification with their parents. Parents can and do
‘brainwadh' their children, mostly unconscioudy, but at times conscioudly.

The research literature has shown an increased delinquency rate (in boys) whose
parents had divorced or separated (Gregory 1965 and 1966; Douglas et d. 1968; Gibson
1969; Rutter 1971). Further, Rutter (1971) has shown that the longer the discord lasts the
more likely the children are to develop antisocid problems. Children who experience
parental discord followed by divorce and later a second discordant marriage had double the
delinquency rate compared with children who only experienced one bad marriage.

What then could be the possible emotiona effects on such children, who are aready
traumatised by the parentd conflict, testifying in a court which uses adversarial procedures?
For these immature, conflicted children testifying againgt one or other parent could give legd
sanction to this method of resolving conflicts. It may entrench, for the children, their parents
antisocia  attitudes towards one another, and children are likdy to identify with such
antisocid atitudes and values. For children who have been ‘brainwashed' a court testimony
may reinforce their aready polarised position. Such children develop extreme loyalty to one
parent to the complete exclusion of the other, to protect themsdaves againg the conflicting
pull of loydties. For those children who remain unaigned and conflicted in their loydlties,
testifying can only exacerbate such conflicts.

Allegations of Sexual Abusein Divorce Proceedings

Turning now to the increesng number of dlegaions of child sexuad abuse in divorce
proceedings, the usud scenario is that one or other parent (usualy the mother) accuses the
other parent of sexudly abusing the child. It is vitaly important to ascertain the truth or
otherwise of such dlegations. A mistake might jeopardise a child's future with risk of future
abuse, or destroy a parent's (usualy the father's) family life and career as well as exclude the
child from knowledge of that parent. Allegations made by the parent may or may not dso
be made by the child. A child's alegations may be true or false.

Ovedl, fdse dlegations of sexud abuse by children are rare. In a review of the
literature, Green (1986), noted the low incidence of fase alegations - 6 per cent of reported
cases of child sexua abuse. This figure, however, rose dramaticaly to 55 per cent in one
study Benedek & Schetky 1986) and to 36 per cent in Green's (1986) study in Family
Court cases with litigation over custody or access.

It is not the purpose of this paper to describe the evaluation of such alegations, but for
your interest Green's (1986) table of characteritics of true and false cases of child sexua
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abuse is included. Fase denid of sexud abuse is dso very common, particularly where
thereis no dispute over divorce.

Child sexud abuse occurs in a climate of secrecy. Summit (1983) described the child
sexual abuse syndrome.  Secrecy and helplessness are prerequisites for the occurrence of
sexua abuse. Dependent children fed entrapped and accommodate to the parental sexud
demands. Thismay be followed by delayed, conflicted, or unconvincing disclosure. Having
disclosed, the child is frequently disbelieved and retracts the disclosure. The child may fed
very ashamed of the forbidden sexud acts which are sometimes accompanied by
pleasurable sensations, and very guilty over the possible prosecution of the offending parent
and subsequent break up of the family. Such pressures tend to inhibit disclosure of sexud
abuse or encourage retraction once disclosure has been made. False denias therefore are
common, but false disclosures are rare,

Effects of Testifyingin Court

There have been no systematic research studies and follow-up evauations done on the
actud effects of courtroom testifying on children. However there have been many single
case reports, particularly involving the crimind court. Mentd hedth professonds have
become increasingly aware that child victims may be victimised again by the court process.
In addition to the traumas of the strange courtroom, the child has to face the defendant -
often the child's own parent. Counsd for the defence will try to disqudify the child's
dlegations, adding to the child's beief that they will not be believed.

Children cope with such stresses in a variety of ways. Some children freeze and are
unable to remember events that they had previoudy recalled in great detaill. Some retract
their previous dlegations. Children frequently fear retdiation by the defendant, particularly if
threats had been made to the child. There is dso humiliation and embarrassment about the
nature of the alegations and the children may fed that they are on trid.

A positive Sde of testifying has aso been put forward. It may dlow the child to take an
active role towards magtering the trauma and towards seeing justice done.  Single case
reports particularly with adolescents (Claman et a. 1986) have demondtrated this.
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Figure 1l

Characteristics of the True and False Cases of Child Sexual Abuse

True Cases

False Cases

Delayed, conflicted disclosure,
often with retractions

Disclosure usualy accompanied
by painful and depressive
effect

Child uses age appropriate
terminology

Child initidly reticent to
discuss abuse with mother

Child rardly will confront
father with the allegation
even with mother present

Child usualy fearful in
father's presence, congruent
with idestion unless

mol estation was gentle and
non-threatening

Mothers often depressed; no
other specific psychopathology

Child usually demonstrates
signs symptoms of child sexua
abuse syndrome

Disclosure easy and
apparently spontaneous

Disclosure with absence of
negative effect

Child may use adult sexua
terminology

Child discusses the abuse
when prompted by mother
- child checks with mother
or others

Child will often confront
father with the allegation
in mother's presence

Discrepancy between the
child'sangry accusations

and the apparent comfort
in his presence

Prominent paranoid and
hysterical psycho-
pathology in mothers

Child might be sexudly
preoccupied but does not
exhibit sgns and
symptoms of child sexual
abuse

Source: Green 1986
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The Need for a More Humanistic Approach

With respect to child sexud abuse a pleais made for a more humanistic gpproach towards
offenders and their families

Firgly, children reared outside the norma mora vaues of our society do not share our
attitudes and vaues. Very young children do not know that child sexua abuse is abnormd.
Older children, are in time, exposed to societal vaues and know it iswrong. Such children,
sworn to secrecy, are deeply ashamed, guilty, confused and prefer to blame themselves
rather than the parent on whom they are totdly rdiant. Frequently they do not share the
investigator's or society's anger at the offender and are fearful of loang such a parent. They
know the outcome of disclosure could be the parent going to gaol and the break up of the
family. Such children should not have to be burdened by the investigator's (dbeit very
understandable) anger, relentless pursuit of the truth, multiple interrogations and repeated
courtroom testimonies. We dl fed angry or even outraged when children have been
sexudly abused, sometimes very crudly. Y et we are not able to help such children until we
come to terms with our own anger.

Children require thergpy and support rather than investigation. In time, they may
experience the anger (which is often outside their awvareness), but it should be their own
anger and at their own pace.

Secondly, the offenders could be dedt with differently. Society deals much more
harshly with perpetrators of child sexua abuse than child physcd abuse. Yet it is known
that in both ingtances there is a cycle of abuse, with abuse being repesated through the
generdions. In communities where there is a more humane treatment of sexua offenders
(Giaretto 1982; Phelan 1987) more offenders will admit to the offence and come forward
for treetment. This dso serves a very vauable preventive function.  With this more
humanitarian gpproach to child physicad abuse the incidence of severe physica injuries has
falen, as parents are able and do cal for help. This has not happened with child sexua
abuse where there is every disncentive to seek help or to admit to the offence. If the
emphasis was on trestment of the offender and not on punishment, the need for children to
testify againg their parents would be greatly diminished.

Thirdly, the family requires hdp. It has been a common assumption that incestuous
families are better off without the offending parent. Y et the affected children are not thankful
for the break-up of the family. It is possble, with a combination of individud, family and
group therapy to treat these families (Giarretto 1983; Phelan 1987). It is dso known that
once the child sexud abuse has been exposed the recidivism rate is very low (0.6 per cent
Giaretto 1982; 2 per cent other sudies). The forensic psychiatrists dso claim that whilst it is
very difficult to treat fixated paedophiles, the trestment of incest offenders (who are
regressed paedophiles) isrelatively easy.

In concluson, courtrooms are bewildering and traumatic for adults, and may be
terrifying for children. The Family Court, with the wefare of children being its paramount
concern, has rightfully kept children out of court.
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T his paper will look briefly a the processes by which children are included in
proceedings in the Family Court. Children generdly are not caled as witnesses in

the Family Court. In fact, Rule 5 of Order 23 of the Family Law Rules states
specificaly that a child who is not a party to proceedings is not to be called as a witness or
remain in court unless the court otherwise orders, (sub-rule 5 (5)). Similarly, achild isnot to
swear an affidavit for use in Family Court proceedings unless the court has given leave to do
30 (sub-rule 5 (6)). While Order 23 Rule 5(1) provides that a judge or magistrate may
interview a child in chambers, thisis not awidely adopted practice in the court.

So how does information about children come before the court? Clearly, children are
intimately affected by many of the applications made to the Family Court. There are three
common avenues for such information to be conveyed to the court and those participating in
proceedings.

m through the affidavits and evidence of the parties to proceedings and witnesses
they may cdl;

m through interviews and reports prepared by Family Court counsdlors, and

m through information presented by a separate representative who may be
gppointed to represent achild, or an intervener such as a child protection agency.

This paper will focus on some of the current problems consumers encounter in ther
dedings with the Family Court. In drawing these matters to your atention, it must be
pointed out that much vauable work has been conducted within and before the court. In the
Sydney and Parramatta Regidtries in New South Waes much energy has been devoted to
liaison between the Family Court and the Department of Y outh and Community Services. A
protocol was developed as to how matters should be conducted before the Family Court
where dlegations of child sexud assault wereraised. In the last three or so years there have
been reported judgments where the issues of child sexua assault are acknowledged as

*The author works at a Community Legal Centre that provides free legal advice to women. The
nature of the Centre's work is such that it is frequently contacted by women who are facing or are
involved in Family Law proceedings, often in circumstances where they have very limited
knowledge of the process they are in, or the options available to them. The Centre is frequently
contacted by women who feel 'something has gone wrong' or that 'the system' has clearly not
operated to protect them and their children. Hence, considerably more is heard about what is
going wrong for women and children, than about things going right.
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sgnificant in custody and access proceedings. The concern is in part, the limitations of
progress so far. Many of the improvements achieved over the last few years are not yet
generdly applied elther by court personnel or practitioners.

The particular issues to be addressed relate to the processes used by the court to deal
with children who have suffered abuse at the hands of one of the parties to a family law
action. At the moment, largely the same process is applied to children who are the subject
of custody or access applications, regardless of the reported history of their family life. A
history of sexud or physical assault or emotiona abuse can have a sgnificant impact on the
way in which a child will present to court counsdllors and separate representatives and there
are problems in the way the process is currently structured. Some of the problems arise
from the way in which a child's behaviour is interpreted by those adults appointed by the
court to present information about the child.

This paper will focus on the issues associated with alegations of child sexud assault and
to alesser extent, other forms of domegtic violence. Whether the problems identified apply
generdly to dl children involved in family law proceedings is a matter for further discussion.

I ssues Relating to Child Sexual Assault

Some of the common misconceptions about child sexud assault and the ways in which such
misconceptions affect the practice of lawyers, judges and court counsdlors will now be
examined. There is dill a consderable leve of ignorance and misnformation about child
sexud assault in the community at large, and this of course, is reflected in the attitudes and
beliefs held by Family Court personnd and lega practitioners. There are severd common
responses to a disclosure of child sexud assault that demondtrate a lack of understanding of
the nature and effect of such assaullts.

Disbelief

It is gill very common for people, especidly lawyers, to say that children lie about being
assaulted or that they are 'put up' to it by their malicious and vindictive mothers (Wilson
1986; Nyman 1986). This is Smply not true. That is not to say that there will never be a
fdse complaint (Horsky et d. 1986; Summit 1983), but given the extraordinary frequency of
sexud assaults upon children (one in four girlsand onein seven boys prior to age eighteen
years), it is much more likely that lawyers will be confronted with an offender who maintains
he has done nothing, rather than a child who fasdy says someone has assaulted them. An
adlegation of child sexua assault is a serious matter and should be treated serioudy. Where
such dlegations are smply dismissed out of hand a greet disservice is done to child victims.

(M)other blaming

A great ded of suspicion is directed to alegations of sexua assault that are raised in the
context of family law proceedings. Adults and outsders often expect that children will
immediately disclose an assault upon them; however, this expectation flies in the face of the
subordination and helplessness of children who are abused by a person in a postion of
authority and trust (Summit 1983). It is in fact much more likely that a disclosure will occur
after the child has had a period away from the offender (for example, the breakdown of a
marriage and separation of parties) and has had an opportunity to fed safe to talk about
such things or is anxious a the prospect of having to resume contact with the offender (for
example, through access visits) (Horsky et al. 1986, p. 170).

Smilarly, thereis an ill-informed wisdom that holds that ‘women must know' when their
children are being sexudly abused. Flowing from this, women can be labdlled as mdicious
or manipulating because they only choose to reved abuse when this will be to ther
advantage in custody or access proceedings. In fact, ‘'most mothers are not aware of sexua
abuse (Summit 1983, p. 187). Typicaly, abusers will go to great lengths to ensure that the
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offences occur unwitnessed and remain a tightly kept secret.  Many women decide, on
learning of the abuse, to protect their children and vote with their feet. Sadly, there are
enormous economic, emotiona and socia condraints that work againgt such direct action.
Yet clinical experience indicates that, ‘a mother who can advocate for a child and protect
againg re-abuse (Summit 1983, p. 179) provides power and self-worth which are essentia
to the recovery of sexualy assaulted children. Society should be cautious of condemning
women who attempt to protect their children.

We should dso not lose Sght of the fact that for many children, the Family Court will be
the only legd arena in which the alegations of abuse are aired. This is often the case with
very young children because they are not sufficiently verba or have not suffered physica
injuries that will corroborate their abuse for the purpose of crimind proceedings. Where the
offender is no longer residing with the child, child protection agencies may decline to take
action because the child is no longer in immediate danger.

Ignorance of the nature of child sexual assault

Misunderstandings as to the nature and effect of child sexua assault commonly lead to
inappropriate inquiries and responses.

There continues to be a lack of appreciaion of the different sages employed in the
sexuad abuse of children and a consequent discounting of the harm caused to the child.
Suzanne Sgroi (1982) outlines the phases of engagement; sexud interaction; secrecy; and
disclosure. Her andysis indicates abuse is generdly structured in a progresson from the
engagement phase, where contact may be more 'superficid' (for example, fondling or
measturbation presented in the context of a game and often accompanied by specid attention
of gifts from the perpetrator) to more invasive sexud contact (for example, vagina or and
penetration) which is conducted often under threet of harm or force. Generdly, the 'severity'
of the abuse will increase over timeif not gopped. Thisanaysisis borne out by the Setigtics
collected in the Child Sexua Assault Centres in New South Wales over 1985-86 (New
South Wales Department of Health 1986) (see Table 1).

Table 1
Type of Abuse
Age of Child Fondling/Digital/Fellatio Vaginal/Anal
Stimulation Penetration
0-5 years 65% 16%
6-11 years 55% 24%
12-16 years 31% 59%

Source: NSW Department of Health 1986.

When abuse is exposed in its early phases (perhaps partly in response to community
education and awareness campaigns) there is a tendency for adults to trividise the abusive
conduct. 'He just touches her in the bath', ‘ingppropriate parenting. The court aso
sometimes falls to acknowledge that such behaviour is the precursor of what is more easly
identified as 'serious abuse such as vagind and and penetration.

A consequence of falling to recognise 'engagement’ behaviour is that the Family Court
often does not consder that such behaviour should attract protection for children. Women
are continualy advised that the behaviour exhibited by children, or reported to them, ‘is not
enough'’ to get an order for suspension or supervision of access, and is sometimes dismissed
out of hand by court counsdllors.
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Even when the court is satisfied that children may be at risk of further abuse on access,
it is common for access to be ordered to continue under supervison. This is a very
unsatisfactory Stuation, especialy when the supervisor does not believe that any abuse has
occurred nor that the child requires protection.

The continuation of contact between abuser and child has very serious consequences.

m it 'satsup’ the child to be available for the continuation and escalation of abuse;

m it tellsthe child that they are not believed, or at bet, not valued and discourages
subsequent disclosures, and

m even if no further assaults occur, the continued contact can present tremendous
anxiety and emotiond dress for the child in anticipating and enduring contact in
which they do not fed sdfe.

L egal ProcessVersus Child Protection

An apparent lack of gppreciation of the ways in which children experience and respond to
sexua assaults upon them produces some serious problems in the processes employed by
the court in assessing dlegations.

Many of these problems stem from the tensions between the requirements of 'legd
process and the often contradictory requirement of child protection. Some of the more
obvious difficulties presented by this conflict will be addressed in the second section of this

paper.

Counselling interviews

A very common complaint pertains to the requirement of court counsellors that children be
interviewed done with each of their parents. Cases have been related where young children
have been left done in the interviewing room with their abuser and subjected to threats and
intimidation whilst supposedly being ‘assessed’ for the purposes of the proceedings. Not
only is this gpproach questionable but the inferences drawn by counsdllors who observe
children who fail to froth at the mouth when approached by their abuser, are not rdigble.

Behaviour

Many counsdlors apparently expect children who have been abused to exhibit fear or
anxiety in the presence of their abuser. While this may be true for some children (such as
those physicaly abused) many children will go out of their way to present to the world a
'normal’ relationship with their abuser. They know the consequences of telling the secret and
have probably had years of practice in accommodating the abuse in their livesin away that
does not attract attention to them or the abuse (Summit 1983, pp. 184, 186; Cameron &
Smyth 1987).

Misconceptions of child sexud assault lead us to look for, or ingst on, evidence which
is usudly not there such as independent witnesses, medica evidence, immediate disclosure.
As long as the Family Court ingsts on such evidence it will fall in its duty to the mgority of
abused children who come under its jurisdiction.

Displaced abuse

The issue of 'displaced abuse is one which many women fed the court has not yet
addressed stisfectorily. By thisis meant Situations where the child has witnessed abuse but
may not have directly suffered it themsdves. The most common scenario involves young
children who have witnessed their mother being physicaly assaulted by their father, dthough,
they themsdves have not been assaulted.  Although they are often told such violence does
not affect the access-parent/child relationship, women find this hard to swdlow. The
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position of the New South Waes Domestic Violence Committee has dways been that it is
contrary to the best interests of the child for them to be placed in a Stuation where they fear
for their own safety, and often, that of their mother's.

A dightly different problem occurs where a man who has sexudly assaulted his step-
child or child seeks access to a younger child who has not yet been abused or has not yet
disclosed. The presumption of innocence that gpplies in crimina proceedings is adopted in
the Family Court and evidence of direct abuse is usudly required before restraints are
imposed on access.

Criminal behaviour

Generally, there appears to be a reluctance on the part of Family Court judges to squardly
confront the issue of abuse. The difficulties pased by acivil court making findings of crimind
behaviour are not easly resolved. Consequently, it is not uncommon to find the court
unwilling to make a finding as to whether the abuse dleged has occurred. A detour has
however, been mapped out relying on the mother's incontrovertible belief that abuse has
occurred (B v. B[1986] FLC 91-758).

Pressure to settle

Other tensons derive from the gross inadequacy of resources available to the Family Court
and its philosophy of encouraging parties to reach their own agreements to matters in
dispute. The vast mgjority of custody and access proceedings initiated under the Family
Law Act 1975 are never heard by ajudge or magidtrate. In that context, the power of lega
representatives and court counsellors can be sgnificantly magnified.

One woman who stopped access when her five-year-old girl began to return from
access vidts exhibiting sexuaised behaviour was threatened by a court counsdllor, 'if you do
not dlow your husband to see your child, 1 will write a report recommending that she be
placed in a boarding school and neither of you will see her very often’.

Many others report how their lawyers pressure them to agree to access againg their
own judgment - "You cannot deny access." "You will lose custody.' 'It is better to agree to
supervised access and keep some control over the process.” It is a very rare woman who
has the persona and emotiona resources to withstand such pressure.

The pressure to sttle, experienced by many women seeking to protect their children, is
produced by a combination of severa factors. It may be due to the perceived gaps
between truth and proof, that is the difference between what happened and what can be
proved has happened. It may aso result from an uneasiness practitioners face in having to
acknowledge and ded with child sexud assault. Women are ill told 'not to mention it
because they may inflame negotiations. The pressure to settle and ignore the issue of abuse
may aso be a response to lawyers perception of the courts as suspicious or disbelieving of
such dlegetions.

Separate representatives

The court has the capacity to gppoint a separate representative for children whose welfareis
to be considered in the context of family law proceedings.

The role of a separate representative differs from that of other advocates in the
proceedings. The most common complaint about separate representatives is their perceived
falure to adequately liaise with child protection agencies involved and their failure to collect
and present information to the court that relates directly to the child's welfare for example,
sexud assault assessments and reports of school counsdlors. Child welfare agencies should
keep themsdlves informed as to the progress of Family Court proceedings, but agencies and
individuas need to know when reports are required and what particular issues need to be
addressed therein.



210 CHILDREN ASWITNESSES

This paper presents a brief overview of some of the most common difficulties and
percelved inadequacies that abused children experience when they are involved in family law
proceedings. A criticd gppraisa of consumer complaints relaing to children in the Family
Court highlights severd areas that may benefit from further attention.

Despite the progress of recent years, there remains a need for much broader education
of judges, counsdllors and lawyers, in the genera dynamics of child sexud assault, its effects
on children and ways in which children may respond to and accommodate abusive
behaviour.

Other complaints and concerns relate to the 'assessment’ processes adopted by
counsellors and lawyers. Procedures that meet the requirements of legal process in cases
where children are not at risk may not necessarily be the most appropriate to apply in a
context requiring much greeter attention to issues of child protection.

It has been described how an incomplete or inaccurate understanding of the nature and
effects of child sexud assault leads adults involved in such matters to look for and expect to
see, behaviour and evidence that usudly will not be there. If society wants to maintain the
welfare of children as the primary concern of the Family Court, it is necessary to criticdly
review the procedures currently adopted and consider whether more appropriate measures
can be devised to ded with mattersinvolving children who are, or may be, at risk.
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The Child Witnessin the Family Court

John Foulsham
Principd Legd Officer
Department for Community Services
Perth

T he laws on using children as witnesses are riddled with inconsstencies. In this
paper the rules on the cdling of child witnesses in the Family Court will be

compared with the rules in crimina cases to demondtrate the different gpproaches
which have been taken. There will be a discusson of the difficulties that children have in
putting their evidence to the court and suggestions on ways in which the rules can be made
more congstent while il protecting the child.

Children's Evidence in the Family Court

Children are not encouraged to give evidence in the Family Court. In proceedingsin relation
to a child, the court is obliged to regard the wefare of the child as the paramount
consideration (s.60D Family Law Act 1975).

In making orders in relation to custody or guardianship of a child the court has to
consder any wishes expressed by the child on the matter and give them such weight as the
court considers appropriate (s.54 (1) (6) Family Law Act 1975).

The court obtains information about the child's wishes from evidence of what the child
has said to adults such as the parties or expert witnesses, from a court counsellor's report,
or from information provided by a separate representative for the child.

The judge may interview the child in chambers ether done or in the presence of
another person. Anything said at the interview is not admissible in evidence,

A child may not be called as a witness or remain in court unless the court orders
otherwise. The only exception isin the case of achild who is, or who is seeking to become,
a party to the proceedings.

A child is defined to mean a person under eighteen years of age (Family Law Rules
Order 23 Rules 1 and 5). As areault of these rules children rarely have a direct input into
Family Court decisons. The child's wishes are communicated to the judge through a third
party. There are advantages to this procedure: the child does not have to attend court and
have their schooling disrupted, nor are they cross-examined by hostile lawyers, and they can
be interviewed about their wishes by aneutra person in familiar surroundings.

On the other hand it does mean that the court receives hearsay evidence of what the
child has said. In a case where physica or sexud abuse is dleged againgt a parent it means
that this second-hand evidence is set againg the evidence of an adult who can give evidence
in court on oath denying it.

In the Family Court of Western Audtrdia the judges generdly require corroboration of
evidence of a child before they are prepared to believe that sexua abuse has occurred. This
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would require something more than the child's satement even though it has been repeated to
anumber of different people.

TheCriminal Courts
Where the child is the accused

In Western Audrdia the age of crimind responghility is seven. A child of this age who is
accused of a criminad offence can gppear in court and may be required to give evidence in
their own defence. In practice few children so young appear before an adult court. But
children of around twelve frequently appear before Children's Courts. Children of fourteen
and upwards can be sent to adult courts for trial and dl children on murder charges have to
be tried by the Supreme Court.

As defendants, particularly on serious charges, children are represented. But they are
dill expected to answer in public before the law in the same way as an adult. Children
suspected of offences are liable to be questioned by police. There are rulesin mogt states to
encourage police to interview children in the presence of an independent adult, but if the
rules are broken the court has the discretion to admit the evidence anyway (Frijaf v. R
[1982] WAR 128).

There are no specid rules to protect the child defendant in a crimind hearing. It is
assumed that the child is capable of rdating their verson of events which can be weighed
againg the evidence of the prosecution witnesses.

Where the child is the complainant

When an adult ison tria and a child is a witness there are specid rules to protect the adullt.
A child under twelve can only give evidence on oath if the court considers that they
understand the nature of an oath.

A child may give unsworn evidence but this evidence must be corroborated by some
other evidence, which may not include the unsworn evidence of another child (s101
Evidence Act 1906 (WA)). Even in the case of sworn evidence given by a child, a judge
should warn the jury that there is arisk in acting on the uncorroborated evidence of a child
(Byrne & Heydon 1986). The result is that prosecutors require corroboration before
charging a person with an offence againg a young child. An offender who assaults or
commits a sexud offence agang a child in private and who will not confess under
interrogation suffers no consequences. Worse lill they can go before acivil court and dlaim
they must be innocent because they have not been prosecuted.

If a child does have to give evidence againgt an adult they can be cross-examined a
length. They are intimidated by the practice and procedure of the court and exasperated by
the ddays. The court is obliged to treet their evidence as inferior to that of an adullt.

Assessment of Children's Evidence

My own experience in crimind cases is that children make very rdiable withesses. It is
aways important to get information from children firg-hand. So often adults want to take
over and tdll what they think the child said or ought to have said. If children are dlowed to
relax and tell what they have to say in their own way then it iswell worth ligtening to.

It is pleasing to note that evidence is coming forth that young children are rdiable
witnesses.  For example, a a conference organised by the Nationd Children's Bureau,
Professor Graham Davies described recent research which shows that athough children
remember less than adults, they are no more inaccurate in what they remember. Also
children were able to differentiate clearly between what they had seen and what they had
imagined (The Law Society's Gazette, 10 February 1988).
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Children giving evidence in their own defence are just as involved in the case and as
mindful of the consequences as children who are witnesses againgt an adult, or who are the
subject of custody or access proceedings in the Family Court. Consequently it is suggested
that children should have more of an opportunity to participate in Family Court proceedings
which concern them.

Methods are being developed to alow children to give evidence without the adults who
might inhibit them from spesking fredy, being present. For example, instead of a mere
report on the children's wishes there is no reason why a court counsdlor could not
videotape the interview with the child and produce the video with the report. Better ill the
Family Court could use one of the closed-circuit televison sysems which are being
developed in New South Wales and Western Audtralia. In New South Wales the child is
examined and cross-examined over closed-circuit televison while out of the court. In
Western Audrdia the child will give evidence in court while the accused is out of court
watching on closed-circuit televison (Child Welfare Act Amendment Act (No.2) 1987
(WA)).

These procedures would alow the Family Court to get direct evidence from children.
In cases where sexud abuse is dleged the burden of proof is less gtrict in the Family Court
than in a crimind court. The cout may make a finding agang an adult on the
uncorroborated evidence of a child but, unless the child gives evidence, the court is unlikely
to make such afinding.

There remain benfits in preventing a child being compeled to give evidence agangt
their will. The threat of being compelled to go to court and be cross-examined is something
that can be held over a child or a custodia parent while the proceedings are pending. This
can cause anxiety to the child. Perhaps the answer is to change the rules and give the
discretion to the child as to whether they should give evidence, not to the court. An accused
person cannot be compelled to give evidence in their own defence and it is suggested that
the child should have a amilar right to decide whether or not to give evidence in the Family
Court.

Summary

This paper argues that there are inconsstencies between the Family Court, the Children's
Court and the adult crimind courts in whether children are permitted to testify and the weight
accorded to their evidence. It argues that the Family Court should give children more of an
opportunity to give evidence directly to the court while continuing to protect them from
manipulaion.
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P rinciple 2 of the United Nations Rights of the Child isasfollow

The Child shall enjoy special protection, and shall be given opportunities and
facilities by law and by other means, to enable him to develop physicaly,
mentally, moraly, spiritually and socialy in a healthy and norma manner and in
conditions of freedom and dignity. In the enactment of laws for this purpose,
the best interests of the child shal be the paramount consideration (United
Nations 1959).

Some of the effects of the crimind justice system on children and ther families can be
seen from the following quotes:

| hate you. Look what you have done. Now he's in prison I've lost everything.
A mother's comment to her eleven year old daughter on the imprisonment of the
woman's de facto husband for sexua penetration of the child over a two year
period (Country Court, Melbourne, 1987).

She never talks about it. She doesn't remember anything. A comment by a
migrant mother who had refused to take her nine year old to counselling. The
child had hidden as the defendant entered the courthouse (Prahran Magistrate's
Court 1986).

| can't understand why he cries whenever | try to talk to him about it. A
Mother's comment as she sat forward with clenched fists and eyes full of tears
during pre-court discussions concerning the indecent assault of her seven year
old son. The matter had been referred through the Centre Against Sexua
Assault. The defendant later pleaded guilty. Although the child was not required
to be at trial the mother took him 'to see justice done'.



In many Austraian families, children are fighting for their most basic right,
survival. The description of the 'battered child' was originally meant to apply to
young children who had received serious physical abuse, generally from a parent
or foster parent (Deveson 1978, p. 124).

It is now recognised that athough abuse occurs primarily in the home, it dso soreadsto
others in the child's extended family; to authority figures with child care responghilities; and
to paedophiles who prey on innocence, exploiting the powerlessness of children.

The perpetrators of these crimes must be brought to trid even in the knowledge that the
tota process of the trid is going to compound the victim's psychologicd injuries. The
problem facing the community is how to reform the system of judtice with dl its attendant
trauma and long-term implications. Review and revison of legidation is only one of the
answers. It is the manner in which emerging child victim services are provided that is the
other.

The Child asa Victim - Historical Context

It is important to place today's concerns for child victims into an historical context to gain
objectivity in gppropriately addressing their needs. The above issues were of little
consequence in the past. Exploitation and abuse of the least powerful members in society
are imbedded in the higtory of humankind. They are, in Jungian terms, part of our collective
unconscious.  Although the terrorisation of children has only recently been brought into the
public arena as a matter of grave concern, it is not a contemporary phenomenon. Through
the past there has been: ritualised sacrifice of children; child abduction and davery; burning
of child 'witches; children 'sold' in marriage - until 1929 in England the age of marriage was
twelve for girls and fourteen for boys (Taylor 1981, p. 7); from 1660 children were told
‘that's the way to do it' through the horrors of domestic violence in Punch and Judy shows; in
1875 child brothels ‘flourished as did the white dave trade (Taylor 1981, p. 7). The
gppdling conditions of the working-class drove young girls to sdll their only possessions -
their bodies (compare St Kilda and King's Cross in 1988 with the many ‘gutter crawlers in
expengve cars, reputedly in some ingtances ‘family men' who exploit children and later return
to their own families); women and children, as well as men, were placed in work (poor)
houses, dave and convict ships, and later extermination camps; children were sent down
cod mines until their bodies were broken; they were, and gtill are, maimed and deformed to
attract attention as beggars, and acts of gross brutality occurred to children (women and
men) in the guise of war - with much of these continuing to today in the name of rdigion,
racism and arighteous territorid imperative.

The knowledge of humankind's propensity to inhumanity and exploitation is not a cause
for complacency. On the contrary it indicates vitd challenges for service providers in the
importance of placing today's concerns into an higtoric context to gain objectivity in
aopropriately addressing victim needs.  Until well into the 20th century children (and
women) were identified as possessions, and incidents that occurred within the family were
Seen as ‘private€ maters. Bringing mattersto trid involving a child asthe victim of afamily or
extended family member is only ardatively recent event.

History shows that the problem is one which has grave implications for effecting lasting
change in community attitudes (including those embodied in revised legd procedures). The
seriousness of this problem is supported by the January 1988 survey on Community
Attitudes Towards Domestic Violence in Australia, commissioned by the Commonwedth
Office of the Status of Women, which revedled that one in five Austraians condoned such
violent behaviour in ‘'certain circumgtances. Children (as wedl as women) are the most
frequent victims of, and witnesses to, domestic violence.

Also ominous are the figures in the same report indicating that one in three women
have been victims of sexua abuse, which must give rise to concern that these people will be
amongst service providers to abused children. When this occurs, it is vitd that al energies




are directed to the particular needs of each individua child, and that the temptation of
dedling with the worker's own persona issues in an atempt to expiate the horrors of their
own childhood experiencesis avoided.

Treatment of Child Victims
Service providers and agencies

There is, of course, a place for sdf-help agencies to asss child victims. However, these
agencies require close monitoring and quaity control if they are to provide appropriate
support.  If supervison and debriefing are not avalable, service providers from such
agencies may creete further trauma for victims and their families. The very raison d'étre of
victim sdf-help dso has the potentia to entrench the victim datus.

The courtroom drama

Victims of crime, and witnesses to crime, are compelled to attend the accused person's trid
to provide the court with evidence of the offence. Baancing the scales of the crimind justice
system to accommodate the needs of victims, while preserving the rights of the accused, is
an important, complex and delicate task currently confronting law makers throughout
Audrdia There are condderable difficulties in accomplishing this balance, and no research
data is available on the short, or long-term, effects of the courtroom drama itsdf on victims
and witnesses. No longitudina studies exist in Audtrdia on the effects of crime on the family
life of the victim. The available materid describing the long-term impact on victims relates to
those individuals who have become dysfunctiona and have sought or received help. No
materia is available about victims who have coped with both their victimisation and their
court gppearance. Abundant anecdotal and ‘phone-in’ information suggests that many
crimes, paticularly those involving sexud abuse are not reported to the police, and it is
widely assumed that many of these remain concealed because of fear of the trid process.

Absence of data on the successful coping of child victims, as opposed to those who
have become dysfunctiond, is crucid in evauating the impact of the courtroom drama. It is
usudly acare provider (often afamily member) that seeks assistance on a child's behdf, and
it is possible that the difficulties being experienced may relate more to the family member
than to the child. This is particularly rdevant if the family member seeking assstance has
aso been achild victim.

If the child has been a victim of violence or sexud abuse from a family member, the
child's ability to cope with the accompanying trauma will depend largdly on its ability to ask
for assstance within the family. If the child has cried for help but has not received it, this
childwill beat risk. A child may aso be put at further risk by crimina proceedings.

The long-term effects of the above depend on the child's previous socidisation, ability
to cope, developmentd stage, family support and family strength. They depend on the
availability of assgtance and the gppropriateness with which assstance is provided through
police, counsdllors, lawyers and court personnel. ‘Interaction with adults whose values are
different from those of the family milieu may produce later interna conflicts (McCord 1978,
p. 289). It is the qudity of the care and support that are its crucial components. By
focusng on the child's problems the child can learn that coping with crigs is both possible
and normal, and that sheis avalued, not a discounted member of society.

It is not possible to separate the long-term effect of the crime on the family, from the
effect of the later court appearance; for immediately the child reports the crime the previous
dynamic date of the family will be dtered. If the perpetrator of the crimeis afamily member
then the total unit may disintegrate. The child then becomes the victim three times over - a
victim of the crime; avictim of the family; and avictim of society.



The shock effects are particularly significant and have the most serious
consequences if the threat to life has been overwhelming. The degree to which
the child and family feel totally helpless and powerless may aso contribute to the
trauma. It seems likely that subsequent gaining of mastery may mitigate the
effects of this reaction to some degree (Raphael 1986, p. 82).

However, a child is rarely in this position of recovery. On the contrary, after reporting
the crime the child's powerlessness is reinforced as they are questioned continuoudy by
family, police, counsdllors and lawyers rdiving and compounding the fears generated by the
event time after time.

. . . Despite common goals these agencies and individuals aso have non-mutual
interests in the kinds of information needed and the process by which it is
gathered. More important, they rarely have authority or jurisdiction over one
another's activities, and are not individually in a position to direct or co-ordinate
one another's actions except by mutual consent. They must agree to work
together to prevent systematic trauma and multiple interrogation of children if it
is to occur on a community wide basis. They may have to give up some things
in order to gain others, things that will ultimately be in their interests, because
they are in the interests of children who are the objects of their intervention
(MacFarlane & Waterman 1986 p. 166).

In matters of sexud abuse, a child's silent compliance to the acts is usudly acquired
through trickery, bribes, or threats of consequences. When the child is placed in the
courtroom, in front of the accused, all the worst thresats gppear to come true. Further
decisons are continudly being made on the child's behdf and they are not consulted about
who should be present in the courtroom. Children as young as nine years have said they do
not want their families to hear details of the crime. These children are entitled to ther
privacy, but it is 'taken for granted' by the magistracy, judiciary and court officias that close
family, usudly a parent, provides the most appropriate support. It is the child who
understands the dynamics of their family and the child should be consulted.

In commenting on the effects of sexua abuse on children, Kdly and Scott (1986 p.
160) point out, that 'discussing sexud topicsis difficult for most people in Western societies.
This difficulty is exacerbated when a dient from one socio-cultural group attempts to discuss
sexud issues with a thergpist from a different socio-cultural group.’ The problem becomes
even greater for the victim talking to a police officer or alawyer, and greater ill when these
matters become public in court. In culturd groups in which virginity is an essentia ingredient
to marriageable status, the 'damaged goods syndrome of a young girl's rape can destroy
both the child and her family. Some children learn to adapt to extraordinary pressures by
not speaking about what occurred - by pretending to forget.

The important changes in evidentiary and procedura aspects of legidation rdating to
child victims in Victoria and esewhere in Audrdia are to be gpplauded. The incluson of
video ads to assg children in delivering their evidence is an gppropriate use of technology
to protect the victim while ensuring that the accused stands before their accuser.

To keep pace with improvements in laws, the antiquated and austere law court
buildings require urgent atention. Children and families have no privacy, comfort or
available refreshments. The long periods of time spent ‘doing nothing' in a fear provoking,
inhospitable and uncomfortable environment compounds their problems. In most courts the
conditions that victims and witnesses have to endure are intolerable, adding further stressto
fedings of fear, dienation and confusion.

In Victorig, a child victim or witnessin summary metters may spend ahaf day or day in
court, rarely a longer period. But in the current climate of concern, little attention is being
given to their needs in these cases regardless of the distress they may be experiencing.
Indeed, trauma in summary matters can be identica to that experienced in superior courts.
In the lower court a child is dso in close proximity to the offender; is surrounded by strange



adults in an unfamiliar environment and is in a powerless stuation, having to comply with
demands to recal and retell the events of the offence.

The child has no frame of reference for the differences between summary and indictable
offences nor a concept of the comparative severity of offences. Such digtinctions are
determined by adults. If the child had experienced overwhelming terrors and thresats to
aurviva a the time of the offence, the same fedings will be reectivated in a magidrates
courtroom.

In Victorig, it has become the practice in indictable offences for few children to be
required to attend the committal proceedings. These are usudly dedt with in the form of a
hand-up brief to protect the child victim from the trauma of giving evidence on two
occasions (the firg a the Magidtrate's Court committal proceedings, the second & the
superior court trid). However, this very practice sometimes later jeopardises the child who
will have had no 'dress rehearsd’ for the tasks confronting it in the trid itsdlf.

From the child's point of view, the mgor differences between the Magistrate's Court
and Superior Court jurisdictions are the increased anxiety in care providers and court
personnel’s responses; the ritua and regdia of the superior court and the presence of ajury.
In many cases a child is dso confronted by the adult's constant speculation of possble
pendties for the accused. If the trid results in an acquittal, explaining this to the victim so
that they do not fed dishelieved, devaued and discounted is a highly sensitive and important
task.

The lack of statistics

There are no reliable statistics of child sexual abuse in Victoria. This is partly
due to the nature of the problem - many cases are unreported, or if reported are
not able to be substantiated. There is a lack of research (Law Reform
Commission of Victoria 1988 p. 79).

Additionaly, there are no comprehensive figures on child victims or witnesses to other
crimes. The detals or extent of the problem is smply not known and it is not possble to
make a definitive atement on the long-term coping of these families.

Avallable datidtics lack common coding and there is no centrd data base. Police
figures record the number of offences; Child Wdfare Agencies and Centres Againgt Sexud
Assault record the children involved; and the courts record convictions.

The impact of professional treatment

In contrast to the absence of adequate forma records, there is abundant anecdotal
information which details the persond distress and frudrations victims experience from the
time of the crime itsdf through to court appearance, months or years after the event.
Additional materid describes further problems encountered in later life, and there is evidence
that many acohol or drug addicted and imprisoned adults have suffered sexua abuse and
family violence as children.

As ealier stated and emphasised here, anecdota materiad details the difficulties of
victims who had sought or received help. This information shows that it may not be the
criminal act or court appearance which determines later dysfunction - rather it will be the
meanings of these events to the person concerned which will determine their ability to cope
with the future,

There is absolutely no doubt of the gravity of the effects of crime on children. Potentia
problems lie not only in the presenting of evidence in court, but in the environment in which
thisoccurs. A child who is overwhelmed by a crime is vulnerable and extremely sengtive to
verba and non-verba messages from family members, care providers and the professonds
with whom they come in contact. The vital importance of appropriately skilled personnd in
the key roles of care givers, counsdlors, police, lawyers and court officids, cannot be over-
emphasised.



These professonas are in pogtions of great power and lasting influence over fragile
families. In dedling with delicate issues they aso need heightened ingght into the vaues and
beliefs they cary as outcomes of their own life experiences. If key personnd are
experiencing tenson or distress, overload or burnout, these will be absorbed by the child
with the likelihood of lagting effects. Caring supervision and stress debriefing are crucid for
al workersinvolved.

. .. Even beyond the challenge to positive anchors of security, sexual abuse of
children assaults our pathological defenses. Anyone betrayed and molested by
loving caretakers in childhood will try to establish a protective mythology . . . An
adult survivor of such a childhood may be very good at helping others in distress
even while despising the child who dlicits that distress. Many practitionersin the
helping professions are victims. Some will be incapable of empathy with abused
children. Others, further in their partial recovery from abuse, can feel only for
the children and against the offenders. Child abuse gives new meaning to the old
adage 'Physician heal thysdf' . .. (Summit 1986, p. xii).

These comments support fears about the long-term impact of professonds on the later
lives of children. They were further endorsed in McCord's anadlysis of the Cambridge-
Somerville Youth Study. This Massachusetts research project initiated by Cabot in 1935,
sudied over athirty-year period an dl mae child population and their propensty to commit
crime, rather than the effects of crime. Despite the obvious limits to single gender research,
the results are relevant to child victims because of the age range (5 to 13 years, median 10.5
years), random sdection, and diversity of socioeconomic backgrounds in the sample, and
the project's am towards the prevention of future problems.

The project's counsellors visited sdected children and their families twice a month over
afive-year period. They encouraged familiesto cal on the program for assistance. 'Family
problems became the focus of attention . . . boys were tutored . . . received medica or
psychiatric attention and were brought into contact with other community programs
(McCord 1978, p. 284). Counsdlors focused on the child's needs and on dtrategies for
managing difficultiesin amanner pardlding many interventions offered to victims today.

Apart from some short-term successes and pleasant memories of caring adults, the
evidence thirty years later presents a disturbing and ominous picture. There was an absence
of podtive outcomes in areas of prevention and congderable negetive results (suicide,
acoholism, higher dependence and diress, lower sdf-esteem and earlier death) amongst the
experimental group, compared to the control group who had received no professiond
intervention.

In essence, the project did not support the hopes and intentions of establishing positive
drategies for long-term coping.  The ominous warning that accompanies this result is that in
some cases intervention may have created dependency or unredistic expectations in the
children. Even more potentidly damaging, the children may have judified the hep they
received by identifying themsdlves as requiring help.

There are grounds for considerable anxiety when these findings are related to the topic
under discussion, in the light of the statement by the United Nations Declaration of the Rights
of the Child that 'the best interests of the child shdl be the paramount consderation.’ The
indicators that professond intervention, abeit wel intended, may entrench the victim gatus
described by Lusk (1986, p. 105) as a'helpless victim mentdity’, possibly thereby making a
child victim avictim for life, contain grave portents of impending future problems.

Conclusion
The plight of disressed children moves the hearts and minds of dl members of the

community. Over the last eight yearsin Audrdia (longer in the USA, Britain and Germany)
there has been a long overdue recognition of the needs and rights of child (and other)



victims. The dramatic growth in child victim services show these to be the largest growth
indugtry in al welfare services.

'In the knowledge that child abuse takes many forms, children can be sexudly abused
or abused from neglect. A child whose spirit is broken may suffer just as much as a child
with broken bones (Deveson 1978, p. 125). The 'exploson’ of agencies to assist these
children, dong with the findings of the above research, throws out urgent chalenges which
demand recognition and action. These must be taken up by al care givers, welfare agencies
and others involved in assgting child victims, witnesses and ther families. There is an
unmistakable requirement for constant evauation of the direction and appropriateness of
program design and service provison. Understanding possible persond (or politicd)
reasons for each staff member's commitment to child victims, dong with supervison and
sress-debriefing for saff are essentiad componentsin al programs.

The literature and research abounds with details of difficulties in coping with the crime
and with the legd sysem. Even with congant vigilance, and an extraordinary effort in
avoiding compounding these difficulties, there can be no guarantee of success until thereisa
unified, concentrated energy in longitudinad research. Future problems may not lie
excdusvdy in the needs of children and ther families; it is likely that they dso involve the
quality of professond intervention.

'One single act of violence is as damaging, creates as much lasting fear, impresses a
watching child, as a hundred years of repetitive acts wrote a remorseful, abusing father, in a
letter to the management of a refuge for battered women. Erin Pizzey (1983, p. 90) added
that "it is the children who suffer and the pattern repeats itsdlf through each generation. The
answer appears to be smple; rescue this generation of children from learning violence. But
in its attempts to rescue the children and break the cyclic pattern will society compound the
problem, or even worse create additiona problems for these children and their families?
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T he Child Protection Unit a the Children's Hospita, Camperdown provides a
comprehensive service for children up to the age of sixteen years who have been

abused. This includes criss assessments, medical examination and necessary
testing, family assessments, short and long-term counsdlling/therapy, a group program for
adolescents who have been sexudly abused, and another for non-offending parents. The
socid workers in the Unit are involved in most of the ongoing work with children and
families.

Last year there were 418 children seen in the Unit, 260 of whom had been referred for
assessment of sexud abuse.  Of this number gpproximately forty have proceeded with
police action and crimina charges. At present, the average length of time from the laying of
charges to the time of trid is between two and a hdf to three years. The authors have been
involved with children at a smdl number of trids, more at committal proceedings, and many
for whom the prospect of court appearance is something that looms as a source of anxiety
and distress. They have looked at twenty cases where children ranging in age from four to
fifteen years have testified or otherwise been involved in the court process. This paper is not
the result of quantitative research; however, it is expected that these clinicd sudies are
congdent with much of the avalable research. Where this paper will differ is that it is
focused on case materid from cases recently dedlt with in the courts in New South Wales.
Names of course, have been atered to concedl identity.

Although there is very little research on the issue, it is often assumed that many
investigations and litigation procedures have a negative impact on children and thereby
further victimise them. Weiss and Berg (1982) present a convincing case on how court
procedures interfere with the emotiona reactions associated with sexud abuse in children.
They point out that children do not have the same rights as other parties in the litigation
process and that lega proceedings often prolong or intengfy the child's emotiona reactions.
Berliner and Barbieri (1984) note that cross-examination is frequently difficult for child

*The authors have worked in the Child Protection Unit at the Children's Hospital, Camperdown for
three years and have had some previous experience working in the area of child sexual assault.
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witnesses. The atorney's job is to impeach the child's testimony. Consequently, the child
may be intimidated, embarrassed, or otherwise humiliated. Burgess and Holmstrom (1978)
point out that the dow litigation process may result in a temporary plateau in a particular
child's development. DeFrancis (1969) found parents of the mgority of victims feding that
the court process put too many pressures on the child and overdl was bad for the child.
Melton (1984) concluded his testimony before a United States Senate subcommittee by
indicating that there is need for substantid research to examine the effects of legd

procedures on children.

More recently, Tedesco and Schnell (1987) in a smdl study in the United States found
that the litigation process was not necessarily harmful; however, multiple interviews and
giving testimony were reported to be adverse factors.

It must be asked whether the legd system is the best forum to ded with child sexud
assault or should using children as witnesses be avoided a any cost? Hexibility in the
juvenile and crimina systemsis needed to alow for different circumstances. Adjudication of
some form does seem to be necessary if it is believed that a child has been sexudly abused,
because sexuad abuse is behaviour that does re-occur if no externd controls are placed on
the abuser. Most agree that some form of control is necessary and that the law does serve
that function.

In many of the defended cases dedlt with in this country, children have to appear as
witnesses, more o a the committal stage Cashmore & Horsky 1987). As society's
knowledge and awareness of child sexual abuse has increased, there has been acall for new
laws that attempt to protect the rights of the child victim and prevent revictimisgtion in the
legal process. Proposas that have been consdered include modified courtrooms,
videotaped interviews, preparation of children prior to tedifying, specidly trained
prosecutors and presence in court of a support person. Consideration has to be given asto
whether the child will be competent to testify and how traumétic the experience is likely to
be for the child, as being competent does not necessarily mean they will be believed. This
issue is highlighted in a video on the subject that was produced by the Harvard Medica
Centre some eight years ago cdled 'Double Jeopardy’. Double Jeopardy meant the child is
twice avictim - once avictim in the hands of the perpetrator, twice a victim having come to
court and been assaulted again in cross-examination. The video gives a very postive and
optimistic view of what can be done to assess those children who can go through this
process and survive, and what has to be done in order to achieve this. There is a strong
belief that there has to be prosecution, however, some but not al children can 'survive this.

The authors reviewed a sample of twenty children who were assessed at the Child
Protection Unit, where charges have been laid againgt the aleged perpetrator. These
children ranged in age from four years to fifteen years with seven of the children under seven
years of age (al but one of these having had to give testimony). Of these twenty cases one
did not proceed, that decision being based on the lack of corroborating evidence and the
impact that committal proceedings and a trid would be likdy to have on the victim's
education (this boy was very intdligent, in Year 9, and atrid would have been likely to have
coincided with his HSC year). Of the nineteen that proceeded the defendants in two cases
pleaded guilty. One received a three-year sentence of which he served fifteen months, the
other was sentenced to a good behaviour bond of two years. In afurther two cases, two
defendants were found guilty at trid, one receiving an eight-year sentence of which three
years was served, the other received a three-year good behaviour bond. In six cases, the
defendant was acquitted, in four instances this was a the committal stage; in two cases this
occurred a the concluson of the trid, both girls having given tesimony and undergone
cross-examination a both hearings.  While the data is not complete for al cases in the
sample, it is known that in one case the time lgpse between charge and trid was two and a
haf years. In the sample, twelve of the children had been sexudly abused by people within
their family network, including fathers, grandfathers, stepfathers, mother's de facto, and
mother's boyfriend.
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Looking at individua casesin the sample, a number of issues can be identified.

Confronting the Offender

At the time of disclosure of sexuad assault, every effort is made to protect the child from
further contact with the aleged offender. When the child makes an dlegation of incest, the
Children's Court and Family Law Court may intervene to provide such protection. For
many children court means they must confront the adleged offender after many months of no
contact. One cannot underestimate the powerful effect this has. The opportunity for further
intimidation exigts even if only with alook. Children report to us they fear that the defendant
will attempt to attack them in the courtroom.

Naomi was a four-year-old girl who was sexudly abused by her father. The committal
hearing occurred approximately five months after she was firsg brought to the Child
Protection Unit a the time of disclosure. Naomi was required to give evidence a the
committal hearing and was judged as competent to give evidence by the magidtrate. Her
mother was not adlowed in the court; however, Naomi was accompanied by a socid worker
from the Unit. She was able to proceed through her statement detailing the abuse but when
asked to identify her father in the courtroom was unable to do so. He was seated close by
and was observed to stare and wink a her while she gave her evidence. She left the
courtroom screaming and ran to her mother. In Naomi's case there was strong medical
evidence and she had been able to give a clear and consstent statement a number of times;
however, her inability to point out her father in the courtroom resulted in the case being
acquitted.

The Weight of the Child's Evidence

For those children who are able to give clear consstent statements and withstand cross-
examination of their evidence, another problem exists. Children's uncorroborated evidence
is not given the same weight as that of an adult. A great ded of research has been
undertaken into the issue of whether children can make reliable witnesses.  Johnson and
Foley (1984) concluded that while young children recall less detail than adults, they do not
fabricate details and can digtinguish between fact and fantasy. Reviews of the studies have
concluded that fase accusations are not a plausible explanation for the large numbers of
reported cases of child sexud assault (Burgess & Holstrom 1978).

The court's inability to gppreciate the different stages of child development, the child's
less sophiticated use of language and their difficulty with abstract concepts of time and
place have resulted in children being categorised as less credible in the court (Brennan &
Brennan 1986).

Matthew was a five-year-old boy who had been assaulted by a sixteen-year-old son of
family friends. His mother witnessed the last of three incidents. Asthe aleged offender was
a juvenile, the case was heard in the Children's Court approximately four months after his
being charged. Both Matthew and his mother gave evidence and underwent cross-
examinaion. The magidrate found the defendant guilty on one charge only, that being the
one the mother had witnessed. Matthew's statement was equaly clear in regards to each of
the charges, however, it was only the evidence of an adult witness that resulted in the
magistrate finding the charge proven and issuing a two-year probation order.

The Child as Primary Witness

The sexudly abused child as a witness is under condderable pressure in the crimind justice
sysem. As supporting medica evidence is present in only a smal proportion of cases
(Cashmore & Horsky 1987), and there is rardly any adult witnesses to this activity, the
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child's satement becomes the primary, and sometimes the only, evidence. This puts the
focus very much on the child. Throughout the therapeutic interventions - the criss
assessment, medical, and counsdlling, every effort is made to take the responghility off the
child and back on to the adults involved.

The child does not have to prove to these people that they have been abused as they
are making their disclosure in an  environment which is supportive.  The crimind judtice
system presents a harsh contragt in its lack of a'child focus. The child carries the weight of
having to present the evidence upon which important decisons will be made. In spite of the
fact that a child may have given very clear disclosures to professiona child protection
workers who are available for cross-examination, theirs can generdly only be used to
corroborate the child's statement and not be used in place of it.

Justin was a nine-year-old boy who was sexudly abused by a tweveyear-old
neighbour (who was known to have been previoudy sexudly abused). As the dleged
perpetrator was a juvenile the matter was heard in the Children's Court, some six months
after the charge was laid. In the absence of any supporting medical evidence or any
withesses - Judtin's evidence condgtituted the primary evidence. He was not accompanied to
court by a support person and did not meet the prosecutor before going to court. He gave
his evidence well and underwent cross-examination where particular issue was made of the
fact that he had changed his term for mae genitas. In spite of having coped reasonably well
with the testimony, the case was acquitted, dthough the twelve-year-old defendant was
placed under the supervision of the Department of Y outh and Community Services.

Mother's Evidence

The experience of giving evidence for those mothers whose children have been sexudly
abused by someone outside the family differs markedly to that of mothers of children who
have been sexually abused by their former sexud partner. The former group are likely to be
more emotiondly avalable to their children at this time, provided their lives are otherwise in
order. However, asthisislikely to be the first court experience for them, they report finding
it stressful, and that can reduce their ability to support their child. They can be so aware of
what the court process can do, that they can raise their child's anxiety, and reports of their
child's experience are influenced by their own perspective.  The authors have had a little
contact with mothers who have refused to believe their children and given evidence
contradicting thet of their children. Their requests of socid workers are usudly just to see
that their children are stopped from telling lies. It can only be guessed what damage they do
to themsalves and to their children. For mothers giving evidence againgt former husbands or
de factos, the experience can be difficult and painful. They are tedtifying against someone
they had a commitment to and with whom they had an intimate relaionship. This person,
they have learned, has betrayed them and abused their children. They have the difficult task
of containing their anger, being able to testify, and aso being supportive to their children,
putting their child's needs before their own. It is necessary to remind ourselves not to be
judgmentd of these women for they need our support for their own sakes if they are able to
help their children.

Matthew's mother gave evidence. She has worked in the theatre for some time both as
an actress and a producer, and is an inteligent, articulate woman. She sad of the
experience that she felt Matthew and herself were on trid, the accused was able to St there
and say nothing - 'stting in the witness box | felt guilty, my heart was racing. The legd
jargon she described as 'offensve, distracting, and confusing'. When asked the colour of the
accused's underpants she replied green, while in her statement she had said mauve, the
defending solicitor aggressively said 'l put it to you that you are lying. She sad that if she
had been asked sraight after the experience whether she would do it again she would have
replied 'No way, let the boy go free. If asked again now six months later, she states she
would probably say 'yes if it islikely to prevent the accused becoming a paedophile.
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Toni's mother gave evidence and in her case it was againgt her former husband, the
girl's stepfather.  The defence barrister put it to her that she had invented the alegeations,
bullied her children into reporting the abuse, had used witchcraft, and threatened suicide if
the children did not persst with the story. Her motivation, he stated, was because she was
after a large property settlement.  She had made a suicide attempt some seventeen years
previoudy, and her medica records from then were subpoenaed to try to discredit her
testimony. Because the assault on her in cross-examination was S0 great she was less able
to help her daughters at that time.

Cross-Examination of Children

There gppears to be widespread agreement that it is the experience of cross-examination
that it is one of the most distressing aspects of testifying (Tedesco & Schnell 1987: Berliner
& Barbieri 1984; Ordway 1981; Weiss & Berg 1984).

While children may have been prepared for their evidence, cross-examination is
something which is difficult to anticipate. The child will be spoken to by someone they do
not know and who does not have their welfare at heart. As Berliner and Barbieri (1984)
noted the job of the defence is to impeach the child's testimony. For many children thisis
the most powerful experience of being disbelieved and held responsible for the abuse.

The act of cross-examination reproduces many of the dynamics of the abuse. The child
is said to be at best mistaken about events and their meaning, a& worst aliar. For teenage
victims, the event will often be presented by the defence as sexud activity that they
consented to or in fact solicited.  This results in the child being made to take responghbility
for the actions of adults.

Brennan and Brennan (1986) have looked in detail a the experience of child testifying
and have found a stubborn refusal on the part of the court system to use language and
concepts appropriate to the child's stage of development. Both children and parents
express frugtration at the emphasis placed on details such as colour of underclothes and the
exact sequence of events which for children who have been repeatedly abused is more
difficult to recal accuratdly. Children and parents commonly express the feding of '‘being on
trid" themsalves, that they have to prove tha they were not responsible in any way for the
abusive acts that occurred.

With three very young children in the sample who were abused by the maternd
grandfather of two of the children, it was put to them in cross-examination that they had got
their heads together to get grandpa into trouble, without realising the very serious nature of
what they were reporting. Put to them as a two-part question, it was difficult for children
aged five and Six to answer.

Ancther twelveyear-old of dightly less than average ability and socid skill, and
stressed and anxious when being cross-examined, was asked to state whether a particular
incident of abuse had occurred before or after her birthday. After a couple of other
questions, the barrister returned to ask her this, and when she answered differently, he said
to her 'l put it to you that you are lying. 'No', she said, 'you're just getting me ..... confused'.
She was admonished for her language while the barrister was alowed to continue with his
cross-examination.

Another fourteen-year-old girl who dsated in her evidence that the man who had
sexually assaulted her said to her before he left her 'you're hopeless. The defence in cross-
examination put it to her tha this was a satement he had made in reaion to her
performance as a sexud partner, and because she had been angry and insulted by this she
sought revenge by reporting the matter to the police.
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Structural Problems

Unlike the other systems that are involved in cases of child sexud assault (the paediatric
sexud assault services and the Department of 'Y outh and Community Services), the crimina
justice system was not designed to accommodate the needs of children. There are many
technicdities within the system which can exacerbate the difficulties for children and work to
the advantage of the accused.

The long delays in cases being heard present problems in that children's memory for
fine detalls is not strong, and changes in children's development can be very rgpid. This can
result in children expressng themsdves differently and understanding concepts differently
after atwelve to eighteen-month period. Horsky and Cashmore (1987) found an average of
fifty-two weeks between the time of charge and the time of trid. These figures relate to
cases in the system finalised in 1982, and it is understood that the delays have increased (as
the number of reported cases increase) and are more likely to be between 2.5 and 3 years.
The longer the case takes to be heard the harder it is for any witness, let done a child to give
competent testimony. A very disturbing tactic that can be used is last minute adjournments.
Bussey and Steward (1984) outline the three levels of preparation necessary for a child in
order to be able to give competent testimony. These are: routine preparation which includes
a court vigt; explanation of the rules of the game; and preparation for risks inherent in the
nature of the questionsin cross-examination. Preparing a child to give tesimony is difficult if
they have been through the procedure a number of times following unexpected
adjournments.

Toni was ten-years-old when she was firg required to give evidence a committal
proceedings. She and her older sister had been sexually abused over a period of five years
by their stepfather. At the committal proceedings, her mother and older Sster gave their
evidence and underwent cross-examination. Toni was caled to the witness box and had
only begun to give her evidence when the case was adjourned for three months with Toni
being ingructed not to mention or discuss the matter with her mother or her older sster
during the adjournment period. Three months later when she got into the witness box, the
first question she was asked was 'Have you discussed the matter with your mother or Sster
since you last appeared in court?

Children are disadvantaged by the language used in courts and particularly the refusd of
legal representatives to use age gppropriate language. Questions framed with double
negatives are impossible for young children to respond to, as are questions which incude
severd different concepts (Brennan & Brennan 1986).

On a practicd note, courts are designed without facilities to ensure privacy for
witnesses and their families, and to avoid confrontation of parties outside the courtroom. A
child witness exposure to the defendant can erode their confidence and increase their
anxiety while waiting to give evidence. While accepting that the defendant's legd
representative is there to defend the charges in the most effective way, it is of concern that
thisis often done at the expense of the child's well-being.

In Toni's case the defence barrister subpoenaed the social worker who had been
counsdling Toni.  This had the effect of preventing the socid worker from being able to be
present in court with Toni as a support person while Toni gave her evidence. It also caused
Toni to perceive this as her counsdlor having abandoned her and digning with ‘the other
side.

The Question of Choice

Unlike the victim in an adult sexua assault, the child victim is not the person who chooses
whether or not they wish to be part of a crimind trid. Such decisons are made jointly by
parents, the Department of Y outh and Community Services, socia workers and the police.
While adult victims can be given assstance to make decisions as to what is in thelr best
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interests, children are essentiadly not given such rights.  Those people who in fact do
contribute to the decison often have very different needs to those of the child. For parents
there is a question of defending the honour of the family which they fed will be achieved
through litigation. Socid workers and Child Protection agencies are conscious of the safety
of other children and the need to identify those adults who pose arisk to their children. The
police of course have an interest in doing ‘their job'. All of these things do not actudly
represent the needs of the child. The redity is tha the crimind justice system does not
protect children (this is the role of the Juvenile and Family Law Courts) as litigation is
‘defender focused' not ‘child focused'.

The decisgon to proceed with charges depends on a number of issues including the
ability to give a dear datement, the availability of supportive evidence (including medica
evidence) and a judgment concerning the child's competence (Cashmore & Horsky 1987).
The issue of whether it will be unduly stressful and whether the child will be adequately
supported through the process are not primary issues. As a satement from the child may be
taken very early after disclosure (or even before the child is seen in a paediatric sexud
assault unit) there is little opportunity to assess whether in fact the child should give evidence
or not.

Richard is the only child in the sample who was actively involved in the decison of
whether to proceed with police action. He was fifteen, and gave a history of having been
sexually abused by his paterna grandfather over a period of five years; the abuse had taken
the form of fdlatio and masturbation. There was no medica evidence and no corroboration.
Richard's grandfather held a senior ranking position in one branch of the armed services, as
well being involved in civic and welfare organisations. Richard is an intelligent, mature boy
who was tregted as an adult by the police. He understood clearly what would be involved if
the matter proceeded to court, and the likely outcome, and made his decison not to
proceed; he then made a statement withdrawing his complaint.

Discussion

While it is possble to look at the experience of children in the legd system and the
immediate effects of that experience, determining long-term effects is very difficult. Even for
those children where long-term effects are found to be relatively non-damaging, this does
not compensate for the stress that children experience during court proceedings. That stress
is associated with long delays and uncertainty about hearing dates, cross-examination, and a
high rate of acquittal.

The authors experience has not been as postive as that reported by Tedesco and
Schnell (1987) or Cashmore and Horsky (1987). In the study completed by Tedesco and
Schndl it would appear that many of the recommended reforms had dready been ingtituted
as 23 per cent of the children gave video evidence, 75 per cent had a support person
present and in 54 per cent of cases atria was completed.

Cashmore and Horsky (1987) found 86 per cent of defendants proceeded beyond
committal to trid or sentence. Of those 92.8 per cent of cases resulted in a conviction elther
through guilty plea or guilt & trid. Only 22.9 per cent of children in their sudy had been
abused by family members.

In order to ameliorate some of the stressful aspects of the court process, a careful
assessment of the child should be undertaken in order to decide whether the child should
testify. This needs to go beyond the issue of how readily the child is adle to give ther
gatement. What isimportant is the level of emaotiond disturbance the child has experienced
as aresult of both the abuse and the disclosure. Congderation should be taken of the level
of support the child will receive, as children who are not believed by the non-offending
parent are further scapegoated by testifying.

There are a number of possible practica changes which would make a sgnificant
difference for children and which would not require any major changesin legd procedure or
legidation. Measures should be taken to ensure that the child witness and their family do not
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have to confront the defendant or his family in the court waiting area. While the mechanism
for the child to have a support person in the court is recognised, this is often organised on an
ad hoc basis and needs to be formalised. Idedlly the same support person and prosecutor
should be available at both the committal and the tridl.

A vigorous attempt needs to be made nationdly to see that child sexud abuse matters
are dedlt with quickly. The present widespread practice of defence barristers being able to
obtain lengthy and repeated adjournments in these cases should be recognised and curtailed.
It can only be hoped that as courts become more familiar with prosecuting cases of child
sexud assault, they will become more sengtive to the needs of children.
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Recommendations

t the conclusion of the seminar the following recommendations were agreed upon
by participants. While they do not comprise an exhaudtive list of changes seen as
necessary by dl participants they do reflect particular current concerns.  Seminar

patlupmtscdledfor

Children's independent rights to be teken serioudy and upheld throughout any
legal proceedings. There needs to be exploration of the best ways in which that
might be done including better and specidig training for al those involved in the
proceedings.

Multi-disciplinary investigation and assessment teams to be encouraged, with the
amsof:

minimising traumato children

avoiding multiple interviews and unnecessary intruson

reducing professond rivaries

maintaining respect for the child, and

generdly avoiding any action which may preudice the outcome of the case.
The abalition of the necessity to cal children as witnesses a committal hearings.
The abalition of the dtatutory requirements that a child's evidence must be
corroborated before a conviction can be recorded.
The court environment and procedures to be improved to enable the child
witness to give effective testimony.
Children who are required to give evidence in court © be helped as much as
possible to cope with the process through the provision of adequate support and
preparation.
Comprehengble language to be used in court especidly when a child witness is
questioned.
Thorough evauaion before the introduction of video technology (with
gopropriate safeguards and dandards) which may have a place in the
investigation and subsequent court procedures involving child witnesses.
Children to have the right to address the Children's and Family Courts benches.

The following two recommendations were raised but not resolved:

There be an independent, multi-discipline body, possbly within the framework of
the Human Rights Commission that:

consults with and has representation from young people
contains grievance resolution structures
monitors the experience of young people in the legd system to identify and
address problem issues.
Any professona and/or reportable interview of ayoung person, be held in the
presence of an independent witness, chosen in consultation with the young

person.
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A ny discusson of children as witnesses has to consder severa aress. These include
the competence of a child and the degree of dress which may result to the child

from being a witness in court. In recent years a body of literature has been
developed on children's memory and some of this can be applied to children as witnesses.
In the meantime, more research is needed to identify which age groups of children can be
regularly regarded as being good witnesses and which younger age groups may be less
reliable. If it could be shown that children below a certain age were not good witnesses then
these children could be spared the stress of court appearances. Similarly if it could be
shown that children above a certain age are just as reliable as adult witnesses, then this
knowledge would help counteract some of the current prejudice that children may not be
reliable witnesses. Hand in hand with this search for more knowledge should be a careful
evaudion of finding more effective ways of children being able to give evidence and the
development within the legal profession of skillsin taking with children.

The Credibility of Children as Witnesses

In 1983 Yarmey and Jones published a study where they asked severd groups of people to
judge the reliahility of a hypotheticd eight-year-old's testimony. These groups included law
sudents, lega professonds, citizens who were potentid jurors and psychologists interested
in research into eyewitness identification and testimony. They were asked how they thought
achild of about eight years of age would answer questions by police or in court. Less than
50 per cent in any of the groups felt that the child would respond accurately. Sixty-nine per
cent of the potentid jurors believed that the child would either respond the way the
questioner wished, while 82 per cent of the psychologists, whose area of expertise was
supposed to be eyewitness identification, said that the child would respond according to the
interviewer's desires.

Other researchers have shown smilar results. A study in Britain (Sheehy & Chapman
1982) of adults and children's accounts of road accidents concluded that there is a
widespread belief that the comparative immeaiurity of children severdy limits ther
competence and respongbility. This study found that, given the option of choosing between
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the testimony of an adult and that of a child, most people would probably favour the
tesimony of the adult. A sudy from Denver (Goodman, Golding & Haith 1984) aso
looked at testimony about traffic offences and found that children aged between six and ten
years were viewed as less critica witnesses than adults. This prejudice can even extend to
judges - ‘it iswdl known that women in particular and smal boys are liable to be untruthful
and invent stories (Mr Justice Sutcliffe, Old Bailey, 8 April 1976).

For achild to be a good witness the child must have the mental capacity to observe and
register the event accurately, sufficient memory to retain an independent recollection of that
event and the ability to communicate this memory.

Memory in Children

There has been considerable research carried out on children's memory. As would be
expected children's visud attention, which is closgly linked to memory, improves with age
(Enns & Cameron 1987). This concept is supported by Pezdek (1987) who argued from a
theory of schematic processing and showed that younger children, not having the necessary
schema on which to link memory, do not record in memory as much detail of a given
simulus as do older subjects. This gppears to be one of the differencesin memory between
younger children and older children and adullts.

However, while less detall is recalled, accuracy of recall seems to be less of a problem
(List 1987). Young children from six to eight years appear to be just as accurate as older
subjects in recdl, but report sgnificantly less information (Goodman & Read 1987). This
means that if a free recdl technique is employed in obtaining information from children, the
age difference tends to relate not to accuracy but to the completeness of the account. It is
the experience of adults who tak to children that children often say little in response to
questioning. As it has been shown that children often remember more detals than they
choose to report (Flavell 1970), more systematic interview techniques such as prompting or
questioning may be required. This technique raises its own problems. A recent Audtraian
study of court transcripts in child sexud abuse cases (Brennan & Brennan 1988) has shown
that children become quickly confused under cross-examination. This is partly because of
the language used in the court Situation and aso because of the way in which some questions
are multi-faceted - making a 'yes or 'no’ answer difficult. This study of transcripts aso
showed that questions would move quickly from one time frame to ancther, requiring rapid
responses and an adult perception of time and events.  This gpproach puts children a
considerable disadvantage in a witness Situation (Rowe 1974; Benedeck & Schetky 1986).
The resulting confusion to the child by this type of questioning tends to confirm, to those
observing, the impression that the child is not areliable witness.

There is ds0 a popular feding that children tend to confuse imagined and red events.
However Johnson and Foley (1984) have shown that children from as young as Six years
are no more likely than adults to confuse the red event with an imagined one as long as the
event has been one which the child has been able to understand (Loftus & Davies 1984).
One area where research would be useful and where no data is yet available, is whether a
child's memory for events is better in the environment in which the event took place, with the
environment acting as amemory cue.

A problem with the mgority of studies on children's memory is tha they record
memory for events which were shown to the children on dides, in films or told to them as
gories. In these sudies the child is not actively involved in the events but is merely a neutra
bystander. An exception is a study by Goodman and Helgeson (1985) where three-year-
olds, sx-year-olds and adults interacted with an unfamiliar man for five minutes and then had
their memories of this event tested four or five days later. It was found that 93 per cent of
the six-year-olds and 75 per cent of the adults could accurately identify the man in a photo
lineup but only 38 per cent of three-year-olds could give very accurate eyewitness
accounts. Jones and Krugman (1986) report an episode of a three-year-old child who was
abducted from the front yard of a neighbour's home. Three days later she was found in the
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cesspit of a deserted mountain outhouse, crying, bruised and suffering from exposure.
Fourteen days after her abduction the police showed her a photo line-up of twelve people
which included the suspect. The girl accurately and quickly identified the suspect as her
abductor.

It seemsthat children's ability to recount events can be very accurate, particularly if free
recall and smple direct questions are used. Using these techniques, the accuracy of recall of
children six years of age and over is probably as good as that of adults, with some children
under Sx aso being quite accurate.

Stress

A court gppearance can be an upsetting time for a child. The court appearance may be the
culmination of a number of repested interviews of the child carried out by police, socid
workers, doctors, welfare workers and other professonals. These interviews are often held
a different times and conducted by different people, findly ending in the child being cross-
examined in a courtroom Stuation. Those who are interested in how quickly children can
become confused in court are strongly recommended to read Strange Language, (Brennan
& Brennan 1988) an andysis of court transcripts of children under cross-examination.

As wdl as the srangeness of the stuation, young children find it frightening to see the
accused in court.  Some children are concerned that the accused, who in sexud assault
cases has often threatened the child with violence or deeth if the child tells anybody about
the incident, may atack them in the courtroom. Children who are the victims of incest and
who have to incriminate their own parent in court are often afraid that their parent will
aways hold this against them. Y ates (1987) has reported that one five-year-old thought that
the judge would put her in gaol for being 'bad’ because she was not able to answer dl of the
questions.

A recent Audrdian sudy (Oates & Tong 1987) asked twenty-one non-offending
parents whose children's cases of sexua assault had been to court, to rate how their child
felt after the court hearing on a scde from 0-5, ranging from 'not upset a al’ to 'extremely
upset’. Eighteen of the twenty-one parents gave arating of between four and five indicating
that their child was very upset immediatdy after the hearing. When these parents were
asked to rate how their child was a an average of two and a haf years later, twelve of the
parents gill rated their child as being extremdy upset about the court hearing. When the
parents rated their own degree of satisfaction about the outcome of the court hearing,
sixteen (76 per cent) rated themsalves as being completely dissatisfied.

Some Suggestions

A number of suggestions have recently been made as to how to reduce the stress on
children giving evidence. One particularly important way seems to be to improve the
education of the legd professon. It is time for a specidty in child law to be developed
where those undertaking this specidty can have some training in developmenta psychology,
child development, and experience in interviewing children. It has been suggested that in
some cases children could be interviewed in judges chambers to avoid the necessity of them
gopearing in court. While this suggegtion has merit it will only be effective if those
interviewing the children have developed sKills in talking with children. Legd professonds
who are not trained in child development, through no fault of their own, may ask questions
which are too sophigticated or complex, thus confusing the child. Many young children,
when they are bewildered, will answer questions as best they can without checking on the
actua meaning, sometimes saying 'no’ when they mean 'yes, especidly in response to a
double negative. To be understood, questions asked of children must be smple, brief and
reasonably concrete.  Younger children may recal more accurately with the use of props
and may recdl an incident more effectively if the question is asked in the origind location
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where the incident occurred. Courtroom surroundings need to be relaxed and informa
when children areinvolved. If the parents are supportive and cooperative it may be helpful,
depending on the legd aspects of the case, if the parents remain with the child during the
interview.

A number of American states now alow children to be examined in a separate chamber
with the judge and opposing counsel, while the accused views the proceedings on a video
monitor or through a oneway screen. Other sates in the USA have alowed video
recordings to be used where the child is interviewed by a skilled therapist, this interview
being used as evidence in court. In the United Kingdom closed-circuit televison (by ‘video
link) has been gpproved by the Home Office to admit video recordings as evidence in trids.

Another way of reducing distress would be for children who have to testify in court to
be prepared for this in advance by visting the courtroom, by having the procedures and
some of the language explained and perhaps even, for older children becoming involved in a
role play prior to the hearing (dthough, of course, care would have to be taken to be
assured that any of these interventions would not influence the child's attitude or testimony).

There is good evidence that children from as young as Sx years make rdiable
witnesses. The data about younger children are not as clear and more work needs to be
done in this area, particularly looking a incidents in which the child was actudly involved
rather than merely a passive observer. At the same time more work needs to be done in
finding effective ways of didting information from young children, ways of making court
proceedings less intimidating and dressful to children and particularly ways of helping
appropriate members of the legd professon to develop skills and understanding in child
development and in talking with children.
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