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ON BEHALF OF THE AUSTRALIAN INSTITUTE OF CRIMINOLOGY (AIC), | want to
extend to al of you a warm welcome to this Institute-sponsored conference on
the topic of 'Homicide: Patterns, Prevention and Control'.

It is perhaps fitting that this conference should be held in Melbourne—a city
renowned, in genera, for its tranquillity. Regrettably, this tranquillity was shattered in
1987 by two mass-shootings which have become known as the Hoddle and Queen
Street massacres. These two incidents, which occurred within a short time of one
another, shocked the nation.

In December 1987, following these tragedies, the then Prime Minister convened a
specia meeting of the nation's leaders to consider the need for gun control and other
measures. One of the proposals that was to flow from this summit was the
establishment of a National Committee on Violence (NCV) to review the state of
violence in the country, to examine the causes of this violence, and to make proposals
for preventing and controlling violent behaviour. The NCV, which | had the privilege
of chairing, was established formally in October 1988 and reported its findings to all
governments in February 1990.

The genesis of this conference can really be found among the recommendations
made by the NCV. Broadly, these recommendations call for three policy directions for
governments and for individual Australians to work towards reducing violence in our
society.

First, there is a need to adopt a national strategy for the promotion of non-violent
attitudes. The degree to which many Australians continue to condone the use of
violence in many aspects of their lives is one of the mgjor impediments to achieving a
non-violent society.

Secondly, there is a need to reduce factors which aggravate the risk and extent of
violence. The Committee identified several factors, such as acohol consumption and
the use of firearms which, whilst not directly causing violence, aggravate its incidence
and severity. The Committee also identified a number of measures aimed at mitigating
the effect of these factors, including policies to better regulate the ownership of
firearms.
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Thirdly, the Committee stressed the need for an improvement in the availability of
accurate information about the extent and nature of violence so as to provide a proper
basis for policy making and for areduction in the fear of violence.

In a variety of ways this conference addresses each of these three broad policy
directions. As the most serious of all forms of violence, homicide has an extremely high
profile in our society. All too often, media portrayals suggest that the ultimate solution
to arange of problemsis the use of extreme violence, including the taking of the life of
other human beings. It is to be hoped that this conference will assist in dispelling any
romantic beliefs that the community may have about homicide. We will be discussing
the ugly redlities of the killing of fellow human beings, often by people who profess to
love, respect and protect those they dlay. What we will be examining in the next three
days is far removed from the dlick portrayals of murder and mayhem that so frequently
appear on our television and cinema screens.

In regard to the reduction of factors which aggravate the risk and extent of
violence, this conference will, among other things, look at the vexed question of gun
control. The NCV made a number of detailed recommendations about this issue in its
final report. Following the further tragic mass shooting that occurred in the Strathfield
Shopping Plaza in Sydney in August 1991, there have been some promising moves
towards the adoption of these recommendations. However, the agreed upon uniform
approach to gun laws adopted at the Special Premiers Conference in November 1991
still falls short of the proposals made by the NCV.

In particular, we still seem unable to agree on the need to establish a national
firearms register, and also on the need to begin to reduce the arsenal of weapons
existing in this country. Although a cap has been placed upon the availability of
military style assault weaponry of the type used in the Hoddle Street/Queen Street and
Strathfield killings, many thousands of these weapons remain in the hands of our
citizens. Just who has these weapons and where they are located remain largely
unknown because of the absence of a nationa firearms registration scheme. In these
hard economic times governments are also reluctant to incur the substantial costs that
would be involved in any firearms buy-back program.

However, the problems of preventing and controlling homicide are obviously far
more complex and difficult to solve than through gun control alone. Many forms of
violence that may eventually lead to a killing may be traced to attitudes and behaviours
that were instilled at childhood. The NCV report emphasised that families can just as
easily be the breeding ground for aggression as they can be for nurturing. Changing
these early learning experiences represents a major challenge. In the context of the
homicide statistics there is perhaps no more chilling fact which points to the need for
such change than the NCV's finding that the single most vulnerable age group for
homicide victimisation were infants under the age of one year.

It is in the third policy direction—that associated with the provision of accurate
information about the extent and nature of violence—that this conference can probably
make the greatest contribution. The NCV found that there was a dearth of accurate
and reliable information about all aspects of
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violence in Australia, including homicide. The Committee recommended, among other
things, that this information deficiency should be remedied by the establishment of a
national homicide monitoring program within the AIC.

As part of its response to this and other NCV recommendations, the Federal
Government has provided funding for this monitoring program within the framework
of a broader Violence Prevention Unit, located at the AIC. Last year the AIC
published the first of an ongoing annual report on Australian homicide, based on its
monitoring of this crime. Heather Strang will report to this conference about the
outcome of the second year of this monitoring program.

As Heather Strang will confirm, the good news is that Australians have not
experienced the dramatic increases in homicide that have occurred over the past
decade or so in countries like the USA. As | am sure another of our distinguished
speakers, Professor Lawrence Sherman, will emphasise, the United States provides a
frightening example of a nation whose homicide rate continues to escalate. A graphic
illustration of the differences between the homicide rates in the USA and Australia can
be found by examining certain absolute numbers—in recent years in this country there
has been on average about 350 homicides, while in Washington DC alone last year the
number of homicides approached 500.

Australia still has no grounds for complacency. Our rate of homicide is above that
of many European nations and certain parts of the country experience rates which
approach those encountered in American cities. The level of homicide and associated
violence experienced by certain Aborigind communities in this country is especialy
disturbing.

| am sure that you will find the discussions over the next three days to be
stimulating, informative and at times controversial, and | welcome you to this
conference.
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THE PURPOSE OF THIS PAPER IS TO DESCRIBE THE CHARACTERISTICS OF homicide
incidents, victims and offenders in Audtralia at the present time, so as to provide a
framework for the more detailed discussion of various aspects of homicide which
will follow in the course of this conference.

The source of these data is police records, collected via the Nationa Homicide
Monitoring Program at the Australian Ingtitute of Criminology. This Program was
established as aresult of recommendations of the Nationad Committee on Violence, which
noted the paucity of information available in Australia on the incidence and epidemiology
of violence generally, and homicide in particular. It has been made possible through the
support of the Australian Police Ministers Council and the cooperation of police in each
jurisdiction.

The aim of the Program is to collect information annually on all homicide
incidents and the victims and offenders involved in them. Such information has been
collected before, though only in single jurisdictions rather than nationally, and only
over limited periods rather than on an ongoing basis.

The National Homicide Monitoring Program has now collected and analysed data
on al homicides which occurred in Australia between July 1989 and June 1991. It is
too soon to begin to discern trends and patterns in homicide, although after a third
year's data has been examined more detailed analysis of this kind will be possible:
such knowledge as begins to emerge at that time will be useful not only to provide for
basic public understanding about homicide risk, but also to serve as the foundation for
the rational formulation of public policy and in the allocation of scarce public
resources.
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Australian Homicidein Context

Before turning to a description of the character of Australian homicide, as it is
revealed in these data, the present situation will be placed in both an international and
an historical context.

Figure 1 shows Audrdias overal homicide rate compared with five smilar
countries—Canada, New Zedand, England and Waes, West Germany and the
USAL] over the period 1974 to 1989. As one would expect, Augtrdids rate issimilar to all
these countries, except for the USA, whose rate dwarfs al the others. Audrdias rate is
currently about 2.1 per 100,000 population, which is dightly lower than Canada and
dightly above England and Wales.

Figurel

Reported Homicide Rate per 100,000 Population, 1975 to 1990

Rate per 100,000 population

Source: Mukherjee, S.K. & Dagger, D. 1990, The Sze of the Crime Problem
in Australia, 2nd edn, Australian Institute of Criminology, Canberra.

There have been significant changes in homicide rates in the course of Australian
history. Available evidence indicates that the rate last century was much higher than
today. However rates declined in the latter half of the 1800s and early twentieth
century. Figure 2 indicates Australia’'s homicide rate since 1915: it shows that rates
continued to decline until the second World War. Rates then increased at the end of
the war, and gradually continued to do so, fluctuating around an upward trend. Figure
3 shows male and female rates separately: they tend to coincide, though female rates
are consistently lower than male rates.
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Figure 2

Number of Homicides per 100,000 Population, Australia 1915-1990

Rate per 100,000 Population
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Source: Mukherjee, S.K., Scandia, A., Dagger, D. & Matthews, W. 1989,
Source Book of Australian Criminal and Social Statistics 1804-1988,
Australian Ingtitute of Criminology, Canberra.

Figure 3

Number of Male and Female Homicides per 100,000 Population
Australia 1915-1990

Rate per 100,000 Population
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Source: Mukherjee, S.K., Scandia, A., Dagger, D. & Matthews, W. 1989,
Source Book of Australian Criminal and Social Statistics 1804-1988,
Australian Institute of Criminology, Canberra.
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Although homicide is the most serious offence under the law, and the crime
which engenders the most fear, it is important to understand that it remains a
relatively rare occurrence in Australia overall: Figure 4 shows the rate per 100,000 for
various causes of death between 1983 and 1989. Compared with accidentsl] both
motor vehicle and otherl] and with suicide, homicide remains both relatively low and
stable.

Figure4

Death Statistics, Australia 1983-1990
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Source: Mukherjee, S.K., Scandia, A., Dagger, D. & Matthews, W. 1989,
Source Book of Australian Criminal and Social Statistics 1804-1988,
Australian Institute of Criminology, Canberra.

Salient Features of Australian Homicide

In the year 1990-91, there were a total of 323 homicide incidents in Australia,
involving 351 victims and 338 identified offenders (this term is used to include both
suspects and those charged and convicted of an offence). There were forty-five
incidents where no suspect/offender had been identified at the time the data were
collected.

The salient feature of Australian homicide is its male character and the relative
youth of many of those involved, both as victims and offenders. Over the past two
years male victims have outnumbered females by around two to one. For offenders,
the proportion of male and femal e offenders has approached 10:1.

Over the past two years, around 40 per cent of victims were aged under thirty,
and a further 20 per cent aged between thirty and thirty-nine. Nearly 60 per cent of
offenders were aged under thirty and a further 20 per cent aged between thirty and
thirty-nine.
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Another salient factor isthat of Aboriginality. (In these data, the term "Aboriginal
person’ includes Torres Strait Islanders). Aboriginal homicide requires special
comment not because it differs markedly in character from homicide in Australia
generaly, but because of the sheer volume. Over the past two years Aborigina
persons have made up around 13 per cent of all victims of homicide and nearly 20 per
cent of offenders. In the great majority of these incidents, both victim and offender
were Aboriginal persons, and in almost all cases victim and offender were members of
the same family or very well-known to each other.

The last sgnificant feature to be mentioned here is the very high rate of homicide
occurring in the Northern Territory compared with other jurisdictions. It is clear that a
congderation of the demographic character of that jurisdiction, which includes a high
proportion of Aborigina people and a high proportion of unattached, transient young men,
Isvita in explaining this Situation.

This paper will now turn to a more detailed analysis of the nature of homicide
incidents which occurred in 1990-91 and features of those involved in them.

Char acteristics of Homicide Incidentsin 1990-91

The character of each homicide incident depends upon the contextual features of each:
these include the jurisdiction in which it occurs, its geographical and physica
location, the day and time it occurs, the choice of weapon or method and the
precipitating circumstances, which are related both to motive and to background
events.

Jurisdiction

As Figure 5 shows, the rate of homicide victimisation is fairly uniform across
Australia, with the exception of the Northern Territory: here the rate is more than
eight times that for Australia as a whole, while the rate for women is ailmost twenty
times that for Australian women generally. Figure 6 shows a similar distribution for
offending, with the exception of the much lower rate of offending for women
generally, especialy in the Northern Territory.

In 1990-91, in every jurisdiction except the Australian Capital Territory, around
90 per cent of incidents involved one victim only and one offender only (nineteen
incidents involved multiple victims and thirty-nine incidents multiple offenders, from
the total of 323 incidents).

The overdl rate of victimisation remained stable over the past two years, and in
some jurisdictions the rate declined dightly in 1990-91. Nearly al the increase
occurred in two jurisdictions: in New South Wales the rate per 100,000 of the
population increased from 1.8 to 2.3, and in the Northern Territory it increased from
12.8t017.3.
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Figure5

Jurisdiction and Sex of Victims, Australia 1990-91

o Rate per 100,000 Population

15
10

5
N i S R e i
MSW WVie (Y s T T S8 Tas MT A&ACT Aust
Hdurisdicltion
mMale Females

Geographical area

As would be expected, more than half of incidents occurred in the major metropolitan
areas around Australia: in most instances the proportion occurring in each capital city
closely reflected the proportion of the population living in those centres. Regiona
centres and country towns accounted for a further quarter of all incidents.

Location

About 60 per cent of al incidents occurred within residential premises. The vast mgjority
of these were the victim’s own home, which not infrequently was aso the offender’s home,
as one-quarter of victims were cohabiting with the offender at the time of the incident. A
higher proportion of women than men (57 per cent versus 38 per cent) were killed in their
own homes. A further 15 per cent of incidents occurred in streets or car parks, mogtly in
suburban locations.

Shops, shopping malls, sporting venues, public transport and its environs, taxis
and other vehicles, public parks and beaches together accounted for fewer than ten per
cent of all incidents.

Time of day/Day of week

Half of al incidents occurred on Friday, Saturday or Sunday, most of Sunday’s
occurring in the early hours of the morning. The pattern was similar across all
jurisdictions.

Of those incidents for which the time of occurrence was known, 40 per cent
occurred between six in the evening and midnight, and a further 30 per cent occurred
between midnight and six in the morning.

10
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Figure 6

Jurisdiction and Sex of Offenders”
Australia 1990-91
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* There were 45 incidents in which no offender was identified.
Note: These figures are not comparable as different rates per 100,000 population
are used.

Precipitating factors

Figure 7 shows the primary precipitating factors in homicide in 1990-91. Australia-
wide, altercations relating to jealousy or the termination of a sexual relationship
accounted for 16 per cent of incidents. Domestic altercations between spouses or other
family members accounted for at least 13 per cent of all incidents. Thus ailmost one-
third of incidents relate to the breakdown of

11
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family relationships. A further 13 per cent involved drunken altercations over
apparently trivial issues, usually between male peers.

In dl jurisdictions these factors were the most common in the precipitation of the
incident. In the Northern Territory, two-thirds of dl incidents related to one or other of
these factors: this reflects their predominance in homicides involving Aborigina persons
throughout Augtralia.

Homicides resulting from another crimina offence remain relatively uncommon,
although there has been an increase in robberies with a fatal outcome: 10 per cent of
all homicides involved a robbery, and more than half of these occurred in New South
Wales. Three per cent of incidents involved a sexual assault and two-thirds of these
occurred in New South Wales.

Figure7

Primary Precipitating Factors, Australia 1990-91
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* Homosexua 'hate’ [0 3
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Other factors not involving an atercation O 9

In forty-three incidents the primary precipitating factor was unknown.

Weapon/method

Figure 8 shows that in 1990-91 assault was the most common method of homicide
(this category includes strangulation and the use of a blunt instrument, as well
beatings). Knives and other sharp instruments accounted for a further 33 per cent of
all incidents, and firearms 23 per cent. Overall, this was very close to the situation in
1989-90. About half of all firearms-related homicides occurred in New South Wales.

12
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Figure 8

Primary Weapon/Method, Australia 1990-91
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Where firearms were involved, nearly haf of all victims were killed with
.22 calibre rifles and a further one-quarter with shotguns. Handgun killings remain
relatively rare (ten victims).

Choice of weapon varies with circumstance: firearms were not commonly used in
drunken or other kinds of altercations, where beatings and knives were the most
common cause of death. Over half of al robbery-related homicides resulted from an
assault.

Asfar as sex of the victim is concerned, a higher proportion of women than men
were the victims of fatal assaults, and a significant proportion of these were
strangulations. A dlightly higher proportion of men than women were the victims of
firearms.

Male and female offenders differed as to their choice of weapon: 11 per cent of
women used a gun, compared with 22 per cent of men; over haf of all women
offenders used knives or other sharp instruments.

Firearms are very rarely used in homicides involving Aboriginal persons: there is
a correspondingly higher incidence of assault as the cause of death.

[licit drug involvement

In only 5 per cent of al incidents were illicit drugs definitely involved. These incidents
usually related either to disputes over dealing, getting money for drugs or acquiring drugs
for persona use. Most of these incidents occurred in New South Wales and Victoria. It is
possible that a proportion of the robbery-rel ated homicides aso were drug-related—indeed
that illicit drugs were involved in a number of other incidents tbot—+o firm
information was available on this.

13



Homicide: Patterns, Prevention and Control

Characteristics of Homicide Victims 1990-91
There were 351 victims of homicide throughout Australiain 1990-91.

Sex and age

Nearly two-thirds of victims were male and about one-quarter of all victims were aged
in their twenties. About a half of all female victims were aged under thirty, whereas
the ages of male victims was spread over a wider range. Figure 9 shows the rate for
different age groups.

Figure9

Age of Victims, Australia 1990-91

Rate per 100,000 population
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It is important to note the special vulnerability of infants. Children aged under one
year were at the greatest risk of any age group in 1990-91, with a rate of 3.5 per cent per
100,000 age specific population (up from 2.8 in 1989-90). Females in this age group
appeared to be especidly at risk, with a rate per 100,000 of 4.8. Altogether, there were
twenty-nine victims aged under ten years. three-quarters of these children were killed by
their parents or de facto parents.

Asfar asjurisdictional differences are concerned, young people appeared to be at
higher risk in New South Wales in 1990-91. Nearly 60 per cent of al victims under
twenty died in New South Wales: one-quarter of all New South Wales victims were
aged under twenty. In the Northern Territory, nearly half of al victims were aged
between twenty and twenty-nine, compared with one-quarter nationally.

As far as juveniles are concerned, girls under twenty seemed to be at higher risk
than boys in that age group.

Although there were nine victims under the age of one year, there were twenty
victims aged between one and ten years. most of these (70 per cent) were killed by
their parents or de facto parents.

14
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Marital status

For around 60 per cent of victims, marital status was single or no longer married.
Fewer than 30 per cent of males were known to be married, compared with 43 per
cent of females.

Employment status

Of those victims where employment status was known, around half of males were
employed and one-quarter of females. A proportion of women were out of the
workforce by choice owing to domestic responsibilities: however, these figures
indicate that being out of the workforce may of itself indicate enhanced risk.

Race

Aborigina persons make up 1.5 per cent of the Australian population, but composed
13 per cent of al homicide victims in 1990-91 (11 per cent of all males and 16 per
cent of all females). Whereas the overall homicide rate for 1990-91 was 2.1 per
100,000, for Aborigina persons it was 18.7. When the figures are disaggregated by
sex, the enhanced risk of Aboriginal women is evident: the risk overall for Australian
males compared to females for 1990-91 approached 2:1, whilst for Aboriginal persons
itwas 1:1 (that is, 50 per cent of all Aboriginal victims were women).

It is useful to assess Aborigind vulnerability by jurisdiction. In the Northern
Territory, where Aboriginal persons make up 22 per cent of the population, 56 per cent of
al victims were Aboriginal persons. Proportionately the figures for Queendand and
Western Australia are even more noteworthy: in Queendand Aborigina persons make up
2.4 per cent of the population and 18 per cent of victims, and in Western Austraia
Aborigina persons compose 2.7 per cent of the population and 35 per cent of victims.

There was a total of eleven cases where the offender was an Aborigina person
and the victim was white: in a further five instances, the offender was white and the
victim was an Aboriginal person. None of these cases appeared to be racially
motivated and Australian homicide remains overwhelmingly intra-racial.

There was little noteworthy regarding other non-white races, except to observe
the low incidence and the fact that when homicide occurred, both victim and offender
were almost always the same race.

Alcohol/drug use

This was known for only two-thirds of all victims. However, of these, nearly half
were known to be alcohol affected (most of these were males). In the Northern
Territory, this proportion rose to 70 per cent: this figure is linked to the finding that
85 per cent of Aboriginal victims were recorded as being alcohol affected.

There was some variability according to age: more of the younger than older
victims were alcohol affected. There was a negligible incidence of other drug
influence amongst any victims.

15
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Criminal history

Criminal histories were available for about 80 per cent of victims. Of these, over one-
third of all victims had a criminal record, about half of them for violent offences.
Two-thirds of these were male. For Aboriginal persons, about half of all victims had
criminal records of some kind. Very low figures were recorded for those of other
races.

Characteristics of Homicide Offenders 1990-91

There were 338 identified suspects and offendersin relation to the 323 homicide incidents
which occurred in 1990-91. There were forty-five incidents for which no suspect had been
identified at the time of data collection.

Age and sex

Figure 10 shows that homicide offenders were overwhelmingly male: males
outnumbered females by a factor of ten. They were predominantly young: nearly
20 per cent were aged under nineteen and a further 40 per cent aged between twenty
and thirty.

Nearly 60 per cent of al homicides involved both male victims and male
offenders. For nearly one-third of al pairs the victim was female and the offender
male. Only 10 per cent of pairsinvolved afemale offender.

Figure 10

Age of Offenders, Australia 1990-91

Raie per 100,000 population
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Marital status

There were quite different patterns in marital status for men and women: over half of
men were single or divorced but only 16 per cent of women; one-third of men were
married or in a de facto relationship and nearly three-quarters of women.

Employment status

For those offenders where employment status was known, less than one-third were
employed. For women, the proportion was less than 20 per cent.

Race

Twenty-one per cent of al offenders were Aborigina persons: this figure was inflated
by one particular incident which resulted in eleven Aborigina offenders being
charged, but without this case the figure would still be 18 per cent. This figure applies
for both Aboriginal men and women.

There are jurisdictional differences in the race of offenders smilar to those for
victims: in the Northern Territory, Aboriginal persons make up 22 per cent of the
population and 70 per cent of the offenders (56 per cent of victims); in Queensland
they compose 2.4 per cent of the population and 20 per cent of the offenders (18 per
cent of victims) and in Western Australia 2.7 per cent of the population and 32 per
cent of the offenders (35 per cent of victims).

There were very low rates of offending by other non-white races.

Alcohol/drug influence

Information about the influence of alcohol or drugs was available for only just over
half of al identified offenders: of these, three-quarters were under the influence of
alcohol. This applied across all jurisdictions and for both male and female offenders.
Proportionately more Aboriginal offenders than whites were under the
influence of alcohol: no offender of any other race was known to be alcohol
affected.
There was no significant involvement of any illicit drug by offenders.

Criminal history

At least two-thirds of al offenders had a previous criminal history, and for more than
half of these a violent offence had been recorded. In the case of women offenders,
about one-third had previous convictions, over half of these for violent offences.

When these data are disaggregated by race, we find that at least 80 per cent of all
Aborigina offenders had criminal histories compared with 65 per cent of whites:
twice as many Aborigina offenders as whites had previous convictions for serious
assaullt.

17
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Murder-Suicide

A total of twenty-three offenders committed suicide following the incident, and a
further four attempted suicide. These made up 8 per cent of the total of identified
offenders. They were al male and none was an Aboriginal person. In two-thirds of
these cases, the victim and offender were or had been in a spousal relationship: in
most of the remaining instances, the victim and offender were closely related to each
other.

Relationship between Victim and Offender

One of the most revealing variables in homicide, from the point of view of
determining the underlying dynamics of each incident, is the relationship between
victims and offenders.

Figure 11 shows the proportion of different kinds of relationship in homicides
occurring in 1990-91. Of those cases where the relationship was known, 26 per cent of
victims were spouses of the offender (present or former, married or de facto). Of these,
85 per cent were women. Forty-two per cent of all female victims were killed by spouses,
and 6 per cent of all males.

Figure 11

Relationship Between Victims and Offenders, Australia 1990-91
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~ Refersto sex rivals, prostitute/client relationships, business relationships,
citizen/police and others known to each other but the nature of the relationship
is unknown.

* Refersto friends, long and short-term acquaintances, homosexual relationships
and gang members.

18



Characteristics of Homicide in Australia

The next largest category was the 24 per cent of instances where the relationship
is broadly described as friends and acquaintances. this also includes girlfriend-
boyfriend, ex girlfriend-boyfriend, homosexua reationships, short-term (less than 24-
hour) acquaintances and gang members.

A further 17 per cent of victims knew the offender in some way: this category
includes business relationships, prostitute-client relationships and sex rivas. In only 5 per
cent of cases was the offender known to be stranger: of course, the red figure is likely to
be higher than this, as an unknown proportion of the forty-five unsolved cases would have
involved stranger offenders.

As far as jurisdictiona differences are concerned, the Northern Territory had a
higher than expected proportion of spousal homicides (37 per cent). This is a
consequence of the relatively high levels of these incidents amongst Aboriginal
persons. the relationship with the victim was spousal for 17 per cent of white
offenders overall and 34 per cent of Aboriginal offenders.

Conclusion

This description of the characteristics of victims and perpetrators of homicide in 1990-
91, and of the circumstances in which the incidents occurred, reveals the enhanced
vulnerability of those on the margin in our society—a vulnerability which can only
increase in economic hard times when the poor and disadvantaged are squeezed most.

However, attention should be drawn to the specia vulnerability of young children
in Australia. Generally speaking, young children do not appear to be over represented
as victims of homicide, considering the proportion of the total population that they
constitutel] although, for the past several years children in Australia under the age of
one year were actually at greater risk than any other age group.

The point this paper wishes to make, however, is that 1990-91 saw the deaths of
twenty-nine children under the age of ten. In none of these cases was a charge of
infanticide laid, where it was available: al resulted in charges of manslaughter or
murder. None of these children were going to pubs or getting into potentially lethal
arguments with their peers: they were victims in the truest sense of the word, with no
control over their circumstances. They were completely vulnerable. They were
frequently the object of their parents’ unreasoned rage towards them, or towards each
other. It is suggested that a compassionate society has a special responsibility to
protect those who cannot protect themselves, and twenty-nine young children died last
year because we failed in that responsibility.

Of course, homicides represent only the tip of the iceberg of violence in our
society: amost al homicides begin as another kind of confrontation] a spousal
argument, a robbery, a drunken fight between acquaintances, the abuse of a
childd that escalates to a fatal event. But whilst homicides remain relatively rare
events, these kinds of nonfatal confrontations are not.

The key to homicide prevention is to focus on those situations which are the most
dangerous and on the people who are at highest risk of victimisation. By finding out
as much as we can about homicide incidents, the
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people involved in them and the relationships between them, we can begin to devise
strategies to lessen the risks associated with such individuals and such circumstances,
and so discover how lives may be saved.
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SKIP GOODMANSON HAD BEEN A MINNEAPOLIS POLICE OFFICER FOR TWO
decades, but he had never had a case that was a ’homicide waiting to happen'.
And nothing he did about it seemed to help. Goodmanson had recently joined
an experimental police unit designed to do nothing but solve problems at the
hottest crime spotsin the city. The Repeat Call Address Policing (RECAP) Unit
had been assigned the top 250 commercial and residential addresses in the city,
ranked by total number of emergency calls to police. This turned out to be far
more work than the five RECAP officers could handle, especially when each
one of the addresses could have four or more apartments with chronic repeat
calls for domestic violence.

Few of those calls, fortunately, resulted in serious injury, but one of the sixty
addresses Skip Goodmanson was assigned appeared to be headed that way. He
detected the case from his weekly computer printout when he noticed eleven calls in
three weeks from the same apartment. These calls, in response to assaults of
increasing severity, resulted in apparently ineffective action by all sectors of the
criminal justice system.

The assaults culminated in a particularly brutal incident, and it was Skip
Goodmanson’s conviction that this near-homicide would not have happened if the
system had just been tougher: if his fellow officers had made more arrests, if the
prosecutors had filed charges on all the arrests that were made, if the judge had not
released the offender on bail, or if the sentence had been longer. Maybe he was right,
but maybe not.
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The system had been very tough in trying to protect Shirley Lowery in
Milwaukee in early 1992. She was finally stabbed to death in the county courthouse
by her ex-boyfriend. The government had provided her with bodyguards while
moving her possessions out of their residence, and the local police had long practised
a mandatory arrest policy for domestic violence. Yet the only reason the offender
came to the courthouse that day, carrying a butcher’s knife and a pistol, was because
he had been summoned by the court about a permanent injunction barring him from
contact with Shirley Lowery. Perhaps if the court had not summoned him, he may
never havekilled her.

The point of these two stories is that the lessons of experience may be unclear at
best, and at worst, deceptive. As Dr. Johnson put it, 'if experience were the best
teacher, then the streets of London would be wisest of al’. In both the Minneapolis
and the Milwaukee cases, it is equally plausible to conclude that the murderous
assaults were the result of either too little legal intervention or too much. While more
intervention may deter the deterrable, it may only chalenge the defiant to become
even more violent. Without a more systematic means of examining cause and effect,
such stories can teach us little about how to prevent homicide more effectively.

The key question for this keynote address, then, is how can we learn to prevent
homicide more effectively? This answer is through trial and error—but far more
aggressively and systematically than we have ever tried before. This paper will begin
by explaining and illustrating the range of trial and error methods, especialy in light
of recent experiments in domestic violence control. It will then suggest four key
targets for homicide prevention, areas in which the payoff from successful learning
could be very great indeed: chronicaly violent households, violent pubs and
entertainment 'hot spots, infant surveillance, and emergency medical care. This paper
will conclude with one question on which we have aready learned far too much from
trial and error, and about which the entire world should be pressuring my country, the
USA, to stop polluting the globe: gun availability.

Learning Through Trial and Error

Learning through trial and error is the foundation of all human progress. In the area of
cancer treatment, some half a million chemical compounds were tested in order to
discover only forty forms of chemotherapy that are moderately effective (Oldham
1987). In the area of economics, the people of Russia have judged their experiment in
total government control afailure, and now hope to learn from trial and error how best
to structure a free market economy.

Methods of trial and error are far more advanced in some arenas, however, than in
others. Controlled experiments in national economic policy, for example, are
impossible, because each subject is an entire country, or even the world. It is very hard
to learn systematically from a sample of one—which may help to explain why we still
have not learned how to prevent recessions. Medical science, in contrast, has
flourished because there is no shortage of sick people for experiments. But the
systematic, trial and
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error methods of epidemiology and experimentation have been slow to catch on in the
arena of crime control, even though there is no shortage of offenders and victims for
testing better strategies. We may take heart and guidance from the fact that systematic
methods were also initially slow to catch on in preventive medicine, and until they
did, much of what doctors did to help patients was doing more harm than good.

How much of what we do in the name of preventing homicide or other violence
actually causes more of it? We will never know until we carefully test what we are
doing. Systematic learning through trial and error cannot be done on a case-by-case
basis. It does not come easily through the normal flow of daily experience. Experience
is valuable in generating hypotheses, but is not enough for testing hypotheses. Testing
requires the hard work of collaboration between researchers and practitioners, the
creation of control groups, and gathering a lot more data than ordinary operations
require. But that is a price many practitioners are willing to pay, and they are
increasingly doing so in the USA.

Experimentsin Domestic Violence Control

One recent example of systematic trial-and-error learning in violence control is the
seven controlled experiments in policing domestic violence conducted across the USA
in the past decade. In 1981, forty-four Minneapolis police officers volunteered to give
up their discretion in misdemeanour domestic assault cases in order to conduct a
randomised comparison of arrest, mediation and separation in cases where arrest was
legally possible. The results of this experiment, which was designed and directed by
myself, showed that arrest reduced the prevalence of repeat violence against the same
victim by half, from about 20 per cent to 10 per cent (Sherman & Berk 1984).

This highly publicised experiment was followed by a major shift from mediation
to arrest as the most common police policy for domestic violencein citiesin the USA
(Sherman & Cohn 1989). Many advocates cited the Minneapolis experiment as the
major justification for new laws requiring mandatory arrest in misdemeanour
domestic cases, now enacted in fifteen states (Sherman 1992a). Some of them even
cited the Minneapolis experiment as evidence that arrest could have a preventive
effect on domestic homicide, even though there was absolutely no data on homicide in
the Minneapolis experiment. Multimillion dollar lawsuits against the police for failing
to prevent homicides have been won around the USA, with ’expert’ witnesses
testifying on the basis of the non-existent Minneapolis data that arrest would have
prevented the homicide.

The authors of the Minneapolis experiment, however, have testified on behalf of
police agencies on the limitations of their data to misdemeanour assault cases. More
important, the Minneapolis reports cautioned against passing mandatory arrest laws
until the experiment could be replicated in other cities. Their two major concerns
were: first, that arrest might have different effects in different cities; and second, that
arrests might have different effects on different kinds of people. Worst of all, there
was afear that arrest might increase domestic violence under certain conditions.
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The National Institute of Justice accepted our recommendation to fund a
multimillion dollar replication program in 1986, and all but one of the replication
experiments has now been reported. The results confirmed both the fears of the
Minneapolis experimenters. They first showed that arrest had different effects in
different cities. Three of the six experiments found some evidence of an individual
deterrent effect from arrest, while the other three found that arrest had actually
increased the rate of domestic violence overal (Sherman 1992b). A possible
explanation for this difference across cities is found in the most consistent result of the
entire research program: the different effects of arrest on different kinds of people
within each city.

In Milwaukee—the only replication experiment directed by myself—the
hypothesis that unemployed and unmarried people would react differently to arrest
from persons with more of a 'stake in conformity’ was tested and confirmed. While
arrest reduced repeat violence among employed persons by 9 per cent, it increased it
by 43 per cent among unemployed persons. Arrest also increased repeat violence by
30 per cent among unmarried suspects, with a small deterrent effect among married
suspects. The greatest increase arrest caused in repeat violence (49 per cent) was
found among suspects who were both unemployed and unmarried, and hence had the
least stake in conformity to lose from more violence.

These findings were eventually confirmed in data from the Omaha experiment,
conducted by Dunford, Huizinga and Elliott (1990). While the marriage effect was not
found, the unemployment effect was even stronger, with a 52 per cent increase in the rate
of violence caused by arresting unemployed suspects in Omaha, compared to a 37 per cent
reduction in repeat violence caused by arrest among employed suspects (Sherman & Smith
1992).

Based on these results, two independent investigators have confirmed the
unemployment interaction: Berk et al. (1992) with the Colorado Springs experiment
and Pate and Hamilton (1992) with the Miami experiment. Thus in four out of four
experiments where the hypothesis was tested, the results consistently show that arrest
has different effects on different kinds of people and, unfortunately, the results show
that the suspects most likely to come to police attention for domestic violence are the
ones most likely to increase their violence against women in general if they are
arrested. While this leaves us in a major quandary about how to police domestic
violence, it is a far better thing to have learned of our dilemma than to proceed with
good intentions in blissful ignorance. We have done the trials, and learned our error.

Key Targetsfor Homicide Prevention

The domestic violence experiments should make us very cautious about policies for
homicide prevention in Australia. As the National Committee on Violence said in its
report:

programs and policies for the prevention and control of violence [should] be
subject to rigorous, independent evaluation. Provision for this evaluation should
be incorporated in the design and budget of the program in question. Good
intentions, warm feelings, and trendy ideas. . . are simply not a sufficient basis
for the expenditure of public

24



Preventing Homicide Through Trial and Error

funds. Measures which are heralded as successful in one jurisdiction, whether in
Australia or overseas, should not be blindly embraced without careful provision
for their evaluation and their eventua dismantling in the event of unsatisfactory
performance. Australia simply cannot afford to waste money on ineffective
ventures (Australia 1990).

It might be added that no country can afford to pursue policies which actually
increase violence, regardless of their cost. The way to avoid pursuing those policiesis
to adopt all new policies on atria and error basis, with strong, randomised research
designs used to evaluate their effects wherever possible. Since so much of the
homicide problem in Austraia is related to domestic/family violence, this paper
recommends four key target areas for testing homicide prevention ideas. These areas
are:

chronically violent families,

pub and hot spot violence;

infant surveillance; and
» emergency medical care.

What can we do about chronically violent families?

Unfortunately, we cannot predict very well which chronically violent families will
wind up in a homicide. The early Police Foundation (1976) study of domestic
homicidesin Kansas City did find that 85 per cent of all domestic homicides had been
preceded by at least one police call at that address in the past two years, and 50 per
cent had at least five prior cals. Thisled many of usto expect that homicide could be
predicted with some accuracy. Unfortunately, the study asked the wrong question. The
right question, at least for making predictions, is what proportion of addresses with
repeated domestic disturbance calls have domestic homicides.

The answer, according to our analysis in Minneagpoalis, is about 3 per cent over five
years, or less than 1 per cent per year. Even at addresses with nine or more domestic calls
in one year, the rate of domestic homicide isfortunately only 3 per 1,000. While the rate of
domestic homicideincreases substantialy as the number of domestic cdls increases, three-
fifths of all domestic homicides occur at addresses to which police have never been called.
The highest rate of domestic homicide per addressis 17 per 1,000 high call addresses over
five years. On an annua basis of prediction, that equals 3 per 1,000. With foresight rather
than hindsight, a prediction of homicide from chronic domestic disturbance calls would be
wrong 997 times out of 1,000. That does not seem to be much of an 'early warning system’.
Vastly over-predicting domestic homicide would not start World War 111, but it could
certainly divert scarce police resources with little payoff (Sherman 19924).

Similarly poor predictions resulted in Milwaukee when individua couples, as distinct
from street addresses, were examined. The data included al 15,000 domestic assault
reports over three years. Of the thirty-two domestic homicides
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during that period, only one of the couples had a prior police record of an assault. Even
110 prior episodes of gun pointing and death threats were followed by no homicide
(Sherman, Schmidt, Rogan & DeRiso 1991).

Even with the difficulty of predicting homicide, however, it is worth pursuing the
problem of chronically violent families. As Skip Goodmanson’s case illustrates, some
of these families have very high levels of serious violence. While it cannot be
predicted which chronically violent families will result in the rare event of homicide,
investing in chronically violent families can be justified on several grounds. Perhaps
the clearest of these is cost: the chronic families consume the most police time. Just
20 per cent of the couples reporting any domestic violence in the Milwaukee
experiment, for example, produced almost half (46 per cent) of all the reported cases.
Most of the couples, in contrast, did not have any repeat cases. There is thus a clear
distinction between the chronic and non-chronic couples. And among the chronic
couples, asmall portion of repeat cases involve serious violence.

Police computer systems can easily be designed to flag the chronically violent
families. When such families are identified, they need to be included in systematic,
randomised tests of a wide range of ideas for intervention. These interventions could
be mounted by social service agencies, women’s shelters, police, churches, relatives or
even neighbours. The important thing is to test them in stages. first in a few
demonstration cases, then in a larger experiment of 100 cases or so, and then, if the
results still ook promising, in alarger experiment in several different cities.

The fact that domestic homicide cannot be predicted does not detract from our
excellent ability to predict less lethal violence among chronic couples. Among couples
with nine or more incidents, it can predicted that they will have further incidents with
75 per cent accuracy. Chronically violent buildings can also be identified with 72 per
cent accuracy, regardless of the specific couples living in them at any given time. It
would be surprising if similar predictive accuracy cannot be found in Australia.

Thus assuming we clearly know where to begin, the next question is what to do.
For example, it would be valuable to test frequent surprise police visits to chronically-
violent addresses, as well as programs to enlist relatives and neighbours to stay in
close touch with the victim and call police instantly in the event of an assault.
Maximum prosecution for threats or any other cause may also be worth testing, with
prosecutors actually doing something about this very small but high risk group.

Chronically violent couples are also good candidates for testing the value of court
orders of protection. The effectiveness of these orders has been called into question
since three New York women were killed in quick succession in 1989 by their
husbands after the restraining orders were issued. One of the women even carried a
radio-operated alarm around her neck that was connected to the police. These
tragedies anticipated the Shirley Lowery case in Milwaukee, which led to increased
use of the bodyguard service. Both the orders and actual protection procedures could
be tested in a randomised experiment, which could justify the major expense to the
state involved in providing bodyguards for free. Financial and counselling assistance
in moving to another state is another option for the most serious cases. It may be
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that protection orders backfire, while one or more of the procedures of protection may
be highly cost-effective. The only way to find out is to invest in trial and error
research.

Pubs and hot spots

The prediction of domestic violence by residential locations is matched by the great
ability to predict pub violence. Asin the case of residences, a small percentage of all
pubs usually produce the mgority of al violence. This is important to remember,
since over the past decade over 12 per cent of all Milwaukee homicides began or
ended in a pub: this is twice the percentage reported by Strang (1991) for Australia,
but it is till the leading type of location outside the home even in Australia.

The Crime Control Ingtitute's study of pub homicides in Milwaukee found that
homicides were eighteen times more likely to happen in a pub than in al other kinds of
addresses city-wide. Pubs are dso seven times more likely to be the locations of
aggravated assault. Yet only 10 per cent of al pubs produced 43 per cent of al violent
crimesin pubs. Moreover, amost al of that violence in the hottest pubs occurred between
the hoursof 7 p.m. and 3am.

Thus over afive year period, it can be predicted with up to 86 per cent accuracy
which pubs will have more violent crime, and with 83 per cent accuracy the hours
during which those violent crimes will occur.

The level of violence in these pubs can be staggering. Moby Dick’s Bar of
Minneapolis, for example, is a 'hot spot of crime’; one of the 3 per cent of all
addresses in that city that produce over half of all the crime. The bar was famous for
serving a’'whale of adrink’. It also served cocaine with the cocktails. And if you went
there every night for a year, you had a one in four chance of being assaulted, at least
according to official data. (Sherman, Gartin & Buerger 1989). A similar pub in
Vancouver was subjected to an observationa study which found that there was an act
of violence—mostly unreported to police—observed to occur every twenty minutes
(Graham, La Rocque, Y etman, Ross & Guistra 1980).

Pub violence also spills over into the surrounding block. The odds of a
Milwaukee block becoming chronically violent outside the pub are three times higher
if thereisaviolent pub on the block (51 per cent) than if thereis not (15 per cent).

The trial and error response to these data should be a variety of options for
making violent pubs less violent. The most obvious solution is revocation of a liquor
license in that location, which is what the Minneapolis achieved with two of the most
homicidal bars in town. But less extreme measures may aso be effective, especially
those concentrating on pub management techniques. Simply warning the pub
managers, for example, that they have too much violent crime and will be closed if
they do not reduce it may have some beneficia effects. It may also encourage them to
hide violent crimes from the police. There are no easy answers here, but creative
thinking and persistence should be able to come up with strategies that work.
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Infant surveillance

One of the most interesting findings of Strang’s analysis (1991) was that the highest
risk of homicide victimisation in 1989-90 was in the youngest age group—under one
year. While the total number of victimsis not high, the rate may suggest that serious
consideration be given to the question of how to intervene in potentially lethal child
abuse. Countries vary enormously in respect to infant surveillance, with the USA
doing amost nothing and the French almost raising your baby by official decree of
visiting nurses. Just as epidemiologica research has identified high risk factors for
chronically violent couples and pubs, similar research might be able to identify infants
at high risk of abuse.

One good place to begin might be chronically violent couples. Using police data
to identify those couples, researchers could interview relatives, neighbours, physicians
or others about their knowledge of any excessive force used against infants by the
couple. With a large enough sample, these findings could be compared to rates of
officialy detected incidents of injury to infants. If those couples are found to be more
abusive than average, a wide range of strategies from intensive visiting to foster care
might be tested and refined through trial and error. The involvement of physicians and
nurses in identifying such cases is critical. But they may play an even larger role in
reducing homicides, after an attack but before a death has occurred.

Emergency medical care

Emergency medical care is rarely given credit for homicide prevention. Yet the
biggest reduction in homicide in this century—observed after World War | in both
Australia and the USA—may well have been due in large part to the widespread
introduction of telephones, automobile ambulances and emergency rooms, rather than
solely due to a decline in assaultive behaviour. Even today, variations across Florida
counties in the speed and quality of post-assaultive medical care strongly affect the
lethality of aggravated assaults, and hence the total homicide rate (Doerner & Speir
1986; Doerner 1988). This may also have something to do with the variations in
homicide rates within Australia, such as the much higher rates in the Northern
Territory. How can emergency medical care be improved? Again, the specifics will
need careful testing through trial and error to be determined, but selected investments
in equipment, specia training for ambulance technicians, and perhaps the ambulance
system itself could make a substantial dent in Australia’s homicide problem. While
many might call this suggestion beside the point of reducing assaultive behaviour, it
may have a significant effect on deaths resulting from such behaviour.

Another important medical issue is the question of the effect of alcohol on the
body’s trauma defence mechanisms. Alcohol reportedly slows the body’s reaction to
puncture or bullet wounds, jeopardising cardiocirculatory functions and depressing the
central nervous system shock reactions which aid in survival (Doerner 1988, p. 176).
This may explain the finding that alcohol use is more common in homicide victims
than in aggravated assault victims (Pittman & Handy 1964, p. 470). Alcohol may thus
be even more of a
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medical problem in surviving assaults than it is a behavioural problem in causing
assaults. This clue gives a mandate to doctors: discovery of some medical intervention
to neutralise those specific effects of alcohol and allow the body’s shock defence
system to work could be a major breakthrough in homicide prevention.

TheTrial and Error of Open Accessto Guns

Of dl the things that Australia can do to prevent homicide, the most important may be to
cap the number of guns now in circulation, especialy high powered and semiautomatic
guns. Whatever the cultura traditions and politics of guns may be, there is growing
evidence that the total homicide rate is heavily determined by gun density in the society.
The often-cited exception of Switzerland should not divert us from the weight of the
evidence on the other side; that homicidesin citiesin the USA have risen directly with the
proportions of homicides committed with guns (McDowall 1991), that regions within the
USA with higher gun density generally have higher homicide rates, and that the same
pattern isfound in comparisons across nations (Killias 1990).

Figure 1 shows the relationship between proportions of homicides committed
with guns and total homicide rates in nine industrialised countries. With the Swiss
exception, there is amost a straight line towards higher homicide rates with higher
gun use. The line is even clearer in Figure 2, with both suicides and homicides.
Whether gun use varies more by cultural preference than by gun availability cannot be
said, but the possibility of guns playing such a strong causal role in homicide is
serious enough to examine. Australia already has more than twice the homicide rate of
England and Wales, and over twice the measured level of gun density. Australia
obviously has along way to go to catch up to the USA, but it isavision of Australia’s
future to be avoided if at al possible.

The USA is currently suffering a steady national growth in homicides—10 per
cent in 1990—fuelled by soaring rates in central cities. Washington DC, with a
population of 600,000 people, has more homicides annually (489 in 1991) than
Australia's entire population of 17 million. In just five years, homicides in
Washington DC have risen from a rate of 30 homicides per 100,000 to over 80 per
100,000. Other cities with large populations of young black males and concentrated
poverty areas have experienced similar increases. At the same time, the arrest rate of
all juveniles for committing homicide nationwide has doubled, from 5 to 10 per
100,000.

How did homicide rise so rapidly? Did people suddenly become much more cruel?
Did Reaganomics cause an overnight breakdown of the social order? Or did something
less mysterious occurtike arapid change in the means of destruction? The latter theory
is more believable. Throughout the 1980s, semi-automatic pistols flooded into poor black
areas. In Washington, semi-automatic pistols increased from 25 per cent of al guns seized
by policein 1981 to 56 per cent in 1991. Crack cocaine provided the cash and the culture
for carrying expensive 'semi’ guns around as amgjor article of clothing. Guns have become
integrally tied up with salf-respect and the local status hierarchy.
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Figure 1

Per centage of Homicideswith Guns vs. Total Homicides per Million
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Figure 2

Gun Density* vs. Homicides per Million
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* Defined as number of suicides and homicides committed by gun, divided by
total suicides and homicides.
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The importance of semi-automatic guns can be demonstrated with just one
statistic: in 1991 the number of gun assaults in Washington declined, but the number
of homicides from guns increased. Why? Because the number of bullets in the bodies
of the victims increased. Five years ago, most victims had one or two bullet wounds;
today, it is often eight or ten. The more bullet wounds, the greater the chance of death.
Even the type of bullet makes a difference, with semi-automatic pistols reportedly
shooting ’hotter’ bullets that tumble more within the body, tearing more organs and
fracturing more bones than arevolver bullet (Thomas 1992).

The semi-automatic has fomented a revolution in homicide. Instead of trying to kill a
specific person, today’s killer will spray bullets at an entire crowd—in a pub, at a party, on
aporch, or on a street corner. The result has been soaring increases in innocent bystanders
being shot and killed, up to 100 per cent increases per year (Sherman, Stede
Laufersweller, Hoffer & Julian 1989).

The power to spray bullets has spawned the 'driveby’ shooting, reminiscent of the
gangster movies with big submachine guns in the 1930s. Now the guns are small,
inexpensive, easy-to-conceal semi-automatics, which can rattle off eighteen bullets as
you pass by a target crowd. In one target area in Kansas City where a community
policing program against guns is being tested, there were twenty-four driveby
shooting incidents in 1991 in eighty blocks. Los Angeles has seen drivebys become a
staple of gang warfare, and even small rural communities have reported this
innovation in death.

The USA’s gun problem is clearly tied to its problems of structural
unemployment, race, and residential segregation by social class. Most Americans
suffer little risk of a gun homicide, but if current trends continue, the contagion of gun
violence will spread.

This description of what has happened in the USA does not congtitute a highly
scientific anays's of what the effects of growing gun density would be in Augtraia, but
that isonetria and error you may not wish to undertake. The growing economic problems
of a post-industrial age can quickly create disenfranchised groups, cut off from the
mainstream economy, as Australian young people may increasingly become. If Audtrdia
were to combine that factor with widespread gun availability, it may expect an explosion
in homicide.

Conclusion

Asking an American for advice on how to reduce homicides is tantamount to asking a
Russian for advice on how to improve your economy. We may not know what to do, but
we sure know what not to do. Whether Audralia can avoid our fate seems largely
dependent on its political decisions about guns. Whether Austraia's homicide rate can be
even further reduced may depend more on the ability to develop effective prevention
methods for chronically violent families, pubs, potentialy victimised infants, and
emergency medical care systems.

Australiais blessed with a highly developed discipline of criminology. Criminologists
like Gordon Hawkins, John Braithwaite and Duncan Chappell have brought Austraia
renown around the world. The creation of the Australian Ingtitute of Criminology (AIC)
two decades ago made Audtralia a world leader in developing a scientific basis for crime
control palicy, and the AlC has become one
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of the most productive research centres to be found in its subject area. With that foundation
firmly established, it is time for Austraia to move forward to greater collaboration
between criminologists and crime control agencies.

Some academic criminologists define their role as a criminology of the criminal
justice system, studying its behaviour as the principal focus of inquiry. Others define
their role as criminology for the system, answering the often fairly narrow or
descriptive kinds of questions that the system raises in its day to day operations. But
in my view, we can accomplish the most in controlling homicide by doing
criminology with the operational agencies.

Yes, you can learn something about controlling disease by studying matters of
hospital administration, but not a whole lot. Even more can be learned by studying the
patterns of epidemics, and developing theories about their causes, but the most is
learned about combating disease by enlisting doctors from all over the country in
systematic comparisons of different drugs, surgical procedures, vaccines or other
measures. It is not the biochemistry of medical practice, or even for medical practice,
that makes the most difference; it is the biochemistry with medical practice that saves
the most lives. So will a criminologist with the police, the courts, the prisons, the
medical and social services.

Most of all, Australias ability to reduce its homicide rate will depend on its
commitment to the experimental method. While some lessons of trial and erro—such
as gun accessibility in the USA—appear so obvious that no experimentation is
needed, others—such as the effects of arrest on domestic violence—are far more
ambiguous. Wherever there is little experience with an idea or program,
experimentation is essential for learning just what effect it will have, and of all the
things we have learned from the trial and error method, the most important is how
little we can ever learn about specific methods without scientifically controlled
evaluations.

The political rhetoric may say we do not need research, we just need to get tough
on crime, but World War Il was fought and won through innovative research and
development. Five to 10 per cent of our defence budgets are spent on research and
development. Does criminal justice spending anywhere even approach that? Yet it is
only with scientific testing that the methods of crime control which may be doing
more harm than good may be discovered. In crime prevention, as in disease
prevention, the primary ethical principle is this—first, do no harm.
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THIS REPORT PRESENTS THE RESULTS OF A STUDY OF CONFRONTATIONAL
homicide in Victoria. Confrontational homicide is a form of mae-to-male
homicide which centres most typically around some form of status contest
between males. The lethal violence flows out of an initia argument, followed
by a physical confrontation, and then by one or another of the parties involved
becoming the victim of lethal violence. Concern for this form of homicide was
set in motion by a previous study (Polk & Ranson 1991) of homicide in
Victoria, which looked at all homicidesin Victoria for the 1985-86 period. The
present research focuses specifically upon the confrontational homicides and
closely related forms of male-to-male violence, and extends the time frame to
include data from 1987 to 1990.

The 1985-86 data reved that, consstent with findings of other research (for example,
Wallace 1986), a mgjority of homicides consst of male-to-male violence (Polk & Ranson
1991). Turning this around, women account for only a minority of victims of homicide and
an even smdller proportion of homicide offenders. Wallace (1986), for example, found that
women made up only 36 per cent of victims of homicide and 15 per cent of offenders.

What the previous research established, however, was that while masculinity was a
major factor in most forms of homicide, there were significantly different patterns that
male violence might take (Polk & Ranson
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1991). First, there was homicide in Situations of sexual intimacy where the violence
represents an ultimate attempt of the male to control the life of his female sexua
partner. In this instance, the major variation involves male partners reacting to the
woman's attempt to move away from his control, while a minor variation involves
exceptionally depressed male partners who have decided to end their lives through
suicide, with the homicide of the woman being a part of the suicide plan.

Second, there were various forms of male-to-male violence. Among these are
those homicides which were found to be a result of masculine confrontation which
becomes a form of honour contest, leading to a fight which in turn resulted in the
violence turning lethal. Such events were observed in public places such as pubs,
discos, streets, train stations, parks or reserves, or perhaps at parties or barbeques.
Most often they were closely tied to working class or underclass masculine scenes of
leisure, with alcohol featuring in a great majority of the cases.

Maeto-mae homicide was aso observed to be a consequence of other crimina
behaviour. A common scenario here was one where a robbery turned dangeroudy violent,
and the robbery victim became a victim of homicide as well. These digtinctively masculine
events gppeared to involve a willingness on the part of economically and socidly margina
males to take exceptiona risks regarding the lives of others, and often, in fact, their own
lives.

Finally, male-to-male homicide was found to be a fina act in a series of events
which began with the intimate bond of friendship. Something happened over time and
the friendship disintegrated to the point where it was terminated with lethal violence.
These scenes again most often involved males who were highly marginal in an
economic and socia sense, and the violence could be seen as a form of ultimate
conflict resolution.

It was this male-to-male violence, and confrontational homicide in particular, that
provided the focus for the present research. While previous research has recognised
that masculine confrontations may lead to letha violence, in general it has not been
identified as a separate and distinctive form of homicide in terms of the dynamics
which link an offender and a victim. The purpose of the present research has been to
expand a base of knowledge regarding this form of homicide, and the place that it
occupies within more general patterns of male-to-male violence.

The Data

The data for the present investigation, as was the case for the initial research, are
drawn from the files of the Office of the Coroner of Victoria. These files contain a
number of reports which are collected for the purpose of carrying out the coronial
inquest, and include an initial police report of the incident, an autopsy report regarding
the cause of death, a toxicology report if such is relevant, a Police Prosecutor's brief,
and the report of the inquest itself. The most helpful of these documents is the
prosecutor's brief, which typically contains lengthy witness statements as well as
transcripts of interview with defendants where these have been taken.
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In the first phase, data on 121 homicides were extracted from these files for the
years 1985 and 1986. For each homicide a lengthy case history was prepared drawing
upon the material in the coronia files. These case studies were then subjected to a
gualitative analysis of the themes which characterised the relationship between the
victim and the offender. Included among these themes was that of masculine
confrontational homicide, which accounted for twenty-six (or 21 per cent) of the total
homicides.

In order to explore in greater detail the characteristics of male-to-male
violence, the present study was conducted which extended the data collection in
the files of the Office of the Coroner of Victoria for the additional years of 1987
through 1989. This resulted in the identification of an additional 255 homicides. As
before, a working file for each was prepared which included the initial police
report, the report of the autopsy, toxicology reports (where relevant), relevant
witness statements from the Police Prosecutor's brief prepared for the inquest, and
the report of the inquest itself prepared by the Coroner. From these working files,
a short case history for each was prepared, this case history providing information
on the social character of the homicide, especially in terms of the dynamics which
linked the offender and victim. When the cases for 1987 to 1989 are added to the
original 121 cases from the period between 1985 and 1986, a total of 376
homicide cases are available for analysis.

TheFindings

A first observation is that these data support the general conclusion that there is a
strong thread of masculinity which runs through homicide. Looking at all cases
combined for the period from 1985 to 1989, males were the offenders in a great
majority of all homicide cases, although it is important to be precise in the actual
treatment of the data

First, it is appropriate to remove from the analysis the thirty-one cases over the
five year period where the gender of the offender could not be determined, reducing
the base total to 345. Next, since the entry point for such data are victim files, some
recognition must be given to the fact that there are accounts which involve multiple
offenders, and in some of these one of the offenders is female. Of the 345 tota victims
where the gender is known, there were 287 which involved exclusively male offenders,
which accounts for 83.2 per cent of cases. There were an additional twenty-three cases
where there were multiple offenders involving both males and females, so that the total
proportion involving male offenders is somewhat higher.

Slightly over half of the 345 cases where the gender is known involve
situations where males play the roles of both offender and victim (178 accounts
were male-to-male homicides, or 51.6 per cent). These findings are roughly
consistent with the levels reported in other investigations. For homicides in the
1968 to 1981 period in New South Wales, for example, Wallace (1986) reported
that 85 per cent of the offenders were male, and that 54 per cent involved a male
accused and a male deceased.

37



Homicide: Patterns, Prevention and Control

For purposes of the present study, however, the general category of male
offender/male victim is too broad, since it includes not only such homicides as those
resulting from male confrontations, but also instances where step-fathers kill step-sons,
where sons kill fathers, or brother kills brother, and a group of cases which involve
odd behaviour where the fact that the victim and the offender are male says little about
why the killing took place (as in cases where the offenders are driven to kill because
they 'hear voices, or mass murderers who shower bullets in an indiscriminate pattern).
Our interest instead is focused on those forms of homicide where the gender role plays
asignificant part of the homicide itself.

Specifically, our attention is directed to homicides involving males as both
offenders and victims which derive from three general scenarios:

‘confrontational’ homicides which arise out of 'status contests between males,
whereby initial insults lead to fights which then spill over into lethal violence;

‘conflict resolution on the margin', where the homicide represents a crude
form of dispute resolution, most often involving highly marginal individuals;
and

'homicides resulting from the course of other crime, where the killing can be
viewed as an outcome which originates in other crimind activity.

These scenarios account for just under half (146 of the 345 cases where gender
can be established, or 43 per cent) of al homicides.

The introduction of the additional data has resulted in some important modifications of
the conception of these forms of masculine homicide from that suggested in the initidl
formulation (Polk & Ranson 1991). For one, it seems more gppropriate to view these
patterns as scenarios of violence, rather than as clear ‘types of homicide. What each
represents is an idedlised pattern of activity, with dominant elements which make up
something akin to a script which can be found in the cases which fit the scenario. Within
each of the groupings, some of the cases will fit the idedlised scenario closdly, whereas
others will have fewer dements and thus fal more toward the outer boundaries of the
scenario. In afew cases, as we shdl see, the elements of one scenario blur into another, so
that definitive boundaries for such accounts cannot be drawn.

The Confrontational Scenario

Nearly one in five (n=74) of al homicides consisted of killings resulting from
masculine confrontations. One central element of these killings is that homicide was
not the initial intent of the encounter. This scenario typically begins in an argument,
that dispute escalating to the point where a fight breaks out, and then the lethal
violence follows. In its initia stages, then, the parties involved were not anticipating
that a death would result. It is not uncommon, in fact, for many of the participants in
such events to leave the scene unaware of the deadly consequences of the physical
confrontation that has taken place.
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A second feature of this violence is that it is fundamentally masculine in character,
involving virtually only males in roles both of offender and victim. Only one account
was found where a woman drew upon a confrontational script in carrying out her
homicide (the victim was a woman as well).

A third feature which serves to exert virtually a definitional stamp on this violence
is its class composition. Confrontational violence is fundamentally either underclass or
working class behaviour. In only two cases were the participants drawn from
professional or service occupations.

A fourth common feature of these killings is that they are most likely to occur in
leisure scenes that are 'open’ in character. These are settings where underclass or
working class males congregate or at least come into contact with each other. One
major venue is the pub or disco, where seventeen of these killings took place (23 per
cent of the confrontational homicides). Somewhat more of the confrontations took
place in streets, roads or laneways, often adjacent to pubs (n =22, or 30 per cent).
Other venues included parks or beaches (n= 4, or 6 per cent), at parties or barbeques
(n =4 or 6 per cent), in transport settings such as trains or buses (n = 2, or 3 per cent),
or in such scattered settings as car parks, public toilets or pin ball parlours. There
were, as well, sixteen cases (24 per cent) which occurred in the home or flat of either
the victim or the offender, most often the location being the scene of a party.

In most instances, the events leading up to the homicide were played out with a
backdrop of male peers. There was an audience of such peers in forty-four (65 per
cent) of the confrontational homicides. Confronted with a challenge to their honour
with an audience of male peers, the central actors feel pressured to show that they are
not 'wimps, or persons who ‘can be shoved around'. In some instances, of course,
these peers became directly involved in the initial fight which led to the death, with a
small number involving two groups which were in conflict.

A further aspect of these leisure scenes is the likelihood that alcohol will be
involved. Alcohol use of the victim or the offender, or both, was noted in sixty-six
(89 per cent) of these confrontational homicides. The involvement of alcohol, which in
some cases resulted in extraordinary blood alcohol levels being observed, provides a
further fix on the masculine recreational nature of the settings where the violence is
likely to flare.

There are other aspects of confrontational violence that are more variable. One of
these concerns the time frame over which the violence takes place. Some of the
encounters are exceptionally brief and the lethal violence sudden. The male participants
meet, words are exchanged, a fight starts, the violence escalates rapidly with the death
being the result. Over half (n=41, 55 per cent) of the confrontational homicides
involved events that took place within one half of an hour, many of these within five or
ten minutes.

Other confrontational encounters extend longer through time, often being
interrupted. In some cases the interruption occurs because one of the participants
leaves the scene to fetch a weapon (generally a knife, but in some accounts a gun): this
took place in twenty-three (31 per cent) of these homicides. In other accounts, the
conflict escalates over time, and takes many hours, or even days, to reach its lethal
conclusion.
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It is characteristic of some confrontational encounters that the roles of the
participants may become confused. In about haf of the cases, for example, the
homicide falls into the category of what Wolfgang (1958) termed 'victim precipitated
homicide, that is, the individual who first initiated the violence ultimately became the
victim of the letha violence. There are other examples of what are clearly
confrontation violence, where the killing was a result of some form of honour contest
between males, but where the specific victim of the violence was not part of the actua
conflict that led to the taking of hislife.

The specific provocation may be difficult to establish. At times, it is a ssmple and
direct challenge to the masculinity of another male. Sometimes the provocation results
from an insult to the woman friend of a male. A reasonably common scenario in the
multicultural environment of Victoria is that ethnic tensions or slurs may provide the
gpark for the violence. In some cases where the conflict between the parties has
extended through time, it may not be possible to isolate an initial provocation which
has resulted in the chain of events which lead ultimately to the taking of the life of the
victim. In general, then, while masculine 'reputation’, 'status, or 'honour' is at the heart
of most confrontations, the specific form of the provocation in individual cases may be
difficult to determine.

In the previous research (Polk & Ranson 1991), a distinction was drawn between
homicides which resulted from masculine confrontations and those which emerged
from the intimate relationship of friendship. Additional data, however, have made it
clear that such a differentiation cannot be maintained in all accounts. In some instances,
the males caught up in situations where a status contest resulted in homicide were also
friends (this occurred in fourteen of the seventy-four accounts, or 19 per cent of the
confrontational homicides). Most commonly this might occur at a scene such as a party
where a group of males are drinking together, where insults flare between victim and
offender, and the confrontation ends in the death of the victim. While in general the
interactional dynamics of these 'friendship/confrontational’ killings were identical to
other confrontational homicides, one difference of these was that they were more likely
to occur in the home of one of the parties (seven of the fourteen, or 50 per cent, of the
confrontations involving friends, compared with 26 per cent for all confrontational
homicides).

Theoretical Accounts of Masculine Violence

Despite the fact that males dominate the statistics on homicide, relatively little attention
has been paid to the issue of masculinity in much of the literature on homicide (with
the exception of the work of Daly & Wilson 1988). One potentially useful line of
inquiry, especially in terms of confrontational homicide, was that suggested in the work
of Luckenbill (1977).

Luckenbill argued that homicide can be viewed as the outcome of a dynamic
interaction involving a victim, an offender and the audience in front of whom these
actors play. He observed that such interactions can be seen as moving through six
stages. The first stage consists of an ‘opening move' performed by the victim and
defined by the offender as an offence to 'face'.
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This opening move could be a direct, verba expression by the victim: it might consist
of the refusal of the victim to cooperate or comply with the requests of the offender, or
it might consist of some physical or nonverbal gesture which the offender subsequently
defines as offensive.

The second stage where murder was involved resulted when the offender
interpreted the victim's opening move as offensive. Luckenbill makes clear that it may
not be the victim's intention to be offensive. What is at issue is the interpretation on the
part of the offender.

In the third stage the offender, rather than excusing or ignoring the provocation,
or leaving the scene, responds with a ‘retaliatory move aimed at restoring face and
demonstrating strong character' (Luckenbill 1977, p.181). In most cases, this
consisted of averba or physical challenge being issued to the victim. In a small number
of cases, the interaction ends at this stage, since the offender in issuing the challenge
actualy kills the victim.

In the fourth stage, the victim has been placed in a problematic position by the
challenge laid down by the offender. A range of options potentially exist, an apology
might be extended, the behaviour perceived by the offender as offensive might be
discontinued, or the victim might leave the scene. Instead, the victim stands up to the
challenge, and enters into an '...agreement with the proffered definition of the
situation as one suited for violence' (Luckenbill 1977, p. 183).

In the fifth stage, the offender and victim are committed to battle. Fearful of
'displaying weskness in character and consequent loss of face, the two evolve a
‘working agreement that violence was appropriate’ (Luckenbill 1977, p. 184). In some
cases, the parties seek out and secure weapons to support their verba threats and
challenges.

In the sixth stage, after the victim has fallen, there are three ways that the situation
is terminated. Sometimes the offender flees the scene, sometimes the offender either
voluntarily remains or is held for the police by members of the social audience.

There are many of the male-to-mae homicides, especialy the brief confrontationa
killings, which seem to fit particularly well with the model of conflict posed by Luckenbill.
It isin these encounters where it is possible to trace the movement from the initial move by
one of the actors, through the stages which result in the lethal violence. The case of Gabe is
one such example:

Gabe W. (32, soldier) boarded atrain at Flinders Street Station after an evening of
drinking with his friends (his blood alcohol level was subsequently established to
be .224). When Gabe attempted to take a seat, Mike M. ordered him, 'offensively’,
to move on to another seat. Challenged, Gabe refused, and attempted to force his
way onto the seat. Mike leaped up and struck Gabe, and the two fought. Although
Gabe received a number of blows, and was kneed in the face, he finally managed
to pin Mike down.

Witnesses relate that at this point Gabe said: 'If you don't stop now, I'll break your

neck'. Then, believing that Mike would stop, Gabe released him. Mike instead
produced a  knife, stabbing  Gabe three times in  the
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chest. One of the blows penetrated the heart. Gabe collapsed and died in the aide.
(Case No. 4714-86)

In this account, the opening move is made when Mike tells Gabe to find another sest.
Stage two follows when Gabe interprets the move as offensive, and then stage three occurs
when Gabe, rather than looking for a seat elsewhere, challenges Mike by attempting to take
the seat. Mike in moving to stage four then 'must stand up to the challenge' which he does
by springing up fists ready, which then leads to the actud fight (Stage five), and then Gabe's
fatal stabbing. Mike then left the scene, and was apprehended later by police (stage six).

It became clear as an attempt was made to apply the six-stage model to other
homicides that there apparently were some differences between the Victorian data and
those available to Luckenbill. Despite the fact that the records were reasonably
extensive, at times it simply was not possible to trace al of the stages, even in
confrontational homicides.

One persistent problem was that posed by the homicides whose events were
extended in time. There was one account, for an example, where the only information
available was that P.C., amale, walked up to P.K., another male, who was drinking in
a pub, and shot him with arifle (stages four and five of the model). P.C. then fled, and
was apprehended later by the police (stage six). While P.C. alleged that P.K. and some
of hisfriends had 'set him up’ sometime in the past, the specific form of stages one, two
and three—the opening moves—could not be determined from the Coroner's files.

In another account, two groups of young males had been feuding from many
months. The death resulted when one group finally decided to corner a small number
of members of the other group at a meeting hall where they were practising martial
arts. When the group broke into the hall, a collective fight began. One of the members
of the group being attacked broke out arifle, firing a number of shots which wounded
severa members of the attacking group, one of whom was fatally hurt. Here the
problems with the model are multiple. For one, the origins of the feud (the initial stages
one, two, three) have been lost in time. For another, given the group character of the
conflict, whatever the origina stages were, they may not have involved those who
played major roles in the final stages of the drama. While the groups could be seen as
moving through a series of stages in building up to the lethal encounter, the specific
individuals who became victim and offender may have had limited roles in the stages
prior to the final lethal encounter.

There were other cases which moved through developmental phases, but the
ultimate victim played no part in the evolving interactions. In one account, a young
male spent an evening drinking in a pub, becoming drunk and abusive. The bartender
and bouncer begin the specific train of events by gecting the man from the pub. The
man's honour was offended by this affront. To retaliate, he climbed in his van (he was
by occupation a plumber) and proceeded to drive at great speed in circles around the
pub parking lot, swerving first toward, then away from, patrons as they came out of
the pub. On his final pass at a patron, piping material detached from the roof, and a
patron who had just left the pub was struck and killed.
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Here there was a complex interaction involving an offender and ‘others as events built
up toward the homicide, but there was no evidence that the victim played any role other
than to walk out of the pub at the wrong time. This was not a unique case. In another,
males in two cars exchanged insults, and were in the process of chasing and harassing each
other, when one of the cars spun off the road and killed a bystander who happened to be
walking along the road.

These events involve interactions, the interactions may flow through stages, those
stages may involve challenges and counter-challenges to masculine honour, but as
events proceed to their final lethal conclusion, the roles of victim and offender may not
be as neat and clear as implied in the model laid out by Luckenbill.

Finaly, there is the clam by Luckenbill that these six stages characterised all
homicide cases regardless of such factors as 'age, sex, race, time and place, use of
alcohol, and proffered motive' (Luckenbill 1977, p. 186). In the present study the
greatest applicability seems to be in the three forms of masculine violence which are
the primary focus here. While possibly relevant in some accounts of intimate violence,
these stages would not be found, for example, in cases involving sexual intimates
where the extremely depressed male plans suicide, to be preceded by the homicide of
his female partner; nor would it apply to cases of infanticide, where the offender is
engaged in a complicated denial of the existence of the victim.

It is our general conclusion, therefore, that while of some heuristic vaue, the
observation of Luckenbill that his model fits all homicides cannot be confirmed. While
in general it seems that our data are rather deep and rich in comparison to some other
data sets of homicide, there are a number of events where it smply is not possible to
identify each of the six stages in the model. Furthermore, in several of the scenarios of
homicide that we have found (especially involving intimates), the dynamics clearly do
not unfold in the stages laid down by Luckenbill.

In many of the killings, however, especialy those confrontations which move
quickly to the point where it becomes lethal in its consequences, it is possible to
identify a developing dynamic that has some correspondent to Luckenbill's model. In
these situations, we can agree with Luckenbill when he asserts:

... homicide does not appear as a one-sided event with an unwitting victim
assuming a passive, non-contributory role. Rather, murder is the outcome of a
dynamic interchange between an offender, victim, and, in many cases, bystanders
(Luckenbill 1977, p. 185).

I ssues of Class, Gender and Economic Marginality

Perhaps the most important failing of Luckenbill is that, while he describes an important
pattern of interaction, and that both victim and offender may play significant roles in that
interaction, the model does not provide any clues asto why the offender and victim become
involved in what proves to be a homicide, nor does he address the question of why such
killingsinvolve virtualy exclusvely maes. Luckenbill (1977, p. 186) comes closer when he
underscores
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the importance of the role of ... mantaning face and reputation and demonstrating
character'—language which implies a masculine motivation for the violence. As his
description stands, however, it provides a potentialy helpful accounting of the interactive
dynamics that make up a confrontational encounter, but it does not address either the
gender characterigtics or the economic marginality that feature so strongly in mae-to-male
violence.

It is the present contention that it is important to see confrontations as ‘contests of
honour' in which the maintenance of ‘face’ or reputation is a central matter. Further,
these are seen as quintessential masculine matters. We agree, then, with Daly and
Wilson (1988) who have argued that it is males who become involved in violence
around the issue of reputation.

The theoretical account provided by Daly and Wilson is one of the few that
recognises the diverse forms of masculine violence that make up contemporary
homicide patterns. It is their argument that the general thread of masculinity that runs
through homicide reflects forms of male aggressiveness can be accounted for by
biological processes of adaptation. One problem with such a biological view is that,
while it potentially moves us toward an understanding of the masculine character of
violence, it is less satisfactory in its ability to account for the social class component of
masculine violence.

The lethal violence being examined here is defined both by its class and gender
characterigtics. It is predominantly male and working/under-class behaviour. How is it
that we can account for these two features of confrontational homicide?

A possible line of argument which might help here has been advanced recently by
the anthropologist Gilmore (1990). In reviewing data on masculinity across a number
of cultures, Gilmore concluded that there were three essential features to masculinity:

To be man in most of the societies we have looked at, one must impregnate
women, protect dependents from danger, and provision kith and kin (Gilmore
1990, p. 223).

In many societies, these 'male imperatives involve risks, and masculinity can be
both dangerous and competitive:

In fulfilling their obligations, men stand to lose—a hovering threat that separates
them from women and boys. They stand to lose their reputations or their lives; yet
their prescribed tasks must be done if the group isto survive and prosper (Gilmore
1990, p. 223).

At this level, the argument is consstent with that of Day and Wilson, and needs
extenson to encompass the class data we have observed regarding masculinity and
violence. A possible line of reasoning is established in Gilmore's argument about the impact
of differential socia organisation on masculinity:

The data show a strong connection between the social organisation of production
and the intensity of the male image. That is, manhood ideol ogies are adaptations to
socia environments, not simply autonomous mental projections or psychic
fantasieswrit large. The
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harsher the environment and the scarcer the resources, the more manhood is
stressed as ingpiration and goal (Gilmore 1990, p. 224).

If Gilmore is correct, it would seem reasonable to argue by extension that the
contemporary male who possesses economic advantages is able to provide for the base
for the procreative, provisoning and protective functions through his economic
resources, and these same resources provide the underpinning for his competition with
other males for a mate. In other words, physical prowess and aggression no longer
become necessary for the economically advantaged male to assure his competence in
reproduction, provision or protection.

For males at the bottom of the economic heap, however, the lack of access to
economic resources has the consegquence of rendering these issues, and therefore their
sense of masculinity, as problematic. For such males, the expression and defence of
their masculinity may come through violence. Messerschmidt, for one, has argued
along these lines:

Some marginalised males adapt to their economic and racial powerlessness by
engaging in, and hoping to succeed at, competition for persona power with rivals
of their own class, race and gender. For these marginalised males, the personal
power struggle with other marginalised males becomes a mechanism for exhibiting
and confirming masculinity . . . The marginalised male expresses himself through a
‘collective toughness, a masculine performance observed and cheered by his
‘buddies. Members of the macho street culture have and maintain a strong sense of
honour. As he must constantly prove his masculinity, an individual's reputation is
always at stake. (Messerschmidt 1987, p. 70).

There are deeply-rooted aspects of culture which place men in a competition with
other men in terms of their reputation or honour. Assuming that Gilmore (1990) is
correct in his assertion that the bases of masculine rivalry derive from competition
regarding mating, provisioning and protecting, males who are well-integrated into roles
of economic success are able to ground their masculinity through methods other than
physical confrontations and violence. For economically marginad males, however,
physical toughness and violence become a major avenue by which they can assert their
masculinity and defend themselves against what they see as chalenges from other
males.

It is the defence of honour that makes what another might consider a ‘trivia’
provocation for some to be the grounds for a confrontation which builds to homicide.
It was Wolfgang who first observed the phenomenon of the apparent triviality of
events which provokes some homicides:

Despite diligent efforts to discern the exact and precise factors involved in an
dtercation or domestic quarrel, police officers are often unable to acquire information
other than the fact that atrivia argument developed, or an insult was suffered by one or
both of the parties (Wolfgang 1958, p. 188).
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It seems clear, however, that what is trivial to a firmly respectable observer may
be quite centra to the margina actor's sense of masculinity. Daly and Wilson (1988)
have argued along similar lines:

A seemingly minor affront is not merely a 'stimulus to action, isolated in time and
space. It must be understood within a larger socia context of reputations, face,
relative socia status, and enduring relationships. Men are known by their fellows
as 'the sort who can be pushed around' or 'the sort that won't take any ... ', as
people whose word means action and people who are full of hot air, as guys whose
girlfriends you can chat up with impunity or guys you don't want to mess with. In
most socia milieus, a man's reputation depends in part upon the maintenance of a
credible threat of violence (Daly & Wilson 1988, p. 128).

These comments are, in fact, not inconsstent with Wolfgang's observations. After the
sentence noting the gpparently 'trivia’ character in some of the disputes leading to homicide,
Wolfgang goes on to observe:

Intensive reading of the police files and of verbatim reports of interrogations. . . suggest
that the sgnificance of a jodtle, a dight derogatory remark, or the gppearance of a
wegpon . .. are gimuli differentialy perceived and interpreted. .. Quick resort to
physica combat as a measure of daring, courage, or defence of status appearsto be a
cultural expectation, epecidly for lower classmales. . . (Wolfgang 1958, p. 189).

Further, Wolfgang (1958, p. 189) is explicit in his statement that it is the observersin
the crimind justice system who, drawing upon middle and upper class vaues which have
influenced the shaping of legal norms, have seen the disputes which lead to homicide as
trivid in origin. For the lower class players in the homicide drama, the chalenge to
manhood isfar from atrivial matter.

The lssue of Gangs

The highly visible forms of gang conflict in the USA have raised questions about the
possibility that this form of masculine violence may be spreading to Australia as well.
In Victoria, the media have focused attention on the behaviour of groups such as the
'3147 gang' (so-called because of the postal code of the neighbourhood), and one
forensic speciaist was quoted as being concerned that Victoria was '. . . heading
towards becoming a state of warring gangs (Melbourne Herald-Sun, 7 August 1991,
p. 2).

Answering the question of the degree to which there is a 'gang problem’ requires
some clarity and agreement regarding the use of the term 'gang’. There is nothing new,
obvioudly, in collective crime in Australia. In the nineteenth century there was the
'Kelly gang' and the 'larrikin' problem in cities such as Sydney and Melbourne. In the
USA, however, the gang problem tends to have a more specific meaning. One concise
definition offered was:

A youth gang is a sdlf-formed association of peers, bound together by mutual

interests, with identifiable leadership, well-developed lines of authority, and other
organisational features, who act in concert to
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achieve a specific purpose of purposes which generally include the conduct of
illegal activity and control over a particular territory, facility, or type of enterprise
(Miller 1980, p. 121).

Some have argued that such a definition is too general, and somehow fails to capture
some of the common festures of the American Street gang. As an dternative, Spergel has
suggested the following as a description of gang activity:

The gang, particularly the violent street gang, can be distinguished from the
delinquent or criminal group. It usualy has a primary commitment to achieving its
interests through violence. It tends to be larger and better organised than most
delinquent or crimina groups. It may comprise individuals of similar or varied
ages, often aggregated or designated by age limits such as 'futures, peewees or
midgets, juniors and seniors or ‘old heads. Its structure includes leaders, core or
regular, and marginal or peripheral members. Its leadership may be individual or
corporate . . . The gang usuadly has a name, an insignia, or colours; a tradition,
sometimes extending over decades; and a turf or territory, or many turfs or
territories, to which it establishes special claims and rights. It may engage in a
wide range of activities, crimina and non-criminal. An underlying characteristic is
not so much conflict as peer competition for status or notoriety through violent
activities, as well as protection and maintenance of turf or income producing
interests (Spergel 1984, p. 201).

A recent empirica study of gangs in the USA offered the following more
complicated definition:

...agangisan organised social system that is both quasi-private (not fully open
to the public) and quasi-secretive (much of the information concerning its business
remains confined within the group) and one whose size and goals have
necessitated that social interaction be governed by a leadership structure that has
defined roles: where the authority associated with these roles has been legitimised
to the extent that social codes are operationa to regulate the behaviour of both the
leadership and the rank and file; that plans and provides not only for the social and
economic services of its members, but aso for its own maintenance as an
organisation; that pursues such goals irrespective of whether the action is legd or
not; and that lacks a bureaucracy (that is, an administrative staff that is
hierarchically organised and separate from leadership) (Sanchez-Jankowski 1991,
p. 28-9).

While there is not complete agreement among these writers, it would seem that in
the American scene the term 'gang’ is likely to refer to a group that has arelatively high
degree of organisation, with an explicit leadership structure, a defined territory which
is part of the gang identity, and clear colours or other insignia which set them apart.
Using these rough guidelines, it would appear that such formalised gangs are rarely
encountered in Australian communities. While for a short time after the appearance of
the movie Colors there was a bit of faddish copying of American gang characteristics
(including the wearing of colours), in the Melbourne environment there is little that
resembles American street gangs.
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At the same time, there are groupings of young people, especidly originating in lower
and underclass environments, whose collective behaviour is seen by the wider community
as 'troublesome. The groupings tend to be loosely organised and lack a clear leadership
gructure. While they may emerge from a particular neighbourhood, their activities are
spread over areasonably wide geographical area. There may be some amount of activity in
the neighbourhood, but it is highly likely that the group will be mobile, often flowing
through the major spokes of the public transportation system (buses, trams and trains) into
such readily available public scenes as train dations, shopping malls, pubs, parks or
reserves, or even the streets and sdewalks.

There is some amount of masculine group behaviour which involves violence.
What seems distinctive about the violence in Australia is that much of the conflict
between groups seems to result from what can be seen as the 'social friction' that
occurs as groups flow past each other in these public scenes. When conflict between
two groups took place and led to a homicide, it often happened outside the
neighbourhood of both groups. For examples, there was the account of a young
Chinese lad who with his friends had come into the central Chinese district of
Melbourne, and as he was walking down the street, he called out in Chinese insults
amed at Vietnamese. The lad and his friends stopped in at a pinball parlour and begin
to play the games, when they were suddenly attacked by a group of young Vietnamese,
and the Chinese teenager receives a fata stab wound. In another account, a
Vietnamese teenager became the victim of a homicide when he and his group of friends
were assaulted by a group of youth 'Old Australians on the Flinders Street Station
steps, and the lad was felled by a punch and struck the back of his head on the steps
when he collapsed.

Sometimes the frictional effects between groups occur closer to home, as in the
case of a group of western suburbs young males who were sharing New Y ear's drinks
a their local park when another young male came by in his car. Insults were
exchanged, and the car was surrounded by the group in the park. They proceeded to
kick at the car, and throw beer bottles at the driver. The driver sped off, but only to
gather up reinforcements to return for a major brawl, in which one of the park group
suffered fatal head injuries when bashed on the head by the driver.

Through these accounts it can be seen that there is a theme of collective violence
involving competing groups of young males which runs through these accounts of
homicide. Further, the violence is closdly linked to the dynamics of the groups and the
syles of conflict that develop between them. In this, there is much in common with data
from the USA on violence, including probably a fair proportion of events which become
classfied as ‘gang homicides. Condder the following clash between two differentiated
groups.

Colin (age 17) was a member of a loosely organised group known as 'Bogans,
while Charles (age 19) was part of the 'Headbangers. Both were at a disco in a
locd tennis centre, when a group of the Bogan males became involved in an
argument with a group of girls who were with the Headbangers. After a brief
exchange of taunts and insults, one of the girls punched Colin, who retaliated with
a punch in return. Charles came over and attempted to pull the girl away. Colin
called Charles a coward
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and awimp, and began to throw punches at Charles. At this point, a general fight
began between the two groups, involving ten to twelve people. Charles then pulled
out a knife, and stabbed Colin several times in the chest and abdomen. Colin died
shortly after (his blood acohol level was found to be .079). (Case No 1931-87)

While this narrative establishes that there are digtinctive collective styles around which
young people recognise and respond to, where such group identities exis—such as
‘Bogans, 'Headbangers, 'Wogs, or 'Skips—these appear to be loosdly defined and derive
more from the presence of generd and widdy spread lifestyles, rather than from the
existence of and identification with territorial-based gangs. As indicated in the accounts
above, group identities can nourish collective violence. The nature of that collective
violence, however, seems tied more to issues having to do with conflicts around the
common uses of public spaces, rather than in protection of home territory. As groups move
through such public scenes as pubs, parties, streets, parks, or smilar spaces, the frictiona
contact between individuas and groups may result in contests of honour between males.
The conflict, as can be seen in the case studies, may involve individuas or perhaps even
groups. Without question, the collectivity of maesis a centra feature of the conflict, with
group members on both sides providing both participants and social audience for the
contest as it emerges and erupts into violence. In this, it is suspected that there is much in
common with a large proportion of male violence in the USA, including homicides which
become identified as 'gang violence in American cities.

At the same time, while there is group violence, what is not present in the current
Australian scene are formally organised and structured gangs. These Australian groups
do not have a formal leadership structure, they do not wear insignia which sets them
apart from other gangs, and there is not a clear identification with and protection of
their local territory. Homicide in Australia can be seen to be a frequent product of
group activity, but not as a feature of the ritualised and formalised gang conflict found
in the larger cities of the USA.

Some Policy Consider ations

From the patterns observed in the present data, it has been suggested that the major
sources of violence appear to reside in behaviour patterns closely identified with
masculinity and economic marginality. These have to be seen as deep and enduring
features of socia life in Australia, and certainly they are not amenable to any quick fix.
At the same time, there are some policy directions that are worth considering.

There are some educational directions that might be examined, especialy in light
of the implications of the notion of 'scenarios of violence. Confronted with a Situation
which might follow a path toward violence, what are the available scenarios which
might deflect the action along non-violent directions? An argument could be made that
teenage males (and females) in the classroom setting of the school might be confronted
with various situations which have a potential for violence. The educational task could
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then be to create or demonstrate the various scripts by which the action might be
played out, in particular those which serve to reduce conflict and violence. The young
people could then role play these scenarios, and thus gain a form of direct experience
both with potential scenes of violence, and then more importantly, with some of the
alternative scripts that might deflect the collective action in non-violent directions.

The underlying premise is that, in genera, young people have only the vaguest outlines
of the rules that hold for scenes that are violent. While there is a generd awareness of the
need to defend one's honour, there is little opportunity to practise ways that an individual
can move in and out of difficult scenesin such away that the sense of honour is preserved,
yet violence is avoided. Schools, in other words, might give specific attention to the
teaching of persond techniques for conflict resolution and conflict avoidance.

At the same time, a persistent feature of extreme violence is that it appears to be
tied closely to conditions of economic marginality. Thisimplies that violence reduction
may require policies that are directed at coming to grips with the exceptional levels of
unemployment now being experienced by young people in Australia. Significant
changes have occurred in the shape of the labour force in Australia so that a large
percentage of young people find that after leaving school their transition to adulthood
through finding a job is blocked. For such individuals, this presents a major problemin
identity formation. The disruption of the transition means that the routine ways of
gaining access to conventional adult identities are put out of reach. Unemployment for
them, in short, is about much more than simply not finding a job. Those caught in this
socia limbo, disconnected from much of conventional community life, readily drift into
the various forms of marginal masculine cultures which are supportive of violence.

Solving this emergent problem of disrupted transition requires that mgjor effort be
given to the development of strategies aimed at structural change of the labour force so that
new entry portals are created dlowing access to work for those who are young,
inexperienced, with relatively little to offer in the way of skills or qudifications. If Audrdia
falsto meet this chalenge, it may face the mgor consequences in terms of various forms of
troublesome behaviour posed by underclass youth. Certainly, from the data reviewed here,
an expanson of the pool of underclass may increase pressures both to engage in
exceptiona risk taking—which in extreme circumstances result in armed robbery and
homicide —and to force maes into positions where they see violence as the available
mechanism to define and preserve their sense of masculine honour.

At a much more direct policy level, these data serve to reinforce the need to
maintain and increase controls on guns. What the various case histories demonstrate is
that violence is a basic feature in the lifestyles of some young males, either in terms of
drawing upon violence to defend their masculinity, or the willingness to risk violencein
engaging in crimina behaviour. Given this propensity to resort to violence, it follows
that if guns were more accessible, it could be expected that there would be a significant
increase in fatalities among males resulting from gunshot wounds. While it is
unredlistic to assume that illegal gun use could be completely eliminated, it can be
argued that any steps that would decrease access to guns would save lives,
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especially in those circumstances involving the rapid escalation of violence where there
is a spontaneous use of whatever weapon is at hand.

In conclusion, this research has underscored the significance of masculinity in any
understanding of homicide in Australia. What the investigation has outlined are
particular scenarios within which male-to-male encounters lead to fatal consequences.
Further research is needed to establish if the patterns found here are generalisable to
other settings, both in Australia and overseas. Another goal of future research would
be to examine how it is that males, having set themselves on a course which might lead
to exceptional violence, then deflect their behaviour along a non-violent path. A better
understanding of these restraining judgments might create some important avenues for
interventions for the control of violence.
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VIOLENCE HAS BECOME A MATTER OF MAJOR PUBLIC CONCERN IN AUSTRALIA in
recent years. Two separate massacres in Melbourne in 1987 and one in Sydney in
1991—each by a lone gunman—nhorrified the nation and reinforced the view of
many that Australia is becoming a more violent and lawless country. Anecdotal
evidence and systematic survey data both confirm that fear of random, unprovoked
violence from strangers now has a mgjor effect on the lives of many ordinary
Augtralians (van Dijk, Mayhew & Killias 1991).

However, criminological research (see Australia 1990) suggests that most acts of
interpersonal violence are not the result of random attacks by madmen on complete
strangers, but involve ordinary people as both attackers and victims who frequently
know each other and who, for one reason or another, come into conflict in the home,
street, workplace, or place of recreation. Indeed, even a quick perusal of the statistics
on homicides and assaults leads one to a conclusion which may be banal but is of
fundamental importance: the places in which most acts of interpersonal violence occur,
and the times at which they occur, mirror, at least roughly, the rhythms and routines of
daily
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life (see Robb 1988). A substantial number of homicides involve intimates within the
family home because those are the circumstances in which many people spend much of
their lives. A higher proportion of non-fatal assaults than of homicides take place
outside the home and involve strangers, but these events are aso highly patterned,
being more common late at night and on weekends, when socia life and interaction is
at its most intense. As Cohen and Felson put it:

Rather than assuming that predatory crime is simply an indicator of socia
breakdown, one might take it as a byproduct of freedom and prosperity as they
manifest themselves in the routine activities of everyday life. (1979, p. 605).

There are few activities as routine in Australian culture as the imbibing of
alcoholic beverages. According to a 1988 survey of four Australian states (Berger et
al. 1990), three-quarters of all adults drink at least occasionally and one in ten can be
classified as a 'heavy drinker'. Half the population drink at least once or twice a week,
and especially for men under the age of twenty-five, this drinking is often done at
hotels or licensed clubs. It is perhaps not surprising, therefore, that assaults and
homicides frequently involve the presence of alcohol in the offender, victim, or both.

Collins (1989) cites evidence that as many as 80 per cent of those arrested in the USA
for cutting, concealed weapons, other assaults, murder, and shooting had measurable levels
of dcohol in ther urine, while Robb (1988)—in a study of serious assaults recorded by
police in New South Waes—found that 40 per cent were nominated by police as involving
alcohol. Moreover, assaults coming to police notice and recorded by them frequently occur
after midnight around pub closing times, and at least 20 per cent take place in or around
licensed premises (Victoria 1989; Robb 1988). Alcohol involvement in homicides occurring
during pesk entertainment periods seems to be even more pronounced than for non-fatal
assaults nearly half (48 per cent) of al homicides occurring on Saturdays in New South
Wales in the years 1968 to 1986 involved suspects who had been drinking in the previous
twelve hours (Bonney 1987).

However, police statistics may greatly understate the extent of alcohol-related
violent crime because most assaults are not reported and because police often seem to
be more reluctant to record reported alcohol-related assaults than reported non-
alcohol-related assaults. Surveys of injured persons presenting at hospital for treatment
permit a clearer picture of the true incidence of pub and club related violence, since
assault victims are more likely to seek medical than police assistance. One recent
hospital survey in Sydney suggests that each year in New South Wales many thousands
of people, mostly young men, are injured (sometimes quite serioudly) as a result of
assaults occurring in or around licensed premises (Cuthbert 1990).

Statistical associations do not prove that alcohol consumption actually causes
violence. After al, if drinking is common behaviour, and if violent incidents can be
thought of as 'routine activities which share many attributes of, and are interdependent
with, other routine activities (Cohen & Felson 1979, p. 589), then it would be
surprising not to find alcohol implicated in many instances of assault. The question is
whether alcohol consumption itself
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contributes in some way to the likelihood of violence, or whether aspects of the
drinkers or of the drinking settings are the critical factors. It is quite possible, for
example, that male attitudes which legitimise the physical maltreatment of women, or
environmental factors like crowding, discomfort, and aggressive bouncers in pubs and
clubs, are the real causes of much alcohol-related violence (McGregor 1990; Victorian
Community Council Against Violence 1990).

The purpose of this paper is to report briefly the method, results, and implications of
some observationd research into pubs and clubs which were conducted in Sydney in 1989
(for further details of the study see Tomsen, Homel & Thommeny 1990; Homel & Tomsen
1991; Homel, Tomsen & Thommeny 1992). The study was the first systematic attempt in
Audlrdia to examine possible links between aspects of the environment of public drinking
and the occurrence of violence. A key assumption was that there is a complex (but
nevertheless real) relation between violence and public drinking (not the mere ingestion of
ethanol) which is embedded in Australian history and culture and reproduced in ingtitutional
arrangements and regulatory and police practices regarding drinking. This research aimed
to transcend the narrow debate about the effects of ethanol the substance by focusing on
the total environment of drinking and its regulation (or lack of regulation) by management,
police, and other public officids. Thus features of the externd regulation of licensed
premises were consdered as well as more directly observable characteristics such as
physical layout, patron mix, and socid atmosphere.

Although not directly a study of homicide, the research has obvious relevance if
one accepts the assumption that violence occurring in and around licensed premises
forms a continuum, from acts of non-physical aggression through 'brawls and ‘fights' to
acts of homicide. While obviously most incidents are relatively minor, occasionally
people are killed in or around clubs and pubs. Indeed, more than one male homicide
victim in ten is killed in these locations (although, interestingly, fewer than 2 per cent
of female victims: Bonney 1987). On this view, a homicide is a serious assault which
for some reason results in death rather than serious injury, but for which the situational
factors are not qualitatively different from those applying to non-fatal incidents. This
assumption is open to question, and should be empirically investigated. However, since
no homicides were observed in the course of this study, little light can be thrown on
the issue in the present paper, except to point out that some of the worst premisesin
Sydney were included in our observations.

Method

Studies of drinking in public places have been conducted for many years (Fisher 1985). A
study by Graham and her colleagues (Graham et d. 1980) in Vancouver was especidly
valuable as a guide for this research, since data were obtained for a large number of
gtuationa varigbles as wdll as for indtances of aggresson and physical violence. Four
observers (working in male-female pairs) noted 160 incidents of aggression (forty-seven
involving physica violence) in 633 hours of observation in 185 drinking establishments.
Many variables were positively
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correlated with aggression, including the percentage of drunk patrons, the percentage of
American Indians, poor ventilation, the amount of sexual body contact, lack of cleanliness,
and a hogtile atmosphere. The authors stressed, however, that the barroom environment is
best viewed as 'an ecologica system, and implied that the overall influence of this ecology
on aggression may be greater than the sum of the effects of individua variables. Through
factor andyss and qualitative andys's they identified one distinct type of bar—the Skid
Row Aggressve Bar—which was characterised by high levels of aggresson, extreme
intoxication, down-and-out patrons not accepted anywhere else, and a 'bizarre atmosphere
in which deviant and unusua behaviours were tolerated, and even encouraged. The extent
to which skid row bars congtitute a mgjor part of the problem of violence in other localities
isameatter for further research.

Many of the variables and insights from the Vancouver research were used as a
starting point for this study. Influence also came from these authors suggestions that
future research concentrate on places where acohol-related aggression most often
occurs, and that within this context more details be collected on the processes of
aggression. This immediately raised two related questions: the method of sampling
(how were 'high risk' venues to be identified?); and the method of data collection (how
best could ‘ecological processes be studied?).

An early decision was taken to use qualitative rather than quantitative methods,
relying heavily on unstructured observations in licensed premises and, to a lesser
extent, on semi-structured interviews with licensing and genera duties police, chamber
magistrates, and security industry personnel. There were several reasons for the
decision to use a qualitative approach. While the Vancouver research identified many
potentially relevant situational factors, it was obvious reading the results that there
were a large number of differences between drinking settings in Sydney in the late
1980s and in Vancouver in the late 1970s, and that many more variables would have to
be generated. More importantly, it was judged that the reduction of the problem to
'variable analysis, even after extensive piloting, would hinder attempts to explore the
complex interactions and subtle processes which, we hypothesised, led to violence. In
addition, the absence of any objective database in New South Wales identifying
licensed premises as more or less violent necessitated a ‘theoretical sampling' strategy
based on the best available qualitative judgements concerning premises standings in
terms of violence and/or poor management (Glaser & Strauss 1967). Being unable to
stratify the population of premises, unweighted probability sampling would have
yielded too few high risk premises to allow detailed anaysis of the relevant
environmental factors.

The aim was to contrast situational variables and management practices in a small
number of premises known to have been regularly violent over a long period of time
with the same factors in a sample of establishments noted for their lack of violence or
for their ability to defuse violent incidents when they occurred. Using this design, even
if little violence was actually observed in the study, it would be possible to explore
aspects of drinking settings which were associated with violence. Eventually four high-
risk and two low-risk premises were identified on the basis of first-hand knowledge,
police
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information and exploratory visits. Each of these premises was visited by pairs of
observers at least five times, each observation period being between two and six hours
in duration. A further sixteen sites were visited at least once, making a total of fifty-
five visits to twenty-three sites in seventeen establishments. Total observation time was
nearly 300 hours.

All the premises studied intensively were in suburban locations. This was not
because it was thought that there is more drinking-related violence in the suburbs—
police statistics and research suggest the contrary—but because the problems in city
locations such as Kings Cross in Sydney or West End in Melbourne are often dispersed
across a number of violent venues. It is easier to plausibly link public violence and the
characteristics of particular premises in suburban locations. One consequence of this
sampling strategy was that 'skid row' premises did not figure as prominently as in the
Vancouver study, athough some were visited, particularly during the exploratory
phases.

One type of problem location studied intensively was licensed clubs. Licensed
clubs have often been credited with being more orderly than hotels and having good
control over their patrons, but it appears that financial pressures have led many to
develop forms of entertainment, principally late-night discos or live music for young
people, which create problems not anticipated by management. In fact, all the violent
mainstream premises chosen for full study, whether in pubs or clubs, traded after
midnight and were popular with young people because they provided live music or a
disco.

The control sites were studied for the features which distinguish them from the
violent. However, during field research it soon became apparent that the violent
premises are for most of the time not violent. Violent occasions in these places seemed
to have characteristics that clearly marked them out from non-violent times. In effect,
these locations were acting as controls for themselves. This unexpectedly helped to
refine ideas about the relevant situational variables and to some extent reduced the
importance of comparisons with the premises selected as controls. Eventualy it could
be noted which variables regularly prevailed and linked up with each other during
violent or peaceful periods.

This method was actually an extension of the theoretical sampling approach, from
the choice of physical sites to the choice of times and days for observation. For
example, one site was very violent on a night which had discount drinks and a punk
band. The observers returned on a similar night with full-priced drinks and a similar
band so as to discern any differences and hoping that other aspects of the drinking
environment were essentially unchanged. By this, comparative means hypotheses about
key variables and their relations were being tested out during observation and to some
extent were directing its pattern.

In broad terms, the method of data collection and analysis was based on Miles and
Huberman (1984). After leaving a site, notes were made and information written onto
an observation sheet listing a large number of variables. The visits were then written up
as separate narrative accounts by each observer. These narratives were cross-checked
and later coded at group meetings. Early and often clumsy efforts to code narratives
signalled whether or not various codes were meaningful and linked to the data. Indeed,
the real
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thinking about the research questions took the form of regularly revising the codes, a
process which was more productive than premature speculation about the 'real’ causes
of violence. After at least a dozen revisions, almost 200 coded items were settled upon,
grouped under a small number of broad headings: physical and social atmosphere,
drinking, patrons, staff, and violence. To simplify analysis, summary sheets for each
narrative were also prepared, classified according to the degree of violence observed.

Results

In total, thirty-two assaults involving some degree of physical violence were observed
during the course of the study. Excluding nine rough gections which were borderline
assaults, the thirty-two incidents represent a rate of about 11 per 100 hours
observation—50 per cent higher than the rate of 7.4 in the Vancouver study. The
higher rate is not surprising, since violent premises were over-sampled and were aso
sampled late at night when violence is more likely. Graham et al. (1980) report that
they witnessed no brawls and no incidents involving serious physical injury. By
contrast, four of the thirty-two incidents in our study were 'brawls, and a number of
assaults were rated as 'serious by observers. For example, in one case an gected
patron was held by three bouncers who repeatedly bashed his head against a steel
garbage crate, while on another occasion a floor manager apparently confused a young
man with another patron who had been in afight, lost his temper, and began to throttle
this very small and young drinker who choked for several minutes.

In contrast to findings from the limited amount of anthropological research, such
as Dyck's (1980) analysis of 'scrapping' in barrooms in the small western Canadian city
of Parklund, most of the incidents in our study could not be characterised as 'fights' in
the sense of being equal conflicts freely entered into by the participants. In at most
one-quarter of cases could the victim be said to have actualy or possibly invited the
attack. Assailants—whether patrons or staff—who deliberately seek out a violent
encounter appear to pick their mark, who are most often fewer in number, younger,
and smaller. Assailants also appear to focus on victims who they see are quite drunk,
or a least far more intoxicated than they are. When more than two parties are
involved, pub assaults are often further trivialised as 'brawls, with the equal
responsibility of all parties—assailants and victims—implied by this. By our reckoning,
equal responsibility is usually not the case.

The data analysis suggests that much of the violence observed in this study was not
due to anything inherent in public drinking or in the typica patrons of these venues. The
key variables suggested by the ‘constant comparative’ and empirically grounded form of
analyss were aspects of the patron type, the sociad atmosphere, drinking patterns, and the
behaviour of doormen.

Patron type

The typical patrons in violent premises are young, working class men. However, the
socia class of patrons cannot explain the differences between these violent sites and
more peaceful venues with patrons from a similar social background, nor can it explain
why the violent venues are at other
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times peaceful, although the patrons present are much the same. Moreover, there is no
clear causal connection between the young age of regular patrons and levels of
violence. The single venue with the greatest number of young drinkers was in fact one
of the non-violent locations selected as a control.

The gender ratio in venues, together with the social links between the males
present, seem more critical than age or class. The proportion of males and presence of
male groups in any venue seem to exacerbate feelings of rivalry and group loyalty and
can result in arguments and fights. Males in groups, especially as strangers to each
other, were seen to come into conflict more readily. The venues we studied drew a
larger number of these groups of strangers than others, attracting people from a fairly
wide area.

Solo males and males with female partners or in mixed groups appear to be less
inclined to enter into conflicts. However, it should not be assumed that the presence of
women aways has a pacifying effect on social atmosphere or that it is rare for women
to become involved in conflict and violence. Women were victims of male violence in
two incidents, and arguments, challenges, mock fights and fights between females were
observed regularly at most of the violent locations—the worst of these involving
women bouncers. A surprisingly high number of women patrons spoken to also
followed the male path in being apparently indifferent to acts of violence, and several
took pleasure in watching fights and brawls.

Social atmosphere

Although no direct connection between physical attractiveness and violence could be
found, attractive, renovated, and well-designed surroundings commonly mean that a
venue also has a responsible management and positive staff who relate well to patrons.
Not surprisingly, unattractive, neglected, and dirty venues also tended to be among the
least comfortable and to have poorly supervised, aggressive, and abrasive staff.
However, despite al the myths, rough pubs with plenty of rowdy behaviour (which
would include the local workingmen's pubs celebrated in Australian folklore) are not
necessarily violent.

The two most relevant aspects of atmosphere seem to be comfort and boredom.
Comfortable premises are not necessarily the most attractive, renovated places. The
most important aspects seem to be roominess, ventilation, and, especialy if it is from
music of poor quality, only moderate noise. Big crowds in most sites usually mean
discomfort for many patrons—a problem exacerbated by a lack of seating and by
crowded corridors, stairs, and doorways. Patrons in these situations tend to alleviate
their discomfort by more rapid drinking, which causes higher levels of drunkenness,
and eventually aggressive reactions to discomfort directed at individuals or property.
Overcrowding on dancefloors appeared to be linked to several arguments and at least
one of the severe assaults observed.

Levels of comfort interact with levels of boredom. Entertained crowds are less
hostile, drink more slowly, and seem to be less bothered by uncomfortable
surroundings. In some venues, levels of boredom and aggression directed at other
patrons were reduced by entertainment in such
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forms as televison, videos, and game and card machines. Stage entertainment
including dancing and quizzes were aso noted to reduce levels of boredom and
aggression, sometimes at a critical point during the night when the form of patron
interaction suggested that conflict was likely.

Of the many aspects of entertainment and boredom, bands and music are
perhaps of greatest importance. While violent and non-violent occasions do not
follow a simple bands/no bands dichotomy, quality bands that entertain an
audience generate a positive social atmosphere that has been observed to
counteract other negative variables. A smaller crowd with a bad band seems more
likely to present trouble than alarge crowd entertained by quality musicians.

Drinking patterns

High levels of intoxication are an obvious feature of many violent occasions. This is
worsened by discount drinks, with prices in some venues being as low as ten or eleven
cents. More commonly, discount drinks are set at around a dollar on specific discount
nights. On these occasions many patrons who have paid a high cover charge (for
example, $10) in order to see an inferior band or just to enter a disco, seem to decide
that they should become quite drunk in order to get their ‘money’'s worth'. In fact, the
most violent visit of al, with very high levels of intoxication and seven assaults
observed in afew hours, was an 11c discount night with an $11 cover charge. In some
clubs, cheaper drink prices (for example, $1.30 for a strong mixed drink) can aso
serve to bring on very high levels of drunkenness and resulting violence. This was
obviously the case in the licensed club included among our group of four most violent
premises. As aready noted, it is important that these rates of drinking can also be
artificially raised by high discomfort and boredom.

Many patrons appear to pass through stages of drunkenness—with aggression
coming later. Substantial amounts of food that can lower levels of drunkenness were
generally not available in the violent premises we studied, especialy later at night when
patrons are more intoxicated. Some locations had a small range of hot food available,
but more often snacks were limited to hotdogs. Hotdog stands often appear to have
the adverse effect of encouraging patrons to mill around outside venues. Both of the
non-violent control locations that were studied operated substantial restaurants.

Doormen

The behaviour of bar staff does not figure as highly as expected in the creation of an
aggressive or violent aimosphere. Edgy and aggressive bouncers are another matter.
They have been observed to initiate fights or further encourage them on severa
occasions. Some were even observed to leave premises while they were on duty in
order to continue a fight with departing patrons. More often, they have been seen to
show a good measure of indifference to violence. They regularly asked conflicting
patrons to leave premises, and then virtually arranged a fight that they and departing
patrons could watch immediately outside the location. The unprofessional view that
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assaults occurring just outside the premises where they are employed are not their
business, appears to be commonplace.

Many bouncers seem poorly trained, obsessed with their own machismo (relating badly
to groups of male strangers), and some of them appear to regard their employment as
giving them alicence to assault people. This may be encouraged by management adherence
to arepressve model of supervison of patrons ('if they play up, thump ‘em’) which, despite
their belief, does not reduce trouble and adds further to a hostile and aggressive
atmosphere. In practice many bouncers are not well-managed in their work and appesr to
be given ajob autonomy and discretion that they cannot handle well.

The bad relations of many male bouncers with male patrons led some of our
informants to suggest that women should be employed on pub and club doors.
Although in one club the use of a well-spoken female on the door seemed to appease
groups of males who were refused entry for non-membership, it is simplistic to suggest
that these sorts of conciliatory skills are held by all females and no males. Some male
door staff were observed to have these qualities and took the role of restraining other
bouncers from excessive violence. The most relevant factors seem to be training and
experience, rather than gender. Unfortunately, bouncing is still an occupation with a
high rate of turnover. Younger bouncers may be leaving this sort of work just as they
are beginning to acquire the sort of experience and work maturity that their job
requires.

Summary

Violent incidents in public drinking locations do not occur simply because of the
presence of young or rough patrons or because of rock bands, or any other single
variable. Violent occasions are characterised by subtle interactions of several variables.
Chief among these are groups of male strangers, low comfort, high boredom, high
drunkenness, as well as aggressive and unreasonable bouncers and floor staff.

Discussion

This research confirms the work of Graham et al. (1979) and othersin that a great deal
of violence occurs in and around licensed premises. While some of the violence
observed did not result in serious injury, many of the incidents would be classified as
serious assaults by any reasonable criterion. In this respect, the research findings reflect
everyday experience that violence is a routine aspect of interactions in many pubs and
clubs.

However, it is important to recall that the sample of Sydney drinking places was
biased towards times and places where prior knowledge indicated that violence was
likely to occur and that, even in the worst places, many visits were ‘uneventful’ in the
sense that no violence was observed. Thisis consistent with the finding of Graham and
her colleagues (1979) that a small number of premises—chiefly of the 'skid row'
variety—accounted for a high proportion of all observed instances of aggression. It is
also consistent with the preliminary results of a recent observational study of a
representative sample of thirty-four Sydney clubs and pubs which found that 16 per
cent of
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all premises accounted for three-quarters of all observed incidents of physical violence.
(This study was supervised by Ross Homel and involved 147 visits and 300 hours of
observation. It was carried out by twenty-two senior year students of Macquarie
University in July and August 1991.)

The existence of 'hot spots' of predatory crime has been the subject of some recent
criminological research. Sherman, Gartin and Buerger (1989) analysed calls to police
in Minneapolis over one year and showed that all recorded domestic disturbances
occurred at 9 per cent of all possible addresses, while al recorded assaults occurred in
only 7 per cent of all possible locations in the city. These authors build on a popular
sociological theory of crime, 'routine activities theory', which attempts to account for
the non-random distribution of crime by proposing that the rate at which such events
occur in collectivitiesis affected by:

the convergence in space and time of the three minimal elements of direct-contact
predatory violations: motivated offenders, suitable targets, and the absence of
capable guardians against a violation (Cohen & Felson 1979, p. 589).

Sherman and his colleagues extend the ideas of routine activities theory from
collectivity to 'place, arguing that places, like persons, can be seen to have routine
activities subject to both formal and informal regulation.

One advantage of applying the routine activities perspective is that it becomes
immediately apparent that single variable theories of violence (for example, 'he did it
because he was drunk’) are unlikely to have much explanatory power. This is because the
critical factors are not those to do with offenders, victims, or guardians alone, but those
affecting their convergence in time and space. Thus high rates of intoxication do not on
their own guarantee that violence will break out, Snce it is not clear that intoxication will
inevitably incresse the supply of motivated offenders and suitable victims, or that it will
have any effect on the presence of capable guardians. However, in interaction with other
factors, intoxication may be a potent explanatory factor—as this analysis suggests.

Laboratory research has generally failed to find any direct connection between the
ingestion of alcohol and the incidence of aggression (see Gustafson 1986a; Taylor &
Gammon 1976), but has highlighted the importance of interactions of alcohol
consumption with factors like frustration (Gustafson 1986b). Violence may therefore
occur (as it did in this study) when some patrons are vulnerable to attack due to their
extreme intoxication, when formal or informal controls are not sufficient to deter
violence, and when potential offenders are drunk and frustrated—frustration perhaps
being promoted by poor quality entertainment or by crowding.

In a well-managed club or pub employing skilled doormen and floor staff who can
detect problem situations before they get out of hand, or who have good
communication skills and can defuse aggression before it leads to violence, there may
rarely be any connection between levels of intoxication and violence. Alternatively,
aspects of patron mix may amplify or reduce the risk of violence when rates of
intoxication are high by affecting the processes of informal guardianship or by
influencing the motivations of offenders and
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the supply of victims. Drunk males on their own often make good victims; informal
controls on aggression may work far better in groups consisting of both men and
women, even if everyone is drunk, than in all-male groups.

The emphasis on the interactions of severa factors does not mean that the need for
some direct controls on intoxication is rejected. One striking aspect of poor management is
the way in which some licensees promote high levels of drunkenness by various kinds of
drinks promotions, such as cheap drinks combined with high cover charges. For this reason,
an immediate and direct legidative assault on al practices involving discount drinks, ‘two-
for-one promoations, happy hours, and any other serving practices which have the effect of
producing high levels of drunkenness in a short period is advocated. While one might
debate the rights of individua patrons to choose to drink to intoxication, our findings
concerning the destructive effects of mass binge drinking resulting from deliberate and
irresponsible price discounting and drinks promotions leaves us in no doubt that such
practices should be banned.

Other magjor policy recommendations also concern the responsibilities of
management. A mgjor flaw in the current form of the Liquor Act 1982 (NSW) is that
violence is mentioned in passing in only two places, with assaults on individual victims
being seen as the responsibility of those victims, rather than being viewed as the
outcome of management practices. There is an urgent need for amendments to this Act
so that the continuous operation of a violent venue is an offence that will lead to the
cancellation of a licence. Action to close down at least five regularly violent discos in
the West End area of Melbourne has been taken in the past two years, on the initiative
of the Liquor Licensng Commission and the Victorian Community Council Against
Violence, but similar action appears never to have been contemplated in New South
Wales and other states.

A further policy priority to emerge from this research was the need for better
regulation and training of bouncers. Bouncers are required under the Security
Amendment Act 1985 (NSW) to hold both a valid and current security licence and to
carry related identification on the job, such as a photo identification card. One aim of
this legidative provision is to discourage aggressive and violent individuals from
becoming bouncers. However, it is obvious from research that, despite the intentions
of the legidators, a significant number of working (and licensed) doormen are still
prone to violence. This suggests that there is a need to mandate training for security
staff in human interaction skills, crowd control, and non-violent conflict resolution. In
addition, it is essential that the existing legidation be enforced in line with the
intentions of parliament. Without a greater overall police effort to implement the
Security Amendment Act, it has little more than symbolic value and will do nothing to
reduce actual levels of violence.

Conclusion

Regular violence in public drinking locations cannot simply be blamed on rowdy
patrons or excused as something natural and unstoppable. Nor can it smply be blamed
on the irresponsible ingestion of alega drug. The drinking environment is an evolving
historical and cultural product which can be left
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unchanged or altered for the better. It is clear from our research that continuous
patterns of violence in these locations are strongly related to local situational variables,
which in turn reflect management practices and government legisation and regulation.

While it is difficult, and perhaps not even desirable, to attempt to modify the routine
activities of pub and club goers it is far easer, and surely consstent with broad
congderations of the public good, to regulate the routine activities of the premises they
frequent (Sherman et a. 1989). The most extreme way of doing this is to incapacitate the
activities of the worst 'hot spots by licence cancdlation. Short of this, the other reformsin
regulatory practices which have been outlined briefly in this paper have the potentia to
improve greatly the safety of licensed premises for the tens of thousands of young people
who rely on these placesto provide most of their entertainment.
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HOMICIDE: THE NORTHERN
TERRITORY PERSPECTIVE

William L. Goedegebuure
Deputy Commissioner
Northern Territory Police

THE NORTHERN TERRITORY COVERS AN AREA OF 1,346,200 SQUARE KILOMETRES (17 per
cent of the continent) extending from the idands and the coast of the tropica Top End
(12 degrees south) to the arid regions of the Centre (25 degrees south). The Northern
Territory's population of gpproximately 157,300 is largely confined to the major centres
with about 73,300 Stuated in Darwin and 24,000 in Alice Springs. The only other mgor
population centres are Katherine (7,500), Tennant Creek (3,000) and Nhulunbuy (3,400).
The remainder of the population (46,100) is scattered throughout the Northern Territory in
small, isolated communities (Australian Bureau of Statistics 1990a, p. 1).

Almogt one-quarter of the Northern Territory's population is made up of Aborigina
and Torres Strait Idander peoples (Audraian Bureau of Statistics 1990b, p. 21). The
median age for Aboriginal people at 30 June 1986 was nineteen years, compared to around
twenty-six years for the Northern Territory as a whole: the national median age is 31.4
years (Austraian Bureau of Statistics 1988, p. 15). Aborigina maes and females are fairly
equally proportioned in al age groups athough, overal, females make up 2.5 per cent more
of the population. In the non-Aborigina population of the Northern Territory, there are
higher numbers of males in each age group and overal there are 4.5 per cent more males
than females (Austraian Bureau of Statistics 1986, p. 29).

Crime Rates—Inter state Comparisons

As a 30 June 1991 the Northern Territory was policed by 721 sworn officers or
approximately 450 police officers per 100,000 population (Northern Territory. Police Fire
and Emergency Services 1991, p. 63). This makes the Northern Territory the most policed
jurisdiction in Austraia. Neverthelessit continues to experience afar higher crime rate than
other jurisdictions, particularly in relation to crimes of violence. For example, between July
1987 and June 1989, the average number of reported murders in the Northern Territory
was five times the Audraian average. However, it is not only the offence of murder in the
Northern Territory which rates sgnificantly in the national figures: the rate of motor
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vehicle theft in the Northern Territory was only exceeded by New South Wales during that
same period and reports of unlawful entry were over twice the nationd average, athough
problems with the definition of the 'unlawful entry’ offence may account in part for this
variation (Police Commissoners Audrdian Crime Statistics Sub-Committee, various
years).

Alcohol was afactor in the commission of over haf the offences for which an offender
was arested or summonsed. For example, in 1988/89, 52 per cent of offenders were
affected by dcohol, 57 per cent in 1989/90 and 59 per cent in 1990/91 (Northern Territory
Police data). Indeed, the high rate of acohol consumption (nearly double the nationa
figure) is clearly one of the factors which contributes to our higher crime rate (Palmer &
Murphy 1990). Various drategies are in place to reduce acohol consumption in the
Northern Territory, such as protective custody legidation, athough this is primarily a
means of affording protection to those who are found drunk in a public place. In 1989/90,
there were just over 30,000 apprehensions for protective custody and in 1990/91 just over
31,000. Approximately 88 per cent of those taken into protective custody between 1981
and 1987 were Aborigind (Northern Territory. Police, Fire and Emergency Services
[variousyears] ).

Unfortunately, in proportion to their population in the Northern Territory, Aborigina
people are dso over-represented in crimes of violence. For example, from 1 January 1989
to 31 December 1991, of the seventy-two homicide victims, 65 per cent of the victims were
Aborigina and, of the known offenders, 68 per cent were Aborigind (Northern Territory
Police data).

Northern Territory Homicide Situation

Two analyses of Northern Territory homicides have been conducted. They relate to
homicides reported to police or becoming known to police during 1988 and also
during the financial year 1990/91.

During 1988 there were twenty-three incidents involving twenty-eight victims
(five in one incident, two in one other) and twenty-three offenders. In 1990/91 there
were twenty-seven incidents involving twenty-seven victims and forty-three offenders
(eleven in one incident and five other incidents involving two or three offenders).

Alcohol-related incidents

Degpite the small sample involved in these analyses, it appears that in the majority of
homicides alcohol was a significant contributory factor. In 1988, 78 per cent of
suspects were considered to be affected by alcohol at the time of the commission of the
offence and a small percentage were affected by some other drug. In 1990/91, 70 per
cent of offenders were affected by alcohol, none by other drugs.

Victims

A magjority of victims were also affected by alcohol (61 per cent in 1988 and 74 per
cent in 1990/91). The majority (61 per cent) of victims in 1988 were Aboriginal males,
with 82 per cent of all victims being Aboriginal. Aboriginal
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females outnumbered European females two to one. In 1990/91, 59 per cent of victims
were Aboriginal (eight male and eight female). Again, there were twice as many
Aborigina female victims as European female victims. This time, however, 26 per cent
of victims were European males.

Suspects

In relation to suspects, in 1988 the majority of suspects were Aboriginal males (83 per
cent). Seventy-eight per cent of all suspects were aged between twenty and thirty-nine
years. The mgjority were either unemployed or unskilled (35 per cent and 44 per cent
respectively).

Again, in 1990/91 the majority of suspects were Aboriginal males (63 per cent)
and, again, the mgjority of all suspects were aged between twenty and thirty-nine years
(63 per cent). Fifty-four per cent were unemployed and a further 19 per cent were
unskilled. No offenders were described as being in ‘professional’ employment.

Location of offences

Most incidents took place in the rural areas of the Northern Territory, including Aboriginal
communities (75 per cent in 1988, 60 per cent in 1990/91) with the mgority occurring
ether within the victim's home or in a public place.

Weapon used

Weapons used in the commission of offences varied considerably. They included
firearms, knives, sticks, rocks and motor vehicles. In 1990/91 there were severa
strangulations. In 1988, firearms were used most frequently (36 per cent). In 1990/91,
knives featured in 37 per cent of the cases with firearms being used in only four
incidents (15 per cent).

Relationship of suspect to victim

In 1988, the majority (87 per cent) of suspects and victims were known to each
other.

In 1990/91, 93 per cent were known to each other. One in four of the suspects
were married to or de factos of the victim. Another 30 per cent were 'family’ members
who were related by blood or through cultural ties.

Motive/Cause

In 1990/91, 89 per cent of homicides resulted from arguments, generally of a domestic
nature. Many were described as either resulting from sexual jealousy/rivalry or because
of some trivial matter. One death resulted from a robbery and two from unlawful
sexual assaults.

Certainly the Northern Territory experiences its share of bizarre, cruel and
perplexing homicides, but most of them occur apparently as a result of a spur of the
moment decision. The loss of life is rendered even more tragic because of the
apparently trivial nature of the precipitating factors in most incidents.
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Strategies In Place

Domestic Violence Legidation

In the 1990/91 survey, 23 per cent of homicides involved offenders who were married
to, or in a de facto relationship with, the victim. In al but one incident, the victims
were female, and in al but one both the victim and suspect were Aboriginal. In another
three incidents, the thirteen offenders were closely related to or formed part of the
extended family of the victim. It is often the case that domestic violence resulting in
death for one partner is the culmination of many years of abuse by the man on the
woman, such abuse becoming more and more violent.

It is not clear whether this cumulative effect of violence is such a factor of
homicide within the Aboriginal population. Audrey Bolger, in her report on Aboriginal
women and violence, cited various writers when commenting on the level of violence
in Aboriginal communities. They have noted that physical force is used for both
punishing wrongdoers and as a means of resolving disputes. Studies showed that
women were amost as likely to become involved in fighting as males and in
approximately 50 per cent of incidents, women initiated fights. Nevertheless, a woman
was more likely to be injured or to suffer greater injury than a man. Almost half the
fighting occurred between husband and wife (Bolger 1991, p. 1).

As a result of continued requests by certain sectors within the community and
research conducted into the extent of family violence within the Northern Territory
(see d'Abbs 1983), legidative amendments were made to the existing rather ineffective
law.

Commonly referred to as the Domestic Violence legidation (Justices Act [NT],
ss. 100AB-100AK), which commenced on 1 October 1989, the amendments have provided
police with the power to remove perpetrators of violence from their family home where
there are reasonable grounds to believe that the spouse is in imminent danger of suffering
persond injury or an aggravation of persona injuries aready sustained. Amendments have
aso provided for applications made by police for restraint orders to be made by telephone,
more effective methods of serving summonses, increased powers of entry and further
consderations to be taken into account in granting bail.

Government alcohol policy

Earlier in this paper, it was acknowledged that the Northern Territory acohol
consumption rate for the year 1986/87 was almost twice that of the national average.
In order to combat the problems associated with such high consumption, the Northern
Territory Government has recently implemented an alcohol strategy designed to reduce
the length of trading hours and the number of liquor outlets. Government has called for
an increase in the retall price of liquor which contains 3 per cent or more acohol,
targeting wine, spirits and full strength beer. The rationale is that increases in price and
a reduction in outlets and trading hours will encourage the vast mgjority to consume
less alcohol and less high alcohol content beverages. Flow-on advantages presumably
will include less alcohol-related deaths on the road,
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more 'take home' pay for the benefit of the family, and less acohol-related violent
offences. The results of this strategy are yet to be seen.

Firearms Bill and gun control

In February 1990 the National Committee on Violence published its final report
(Australia 1990) and included several recommendations relating to firearms control.
The Northern Territory Government agreed to examine those recommendations and, if
appropriate, to incorporate them into the existing Firearms Act (NT). In fact, in
October 1991 a Northern Territory Firearms Bill was introduced into the Legidative
Assembly. It included some of the Nationa Committee on Violence's
recommendations.

There are severa features which quite dramatically ater the existing legidation.
They relate to:

the issuing of corporate and employee's licences to enable an employee to use a
pistol in the course of duty. These licences will include a photograph of the
licensee and will be in asmall durable formet;

clauses controlling the manner in which sporting shooters hold competitions
or other events and clauses governing the inspection, design and control of
standards of shooting ranges,

the exemption of interstate licensed sporting shooters taking part in Northern
Territory competitions from complying with Northern Territory registration
and licensing laws,

meaking it an offence for any person to play military-type war games,

empowering a senior sergeant of police or officer-in-charge of a police station
to suspend a person's licence where there are reasonable grounds to believe
that the person is suffering from a physical or mental infirmity or incapacity
and, as aresult of the person's possession of a firearm, may be likely to cause
adanger to the safety of the person or to another person or to property;

an increase in police powers of entry, search and seizure; and

enabling a medica practitioner, without fear of breach of confidence, to report in
good faith to police a belief that a person is not a fit and proper person to have a
firearm in possession or under control.

This Bill establishes a three-member Firearms Appeal Tribuna. Currently, all
appeals are dealt with in the Court of Summary Jurisdiction before a magistrate. The
proposed amendments will provide for representatives from police and the sporting
shooters associations in the Northern Territory with a magistrate as Chair to rule on
guestions of law.

Further, the Commissioner of Police is now empowered to declare annesties therefore
alowing personsto surrender unauthorised firearms and slencers.
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Aboriginal Wardens and the Police Aide Scheme

The Northern Territory Police Aide Scheme was established in 1980. Its focus has
expanded from what was initially a coastal watch scheme and now aides are
empowered with certain police powers enabling them to undertake conventional
policing duties. Police aides also provide an important liaison function between the
police and the community they reside in. The scheme has received national acclaim.

Northern Territory Police recognise that not only are the needs of society, in
general, changing in relation to policing but also that the aspirations of the Aboriginal
community towards self-determination affect the approach police need to take,
particularly in the Aboriginal communities scattered throughout the Northern
Territory.

In 1992, research is being undertaken, through combined Northern Territory and
Federal funding, into the effectiveness of the scheme in today's policing environment
with the aim of making recommendations which will meet the needs of the Aboriginal
community in the twenty-first century. A new and, at this stage, informa program
operating in several Aboriginal communities is aso being researched. This is the
Warden Scheme which provides Aboriginal people with the opportunity to reinforce
traditional systems of control within their own communities.

Wardens, as with police aides, are selected by the members of the community in
which they reside. By virtue of the respect they hold within their community, they are
in a position to encourage peaceful resolution to an assortment of problems. Wardens
take on the responsibility of enforcing the community's rules, as opposed to the strict
letter of the law. The warden's role is one primarily of negotiation and mediation.
Generally, the scheme has been very effective in controlling and reducing anti-social
behaviour such as fighting and drunkenness.

However, these schemes, in conjunction with other police/Aboriginal strategies
implemented specifically to reduce public drunkenness and violence, can only be
successful if they form part of a larger initiative which must focus on education and
attitude changes towards violence generally and the destructiveness of alcohol abuse.

Section 137 of the Police Administration Act 1991 (NT)

With regard to post-arrest detention, the Northern Territory has, at least from a police
perspective, the most appropriate and practica power of al Audtrdian jurisdictions. The
Police Adminigtration Act (NT) section 137 detention power— which alows police to
detain a person following arrest for a ‘reasonable period’ —recognises the exigencies of
crimina investigatiorvinterrogation while still requiring strict accountability. As a result of
this power, police in the Northern Territory are able to operate consstently and ethically
without having to go through the legal fiction of suspects ‘asssting’ with inquiries.

The section 137 power has significantly increased the professonalism and integrity of
police investigation and has equipped police with the necessary tools to properly serve the
community interest. An example of the usefulness of the section 137 power was seen in
September 1988 where, in aremote outstation in
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the heart of Arnhem Land, a young man shot five people. He was arrested and kept in
custody for seventy hours prior to being charged with murder. The unusudly long time
spent in custody was caused primarily because of the difficulties associated with the
remoteness of the scene and, without the section 137 provison, the investigation would
have been severely hampered.

Electronic recording of interviews

Another strategy which has been implemented informally for several years but which is
now recelving legidative backing is the electronic recording of interviews with
suspects of crime. The requirement to electronically record interviews encourages
increased professionalism on the part of the investigating police officers and provides
the court with an accurate account of the interview process. As a result, there are
fewer allegations made by suspects of police malpractice and fewer not-guilty pleas
entered.

Future Strategies

Therole of DNA

Early in 1992, Northern Territory Police purchased Polymerase Chain Reaction (PCR)
equipment to be used specifically for DNA analysis in the Northern Territory Biology
Laboratory of the Forensic Science Section at Police Headquarters, Berrimah.
Significantly, this process works on very small, even badly degraded, samples. The
whole process can be completed in two days and is an extension of a well-known and
well-researched grouping system, thus eliminating the need for suspect statistical
assumptions.

The potentia of this process is that hairs, saliva, nasal secretions and skin
scrapings will be appropriate sources for testing and, in all respects, on a par with
blood samples and semen stains.

A great deal of research is being undertaken worldwide into new portions of DNA
which can be analysed by the PCR technique. The typing of these new portions will
significantly increase the scope of identifying criteria, thus foreseeably resulting in a
limitless ability to positively identify any one individual from another. Such technology
will be useful in the investigation of homicide incidents,

National Exchange of Police Information (NEPI)

The National Exchange of Police Information (NEPI)—a national Common Police
Service—was established by way of an agreement signed by the Commonwealth, states
and territories of Australiain March 1990. This initiative harnesses modern information
technology techniques so that information and resources throughout the various
jurisdictions can be shared and utilised in a cooperative and cost-effective manner.

The enormous potentia of the NEPI approach was seen prior to 1990 with the
establishment of the Nationd Automated Fingerprint Identification System (NAFS) in
1985. Infact, NAFIS is currently the major application managed and controlled by NEP!. It
represents the most significant individua investment in information technology made by the
Austrdian law enforcement community
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(%20 million). Through the use of the system, fingerprint experts throughout Austrdia have
been able to achieve very impressive results.

Searches are only made on those individuals who could not be positively identified
through other indexes. For example, in 1990/91, of the 122,000 searches made, over
25,000 positive identifications were made and over 20,000 of those could not have
been achieved without the system (National Exchange of Police Information 1991).

NEPI is currently developing two further information systems. They are a Missing
Persons User Requirements to be incorporated into an overall Persons of Interest
system; and a National Data Model which will enable access to and exchange of
information relating to a variety of areas such as persons, vehicles, property.

Violent Criminal Apprehension Programin Australia (VICAP)

In 1989, the National Police Research Unit (NPRU) conducted a feasibility study for
the establishment of a Violent Criminal Apprehension Program (VICAP) in Austraia
As a result of the study, the Unit recommended that such a program be established
within the Australian Bureau of Criminal Intelligence (ABCI) together with a Criminal
Profiling Service (also known as Criminal Investigative Analysis (CIA)). In its Final
Report, the NPRU highlighted the strong demand which exists in Austraia for a unit to
collate information about certain categories of seria crime (Byrne 1990, pp. 11-25).

Such a program has been operating in the USA under the auspices of the Federal
Bureau of Investigation (FBI) since 1985. It is a nationwide data information centre
designed to collect, collate and analyse specific crimes of violence with a view to
determining whether similar pattern characteristics exist among individual cases
recorded in the system (NPRU 1990).

In 1990/91, two Australian police officers attended the FBI Academy to undertake
a ten-month course in Crimina Investigative Analysis (CIA). On their return to
Australia, they briefed the Australasian Crime Conference in 1991 on VICAP, CIA and
the National Centre for the Analysis of Violent Crime (NCAVC). Inthe USA, VICAP
and CIA functions are performed by the NCAVC at the FBI Academy.

As a reault of its briefing, the Crime Conference resolved that a working party be
formed to examine dl options available to the development of a National Centre for the
Anaysis of Violent Crime in Augrdia. In their subsequent report (in February 1992) to
delegates to the 1991 Australasan Crime Conference, the working party—comprising of
senior police officers from three States (New South Wales, Victoriaand South Australia)—
discussed the USA VICAP and observed that, by usng VICAP, it is possble to identify
offences committed in different jurisdictions by the same offender(s). Thisis area problem
in the USA, where there are approximately 17,000 police agencies. Although jurisdictional
problems regularly confronting the various police forcesin the USA are not as significant in
Ausgtrdia, there till exists a serious concern among Augtralian investigators that criminas
are usng dtate, territory and national borders to escape detection and avoid apprehension
(Audraasian Crime Conference 1992).
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The working party recommended that the NPRU's recommendations to only
include robbery and rape in VICAP should be expanded to include al homicides or
attempts and, depending if certain circumstances exist:

missing persons,

unidentified bodies;

rape or serious sexual assault;
armed robbery;

arson; and

extortion.

The working party also recommended that a NCAVC be established in Australia
at the ABCI and that future development of the national system should be a joint
project of the ABCI and NEPI. The working party's proposal was considered by the
Conference of Commissioners of Police of Australasia and South West Pacific Region
in 1992.

Conclusion

It isthe case that the Northern Territory continues to experience afar higher crime rate
than other jurisdictions. This is particularly so in relation to crimes of violence,
especialy murders. Through the Northern Territory Government's Alcohol Strategy,
firearms legidation, domestic violence legidation, Police Aides and Aborigina
Wardens Schemes and various national strategies such as NEPI and VICAP, it is
hoped that the incidence of homicide and other violence-related crime in the Northern
Territory will begin to decrease.
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HOMICIDE BETWEEN SEXUAL
INTIMATESIN AUSTRALIA:
A PRELIMINARY REPORT

Dr Patricia Easteal
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Canberra

Australian Capital Territory

WHEN A HOMICIDE OR A HOMICIDE/SUICIDE TAKES PLACE WITHIN THE HOME, it iS
not uncommon for concern to be ared from government, media, and other
concerned agencies. Prevention models which stress the role of domestic violence
as an antecedent and the importance of appropriate legidation and police
enforcement are often suggested.

Y et, there has been little research done in Australia that has focused upon marital
murder or killings between sexual intimates. Studies have been limited either by the
broad scope of the topic (all homicides, see Strang 1991), sample selection (for
example, only prosecuted cases: see Law Reform Commission of Victoria 1991a,
1991b), or the narrow scope of the topic (for example only women who kill their
husbands: see Bacon & Lansdowne 1982), or the location (one state: see Rod 1979),
or a combination of the above (see Wallace 1986, Bonney 1987, Polk & Ranson
19914, 1991b). The works just cited do give an indication that many of these killing
may be preceded by histories of battering, however more empirical data is needed
prior to generating prevention programs.

The following paper represents the preliminary findings of a magor research project
conducted to provide more information about homicide between adult sexud intimates in
Australia. Two data sets are being used in the year-long study:

m information on the sexual intimate homicide sub-set (all offenders/victims
who were married, de facto, estranged or divorced) from the National
Homicide Monitoring Program (1989-1991) housed at the Australian
Institute of Criminology; and



Homicide: Patterns, Prevention and Control

m data collected on about 110 cases (1988-1990) in New South Wales and
Victoria from coronial, court and Department of Public Prosecutions files.
These cases do not represent all incidents of such homicides in those two states
during the three-year period; therefore the findings may not be reflective of the
total in the two states, or of the entire nation. For example, the nation-wide data
indicate thatoth genders of Aboriginal people are disproportionately present
as perpetrators in homicides between adult sexual intimates. Also, several
offenders/victims  described as current or former non-cohabiting
boyfriends/girlfriends were included, since sexual intimacy had been part of the
relationships.

Aside from the section immediately following, the material in this paper comes
from these 110 homicides. There will be little if any theorising concerning the
findings since these data are preliminary. A full discussion of the findings of both data
sets will appear in another Australian Institute of Criminology publication. It must be
stressed that these findings are both preliminary and based upon a limited sample size
and time depth. All data should be interpreted in that light.

Homicide between Adult Sexual Intimates, Australia-Wide

Of those incidents which occurred from July 1989 through June 1991 where the
relationship between victim and offender was known, more than one-quarter (150
killings representing 29 per cent of the total) were between adult sexual intimates.
However, the proportion of homicides which falls into this category varies by state, as
shown in Figure 1.

A relatively low proportion of New South Wales' homicides appears to take place
in the adult intimate context in comparison to most of the other states. However, as
Figure 2 illustrates, almost one-quarter of killings between sexual intimates do take
place in New South Wales. The highest number over the two year period (forty)
occurred in Victoria.

The perpetrators of all homicides in Australia are overwhelmingly male: 9 per
cent of the non-intimate perpetrators and 19 per cent of the killers in the intimate type
are female. This represents distinct variation with studies in the USA which found
near gender parity in 'marital murders' (Wolfgang 1956, 1958; Daly & Wilson 1988a,
1988b; Goetting 1987). Figure 3 illustrates the distribution by gender and by state.
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Figure 1

Homicidesin Australia 1989-91, % Intimate/Non-Intimate

iiiHh.ii

Jurisdiction
E Mon-Intimate dintim ate

Note: 116 incidents are excluded since relationship was unknown.
Source: National Homicide Monitoring Program, Australian I nstitute of
Criminology, Canberra.

Figure 2

Homicide Between Adult Sexual Intimates 198991, % by State

Qld 17%

Vic. 27%

WA 11%

SA 10%

Tas. 1% NSW
NT 10% 24%

Note: 116 cases are excluded since intimacy/non-intimacy was unknown.
Source: National Homicide Monitoring Program, Australian I nstitute of
Criminology, Canberra.
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Figure 3

Homicides Between Adult Sexual Intimatesin Australia 1989-91
Number by Gender and State

Juredetion

W pdale Offender COFemale Offender

Source:  National Homicide Monitoring Program, Australian Institute of
Criminology, Canberra.

Gender, Age and Ethnicity

In the 110 New South Wales and Victorian incident sample, twenty-three of the
perpetrators were female; however, two-thirds of the Aboriginal perpetrators were
women. The mean age of offenders was forty years. For Aboriginal people the
mean age was lower—thirty-two years—while migrants tended to be older at an
average age of forty-four years. The ethnicity of the sample is shown in Figure 4.

Migrants represent a higher proportion than would be expected since, among
twenty to sixty-year-olds in the population of the two states, 28 per cent were born
overseas. In Victoria, 48 per cent of offenders were migrants (30 per cent of
population at large) while 37 per cent of the perpetrators in New South Wales had
been born overseas (27 per cent of population at large).

Unfortunately, coronial and court records do not consistently record ethnicity nor the
date of the individuas arrival in Austraia. For those cases where the latter was recorded,
most of the offenders had arrived in this country as adults. Of the forty-six migrant
perpetrators, seven came from Italy, six from Poland, four from Yugodavia, three each
from Malta, Hungary, Greece, and England. Other countries were represented by one or
two offenders; however, none of the sample was born in an Asan or Southeast Asian
country. The ethnicity of the victims in these cases is depicted in Figure5. Most came
from the same countries as the perpetrator: however, three of the victims were Filipino
women who were killed by non-Filipino males.
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Figure4

Ethnicity of Adult Sexual Intimate Homicide Offenders
New South Walesand Victoria, 1988-90
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In thirty-eight incidents (34 per cent of the total), ethnicity was

unknown.
Coronia and court files.

Figure5

Ethnicity of Adult Sexual Intimate Homicide Victims

New South Wales and Victoria, 198890
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In forty-four cases (39 per cent of the total), the ethnicity of victims

was unknown.
Coronial and court records.
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Occupation

As expected from previous studies (Wallace 1986; Bonney 1987), a significant
proportion of the offenders (41 per cent) were unemployed at the time of the killing.
However, as Figure 6 shows, there was a high proportion of 'unknowns for this
variable. Migrants were more likely to be employed (60 per cent) in comparison with
Aborigina people (33 per cent).

Relationship between Offendersand Victims

More than half of the offenders (61 per cent) were till in a relationship with their
victim. There were gender and ethnic variations however; male perpetrators and
migrants were more likely to be estranged from their victims than were the other
offenders. As Figure7 illustrates, the bulk of offenders were husbands (n=28) or
estranged husbands (n = 23).

Figure 8 illustrates that for those who were no longer in an intact relationship, the
time between estrangement and killing was quite variable.

Figure 6

Occupation of Adult Sexual Intimate Homicide Offenders
New South Walesand Victoria, 1988-90

Unemployed
(14%) Benefits
(27%)
Employed
Unskilled but unknown
(33%) job (4%)
Skilled (22%)
Note: In thirty-seven cases (34 per cent of total), the employment status of

the offender was not known.
Source: Coronial and court records.
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Figure7

Relationship of Offender to Victim in Homicides
Between Adult Sexual | ntimates
New South Wales and Victoria, 1988-90
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Figure 8

Length of Separation Prior to Homicide Between Adult Sexual Intimates
New South Walesand Victoria, 1988-90
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Source: Coronial and court records.

Contributory Variables

Were these homicides preceded by histories of domestic violence in the relationship?
The information conveyed in Figure 9 affirms that perspective. However, it should be
read with some caution since there was a significant proportion of unknowns.

Where the offender was female and information was available, in every case but
one, the homicide had been preceded by a history of battering toward the perpetrator,
whilst in three-quarters of the cases perpetrated by males, the victim had previously
been physically assaulted.

Alcohol abuse and, to a lesser degree, drugs, also may play a role in the
relationship dynamics and the homicide. Figure 10 shows that more than half of the
perpetrators were chronic alcohol users and had imbibed immediately before the
killing.

Both acohol and prior domestic violence do appear as major factors in Figure 11,
which illustrates the major motives that were found in this sample of homicides.
Motive varied somewhat dependant upon gender and ethnicity. For over two-thirds of
the female offenders (69 per cent), prior domestic violence was a contributory factor
while for ailmost one-half of the males (47 per cent), separation was a motive. Alcohol
was most common in cases involving Aboriginal people (77 per cent).
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Figure9

Prior Battering in Relationship (where known)
Between Adult Sexual I ntimate Homicide Offender and Victim
New South Wales and Victoria, 1988-90

NO 15.0%

YES
(emotional)
3.0%

YES
(physical)

nnnnn

Note: In thirty-seven cases (34 per cent of the total), the presence or
absence of battering was unknown.
Source:  Coronial and court records.

Figure 10

Drug and Alcohol Histories of Adult Sexual Intimate Homicide Victims and
Offenders, New South Walesand Victoria, 1988-90

Wictim Offender
oes o

Notess VCD:27percent VRD:1llpercet VCA:3percent VRA: 24 per cent
OCD: 37 percent  ORD: 29 per cent OCA: 3 percent ORA: 24 per cent
Source:  Coronial and court records.
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Figure 11

Motive(s) for the Homicides Between Adult Sexual I ntimates
New South Walesand Victoria, 1988-90

Per cent

el

kMotive

Note: In four incidents the motive was unknown. Vagueness of some
categories (Marital Status, for example) is areflection of the police
‘cause’ given in that case and the lack of more qualitative material.
Source:  Coronial and court records.

The Homicides

Gun shots were the most common cause of death in homicides between sexual
intimates, followed closely by stab wounds (see Figure 12). The latter were
frequently multiple in nature with over fifty cuts or lacerations inflicted. Stabbing
was the most common method used by women and migrants whilst guns were the
principal weapon of non-migrant males.

More than half of the killings (53 per cent) occurred within the communal
home of the perpetrator and victim; while 22 per cent occurred in the victims
home and 6 per cent at the offenders’. Figure 13 shows the time of the incidents;
they more commonly took place during the evening and late night hours although
no hour was inviolate.
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Figure 12

Cause of Death in Adult Sexual Intimate Homicides
New South Wales and Victoria, 198890

Stabbed

31%
Shot 36%

Burned 3%
Strangulation

0,
12% Overdose
Bludgeoned 1%

11%

Head Injury
Suffocation 5%
2%
Note: In three cases (3 per cent of thetotal), the cause of death was unknown.
Source: Coronial and court records.
Figure 13

Time of the Adult Sexual |ntimate Homicides
New South Wales and Victoria, 198890

6:00pm - Midnight -
Midnight 5:59am
31% 31%
Midday - 6:00am -
559pm 11:59am
20% 18%
Note: In sixteen incidents (15 per cent of the total), the time was unknown.

Source: Coronia and court records.
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Case Outcome

The National Homicide Monitoring Program data for 1989-91 indicate that one-fifth
of the perpetrators in sexual intimate homicides committed suicide. Some state
variation appears in these findings with Victoria having a higher proportion of sexual
intimate offenders suiciding (32 per cent). Figure 14, drawn from the coronia and
court data set, also includes attempted suicides. Those who killed themselves (or tried
to) after the offence tended to be older and male. Only one suicider was femae. An
older mean age results from the seven in the sample who were aged over sixty-five
and had killed aphysicaly ill and aged partner.

Figure 14

Suicide of Offendersin Sexual I ntimate Homicides
New South Wales and Victoria, 1988-90

Attempt
10%

Yes 23%

Yes, later No 65%

2%

Source: Coronia and court records.

Perpetrators who went to court waited an average of sixteen months from the
offence to the trial. Their court dispositions are depicted in Figures 15 and 16. Males
were more likely to be found guilty of murder than females (24 per cent compared to
4 per cent), whilst the opposite was true for no bills (3 per cent of males and 15 per
cent of females).

The actual sentences were quite diverse, ranging from community-based ordersto
life. Itisnot clear at this stage of analysis what variables are impacting on sentence.
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Figure 15

Disposition in Seventy-three Sexual Adult Intimate Homicides
New South Walesand Victoria, 1988-90

Guilty
Murder

Guilty
Manslaughter
51%

Not Guilty e
7% Insanity 5%

Note: Pending—3 N/A—27 Unknown—7
Source: Coronia and court records.

Figure 16

Bottom Sentences for Adult Sexual Intimate
Homicide Offenders Found Guilty
New South Wales and Victoria, 1988-90

Mumber of Parsons

Sentence in Years

Source: Court and coronial records.
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Conclusion

A number of thought provoking findings have emerged in this preliminary analysis of
homicide between adult sexual intimates. These include:

* the relatively high proportion of migrant males and Aborigina women in
the offender sample;

« the high incidence of prior battering and alcohol abuse histories;
* therole of separation and the time between estrangement and homicide;

 thefrequency of perpetrator suicide; and

the diversity of disposition and sentences.

Each of these results merit further inquiry and analysis, which, as stated earlier,
will be done in a subsequent publication.
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ANYONE DEVELOPING STRATEGIES FOR PREVENTION OF HOMICIDE MUST begin
with an understanding of how homicides occur: hence ’'the importance of
context’. In this paper, the author will discuss the two main contexts in which
homicides occur: the domestic killing, and the killing arising out of a (non-
domestic) argument. Two-thirds of female victims of homicide died in a
domestic killing, and over two-thirds of women accused of a homicide killed in
this context. The single largest group of homicides involving males, on the
other hand, was the non-domestic argument; 40 per cent of male victims were
killed in the course of such adispute, and it provided the setting for one-third of
all prosecutions of men charged with a homicide (compared with the one-
quarter of prosecutions of males for a domestic homicide).

It is the author’'s argument that gender is central to an analysis of how these
homicides occur. It provides the fundamental context within which other significant
factors operate—social, emotional, socio-economic. Recognition of the importance of
gender has a number of implications for preventive strategies, which will be referred
to later in this paper.

This paper will draw on statistical data collected by the author for the Law
Reform Commission of Victorias (LRCV) recently published study of homicide
prosecutions (LRCV 19914). The author hopes to provide a picture



Homicide: Patterns, Prevention and Control

of how such killings are occurring in Victoria, and then to refer to some possible
prevention strategies. The tables appear at the end of this paper. Tables1 to 15 can
also be found in the LRCV Homicide Prosecution Sudy (1991a). Tables 16 to 19
were compiled from the LRCV data but have not previously been published.

The Law Reform Commission of Victoria Homicide Prosecution Study:
An Overview

The Victorian Director of Public Prosecutions (DPP) files of al homicides prosecuted
between 1981 and 1987 (other than those for culpable driving causing desth) were
examined. The study thus involved 302 accused people and 259 victims, or 319 accused-
victim pairs. Most of the analysisinvolved these pairs.

The factors recorded (wherever possible) included gender, age, ethnicity, marital
status, occupation, prior criminal history of accused and victim, and features of the
homicide itself such as the context in which it arose, relationship of accused and
victim, and the method and location of killing.

Gender

It should come as no surprise to hear that most accused and most victims were male
(85.8 per cent of accused (pairs data), n = 271; and 72.2 per cent of victims, n = 228).
The predominance of males is found in most violent crime (see Wallace 1986;
Connell 1987). Maes killed a male victim in 62 per cent of cases—the largest
category. The smallest category was females killing a female victim (4 per cent) (see
Table 1).

Age

Again, it was not unexpected to find that most accused were young—aged between
seventeen and thirty (62.4 per cent). The modal age for male accused was the early
twenties. The pattern for women was more irregular, with the largest group aged
between twenty-six and thirty (see Figure 1).

About half of the victims were aged between sixteen and thirty-five, but 12.3 per
cent were children aged under sixteen, and amost two-thirds of this group was aged
fiveyearsor less.

Comparison of killings by age and gender shows interesting differences. the
picture is one of young males killing similar-aged victims (males aged seventeen to
thirty-nine killed victims in the same age group in around half of al male killings) and
of females killing children (40 per cent of victims were aged nine or under) or adults
(usually men) (see Tables 2 and 3).

Charges and results

Most accused were charged with murder (at least 75.5 per cent). At the end of the day just
under one-quarter (18.3per cent) recelved murder convictions. 42.9 per cent were
convicted of mandaughter and 17.2 per cent were acquitted.
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Figure 1

Ageof Male and Female Accused
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Relationships

By now it is well-known that stranger-homicides are relatively rare. In the LRCV
study (1991a) around one-third of victims and accused had a family or sexud
relationship, one-quarter were acquaintances or friends, and one-quarter were
strangers (see Table 4).

As Table4 shows, men were more likely to kill an acquaintance or friend or
stranger (59.9 per cent compared with 17.1 per cent of women’s killings). Women
were most likely to kill afamily member (68.2 per cent compared with 21 per cent of
males’ killings).

For male accused, 12.5 per cent of the incidents involved a spouse or former spouse.
For females, however, the figure was around one-quarter—23.4 per cent. The victim was a
child of the accused in one-third (36.2 per cent) of killings by women, but only 2.6 per
cent of maekillings.

From the victim perspective, if awoman isto be the victim of ahomicide, sheis most
likely to be killed by her spouse or former spouse. One in three women killed were the
victim of a spouse or former spouse (36.3 per cent; 44.3 per cent if killings by sexual
partners are included) (see Table5), compared with 5.7 per cent (or 8.8 per cent) of men.
Women were, however, considerably less likely than men to be killed by an acquaintance
or by astranger.

Context

In the LRCV research a 'context’ classification was assigned to each case. This
represented the significant circumstances which were interpreted as motivating or
underlying the offence and depended very much on the information available on the
DPP file. The context might be different from that suggested at first by the parties
relationship. For instance, a man might
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kill a family member in their home—this might be a 'domestic’ killing, or might be
found to have occurred in a dispute over drug dealing or robbery.

Most homicides occurred either in a domestic context (‘domestic—31.3 per cent) or
in the course of an argument (argument—30.7 per cent) (see Table6). The domestic
context here means arising out of a domestic relationship, that is between people living
together as a family or between people relating as a family although living apart. The
domestic context therefore includes spouses, children, brothers and sisters, and estranged
spouses/lovers, provided the domestic relationship was the context of the homicide. The
"argument’ context was used where the dispute was not considered to be domestic or to
have arisen from sex-rivary (see LRCV 19914).

Again there are striking differences depending on the gender of the accused. Women
were accused of domestic homicides in 70.2 per cent of al cases involving a female
offender compared with 24.6 per cent of men, whilst men were accused of killing in the
context of a (non-domestic) argument in 34.2 per cent of cases, compared with 10.6 per
cent of women (see Table7). '‘Domestic’ and ‘argument’ were thus the two significant
context categories for men. Domestic was far and away the most prominent category for
female accused.

It should be noted that about 20 per cent of al homicide offenders commit suicide
before coming to triad. These are obvioudy not included in the LRCV datigtics, but most
of these murder-suicides occurred in a’'domestic’ context, and most of the offenders were
mae (LRCV 1991b).

It is instructive to look then at the context in which victims died. Women were
most likely to be victims of a domestic homicide. Of the eighty-eight female victims,
fifty-seven (64.8 per cent) were killed in a domestic context. Of the 228 male victims,
only forty (17.5 per cent) died in a domestic homicide, whilst ninety-three (40.8 per
cent) died after an argument, and thirty (13.2 per cent) in the course of a robbery (see
Table 8).

Location

For the whole group studied, just over half (n = 167; 52.4 per cent) of the killings took
place at the victim’s and/or accused’s premises (see Table 9). And where this was the
location, the homicide most frequently took place in the bedroom (n=53; 31.7 per
cent) or the loungeroom (n = 31; 18.6 per cent). For female accused, 80.9 per cent of
their killings took place in such private premises—not surprisingly, given the high
proportion of homicides falling in the domestic and family categories. Women also
fell victim to homicide in private premises (70.5 per cent). This may be compared
with 47.4 per cent of males accused and 44.7 per cent of male victims—again not
surprisingly, given the contexts in which it has been found that males commit
homicide.

In fact, in 60.2 per cent of cases, women victims were killed in their own home
(including a home they shared with the accused). Bresking this down further, 44.3 per cent
of women victims were killed in the home they shared with the accused. The redlity that
women have most to fear from their own intimates is further emphasised by the finding
that only 18.2 per cent of women victims were killed in public spaces, compared with
31.1 per cent of mae victims.
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Men were likely to kill at the victim’s premises (20.2 per cent), at premises they
shared with the victim (19.1 per cent) or in the street (14.3 per cent). Women,
however, most commonly killed in premises they shared with the victim (53.2 per
cent) (usually in the bedroom). In 14.9 per cent of cases, women killed in their own
home, and in 12.8 per cent of cases at the victim's premises, again usualy in the
bedroom. These differences reflect the higher proportion of killings by women which
involve a close family member as victim. No female accused killed her victim in the
street, in contrast with the significant proportion of men who did.

Men were almost invariably the perpetrators of killings in public open spaces—
streets, bushland, parks, vacant lots—and in public toilets. Victims at these locations
were also predominantly male (n=69; 81.2 per cent of victims killed in these
locations).

The two mgjor groups of homicide—those occurring in a domestic context and those
arising out of an argument—can now be examined in more detall.

Domestic Homicides

How domestic homicides can arise— some case examples
V =victim, A = accused

Casel: V and A (husband, aged 41) were having a domestic argument in the
kitchen. V threw coffee over A and threatened him with a knife. A became
angry and strangled her. Self-defence was not an issue as A did not believe
V was capable of hurting him with aknife.

Result mandaughter conviction.

Cae2: V (aged 38) and A (husband, aged 47) had had a troubled marriage and did not
live together dl the time. They were known to have been involved previousy
in violent exchanges. The disputes increased when V dlegedly told A that she
had been having an affair and wanted to separate. On the morning in question,
V ordered A to leave their home and alegedly insulted him. A then shot her,
athough he denied intending to kill her.

Result Murder conviction.

Case3:. Incident occurred after a domestic argument over the televison and stereo
being played. A (boyfriend, aged 24) grabbed V (18) by the hair and punched
her in the head. A then redlised he had serioudy injured her and took V to
hospita, where she died.

Result A was acquitted of homicide.

Case4: A and his wife wanted to bring up their children in strict Moslem manner.
However V, their eldest daughter, rebelled against this. She left home
several times, and then told her parents she was going to live in a country
town near her boyfriend. However, her parents discovered she was in fact
living with her boyfriend in Melbourne. They went to the house and, after a
heated argument, A stabbed V
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with his pocket knife. A said that V had dishonoured the family.
Result: A was convicted of manglaughter.

Case5: V and A had been married in Turkey—it was an arranged marriage. The
couple came to Australia to live with V'’s parents. The wife, V (aged 16),
was unhappy with the marriage and tried to leave home. She went to a
friend’s home. A came after her; they had a dispute and A stabbed her. V’s
family had felt dishonoured by her wanting to leave; they had ceased
contact with friends next door when they suggested that V was unhappy
and might leave. A originally denied the killing; however provocation was
raised at thetrial.
Result: A was convicted of manslaughter.

Cae6: V (hushand) and A had been married a short time. Their relationship had
aways been very violent, both being known to have engaged in violent
exchanges. On this night, another fight began. V and A were aone in ther
kitchen, and V sustained a stab wound to the throat. The Crown alleged that A
inflicted the wound during a fight; she was unable to remember, but believed
that V dipped and wounded himsalf. At the tridl A said she used the knife in
self-defence.

Result: A was acquitted.

Relationships

One hundred of the 319 homicides included in this study were categorised as domestic—
amost one-third. Fifty-four of these were between spouses or sexua partners (including
former spouse/partners) and twenty-four involved the offender’s child. A man who
committed a domestic homicide was most likely to have killed a spouse/partner, while a
woman was amost equaly likely to have killed her partner or her child (see Table 10).
These differences clearly warrant further examination. Different dynamics are presumably
operating when a partner iskilled and when achild iskilled.

History of violence

It is not aways going to be the primary concern of an investigating officer to inquire into
the background of a domestic killing. Identifying the offender is not usualy a problem,
and it will not necessarily be seen as relevant to ask whether the offender was known to
have been violent before. Absence of such evidence is therefore not conclusive of the state
of the parties relationship. Nonetheless, in 55 per cent of the domestic homicides in this
study it was known that there had been violence in the past, by one or both parties (see
Table 11). It was known that 38.8 per cent of male accused and 18.2 per cent of femde
accused were previoudy violent to their victim. It was aso known that for 12.1 per cent
(n=4) of female accused, the victim had previously been violent towards her, as was the
casefor 10.4 per cent of mae accused.

Looking at the victims, the gender differences are important. Almost half (47.4 per
cent) of dl femae victims of domestic homicide had previoudy suffered violence from the
accused. Of the male victims, 12.5 per cent had previoudly been
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victimised, but 22.5 per cent were known to have been violent towards the offender, and in
20 per cent of cases both parties had previoudy been violent, compared with 7 per cent of
femaevictims (see Table 12).

Women

Women accused of a domestic homicide killed their child in 51.5 per cent of cases
(n=17), and a spouse/partner in 42.4 per cent of cases (n = 14). The numbers are
small but in all but four of the cases involving a spouse/partner there was a known
background of violence, mostly involving either the victim’s violence or violence
between the parties. In three cases where violence had occurred the victim was known
to have been violent to the accused (LRCV 19914, Table 39).

None of the women prosecuted for the homicide of a spouse/partner was
convicted of murder; six were convicted for mansaughter. Five of these argued
provocation and/or self-defence at their trial. Indeed, it islikely that some cases where
a female offender has clearly acted in self-defence are filtered at an earlier stage and
not prosecuted at all, as found by Polk (1991).

Where the victim was the woman's child, the accused was known to have been
violent in the past in three out of seventeen cases (17.6 per cent). This is a small
proportion of cases but illustrates the importance of ascertaining the involvement, if
any, of police or Community Services Victoria. A study by Goddard (LRCV 1991b,
p. 36) found significantly more violence between parents of abused children
presenting at the Children’s Hospital than occurred between parents of non-abused
children, suggesting that protective services should be alert to the risk of child abuse
where there is violence between adults in the home.

The seventeen cases of children killed by their mothers involved children aged
nine years and under. Three cases involved women killing a new-born baby after an
unplanned and unwanted pregnancy.

Cae7: A, aged 19, was pregnant, but concealed the fact from everyone but the natural
father. She thought of getting an abortion, but never managed to arrange it. A
ddivered the baby hersdf in her bedroom, in the early hours of the morning,
and then suffocated it. At no stage had A planned to kill it.

Result: conviction for infanticide.

These cases all resulted in infanticide convictions and a non-custodial sentence.
Of the remainder, four were convicted of mandaughter, and the rest were either
acquitted, not proceeded with, or found not guilty on the grounds of insanity (one
involving the deaths of the three children of the accused). Women convicted of
infanticide (for which the child must be under twelve months) would amost
invariably receive a non-custodial sentence.

Men

Of the domestic killings by men, 59.7 per cent involved a spouse/partner (forty out of
Sixty-seven) (see LRCV 1991a, Table 40). In 50 per cent of these
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cases there was a known history of prior violence by the accused against his victim.
The accused killed his own child/step-child in seven cases (10.4 per cent). In four of
these cases it was known that the accused had previously been violent to the child.

Jealousy, or a proprietary attitude to the victim, is a common theme in domestic
killings by men. The statement found in so many police files is, 'if | can't have her,
then no one else will’. Polk and Ranson (1991), in their study of coronia files,
identified two types of cases: the man who kills the younger female partner who has
rejected him, and the older man who kills his partner as part of his own suicide plan.
In each instance the woman is regarded as property—in the first case to be killed
when she threatens to assert her autonomy, and in the second to be 'taken with him’ in
death. The latter category is not likely to appear in prosecution files and did not in the
LRCV study. However, the former is a well-recognised pattern. In many cases the
accused states that his wife said she was having an affair or that she taunted him with
her lovers (see Case 2 above). In some instances an affair will be independently
confirmed but in others, with the woman dead, there is only the accused’s assertion
(see Wallace 1986, p. 100). Although combined with a religious motivation, Case 4
also illustrates such proprietariness in attitude to a daughter, particularly in relation to
her sexuality.

Methods

In the general homicide group, guns (36.4 per cent) and knives (‘sharp instrument'—
25.7 per cent) were the most common methods of killing for both men and women.
(This data tends to understate the gun usage—amost two-thirds of murder-suicides
involved a gun.) Men used guns in preference to knives and women preferred knives
to guns. In domestic killings this preference is also seen (see Table 13).

Women accused of killing a spouse/partner mostly used a knife or gun (92.9 per
cent; thirteen out of fourteen cases). Women always used some sort of weapon. This
may suggest either that women choose their method to take account of the greater
strength of the intended victim, or that women's assaults by (say) fists are generally
not fatal. It may also reflect in some instances a greater determination on the part of
the woman to kill. This may of course indicate either premeditation, or an apparently
excessive use of force, which may make it difficult for the woman to rely on defences
such as provocation or self-defence (see Polk 1991, p. 18).

Women who killed their children used sharp instruments, fists/feet and drowning.
The largest single category here, however, was the miscellaneous group which
included smothering of new-born babies and over-medication.

Men accused of killing their spouse/partner in a domestic homicide most
commonly used a firearm (42.5 per cent; seventeen out of forty) or sharp instrument
(25 per cent; ten out of forty), but fists and feet ("bashing’ n=6) and strangulation
(n=5) were also used.
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Employment

As other studies have found, both victims and accused involved in homicide were largely
drawn from the lower socio-economic groups (see LRCV 1991a p. 18; Wallace 1986,
p. 38). For the cases where current employment status was known, 40.1 per cent of both
victims and accused were employed, and 37.2 per cent of accused and 17.7 per cent of
victims were unemployed. This is an extremely high rate of unemployment. In 1986,
4.8 per cent of the Victorian male population over fifteen years was unemployed. The
remainder (22.7 per cent of accused; 42.1per cent of victims) were not in the pad
workforce, being students, on pensions, home duties and so on (see Tables 14 and 15).

The higher unemployment rate for accused, compared with the high 'not in paid
employment’ for victims presumably partly reflects the proportion of women and
children being killed. Most victims and accused whose usual occupation was given
were in unskilled work or skilled trade/clerical work.

Much the same proportion of accused in the general homicide group and the
domestic homicide group were found to be specificaly unemployed (LRCV 19914,
Table 14). However more received pensions or benefits or were involved in '"domestic
duties, presumably in part reflecting the higher proportion of women charged with
domestic homicides.

In domestic homicides the percentage of unemployed among accused was around
seven times the national average (LRCV 1991b, p. 19). The percentage of people accused
of domestic homicide who were either unemployed or not in the paid workforce was more
than double (70 per cent compared with 29.7 per cent).

It could therefore be useful to examine the extent to which sex roles and domestic
stresses leading to physical violence might be exacerbated by greater daily proximity
of family members and/or tensions generated by financia difficulties of
unemployment. Economic pressure and social isolation may also limit options such as
leaving arelationship, and may restrict access to counselling services.

Fatal Arguments. Homicides Arising out of Non-Domestic Disputes

Around one-third of killingsin the LRCV study (1991a) occurred in the context of a non-
domestic argument.

Relationship with victim

Ninety-three men killed in the "argument’ context and almost al their victims were
also male (eighty-nine victims or 95.7 per cent male victims). Most of these male
victims were acquaintances or friends (43.8 per cent) or strangers (37.1 per cent) (see
Table 16).

Few women responded with fatal violence in the context of a non-domestic argument.
The five who did killed a male known to them in three instances, and a stranger in two
cases (one mae and one female). The author will discuss the male offenders only in the
following section.
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Methods

Where the relationship between the (male) accused and the victim was one of
acquaintance/friend, the homicide usualy involved either a firearm or a sharp
instrument (usually knife) (n = 14; 35 per cent each). Where the victim was a stranger,
the methods most commonly used were sharp instrument (n = 12; 35.3 per cent), fists
and feet ("bashing’ n = 11; 32.4 per cent) and firearm (n = 8; 23.5 per cent) (see Tables
18 and 19).

The overall numbers are small but the significance of bashing, or brawling, in
relation to stranger killings may raise questions about the intentionality of the killing
and about a possible correlation with alcohol consumption on both sides.

Alcohol

Alcohol was known to have been consumed within the previous twelve hours—by either
accused or victim or both—in at least two-thirds of cases where men were prosecuted for
killing in the course of a dispute (see Table17). This is considerably higher than in the
total homicide group, where 47.6 per cent of accused and 39.5 per cent of victims were
known to have been drinking (LRCV 1991a, Table 22).

Where the victim was an acquaintance/friend acohol was known to have been taken
by the accused during the last twelve hours in 65 per cent of cases. Where the victim was a
stranger the proportion was 67.6 per cent. Where the victim was an acquaintance, alcohol
consumption appears to have been most relevant for knife killings (twelve out of fourteen
cases). Where the victim was a stranger, acohol consumption appears relevant where a
weapon was used, but not as obvioudy so for bashings (see Tables18 and 19). The
significance of alcohol consumption and violence calls for further examination.

Location

It will be recalled that for the total group studied, just over half (52.4 per cent) of the
killings (47.4 per cent of killings by male accused) took place at the victim’s and/or
accused’s premises. Just under half of the killings by men of an acquaintance/friend in
the course of a non-domestic argument occurred in the accused or victim’'s premises
(n=17; 42.5 per cent). In fifteen out of these seventeen cases it was known that the
accused had been drinking. However, of the stranger-killings, only 5.9 per cent
occurred in such premises. 26.5 per cent (n=9) occurred in licensed premises and
29.4 per cent (n=10) in the street. In most of the cases where alcohol consumption
was known, the accused was known to have been drinking in the previous twelve
hours.

The patterns can be seen by looking at some of the scenarios as they actually
arose.

Case8:  The prosecution case was that an argument developed (in A’s loungeroom)

which resulted in V kicking A in the groin. Both men had been drinking. A
then retdiated by sabbing V. A adleged tha V  lunged
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on the knife with which A meant only to scare him. V was a karate expert so
there was also a question of self-defence.

Result: The judge directed the jury to find A not guilty of murder for want of
evidence of intent. A was acquitted.

Cae9: A bdieved V, afriend, was responsible for the theft of his money. A borrowed
a rifle and intended to take V on a short car ride during which he would
intimidate him with the gun. A’s brother accompanied them. When A held the
gun at V's head it went off, killing V. The two brothers initialy fabricated a
story but then inssted it was an accident.
Result: Convicted of mandaughter.

Case10: A and V were previoudy unknown to each other and had an argument in a
hotel about dogs. A invited V outside to settle it. V pulled a knife on A. A
disarmed him and stabbed V four times. Both were affected by liquor. V had a
number of prior convictionsinvolving violence.
Result: A was convicted of mandaughter.

Case11: V and his nephew were drinking in the town hotel. Nephew (N) allegedly made
aracist remark to A (an Aboriginal). A’s brother then hit N severa times. V and
N left the hotel but were followed by a group of Aboriginal people. A’s brother
attempted to hit N again, while A dlegedly landed one blow to V's head. V fdll
heavily to the ground and was fatally injured. Severa witnessesidentified A.

Result: A was acquitted.

The cases examined here seem to fall into two main groups:

» the killing of a friend, or at least someone known, at home, after a few
drinks, over atrivial disagreement, or in the context of the breakdown of a
friendship; and

 the killing of someone met for the first time, perhaps in a pub, the killing
occurring in the pub or out in the street after a challenge.

Under standing Homicide

Gender relations clearly provide the setting in which most homicides occur.
Prevention strategies must begin by taking account of the strikingly disproportionate
number of males prosecuted for homicide. They must take account of the ways in
which male offenders are seen to have behaved faced with domestic relations and with
confrontation with their peers. Masculinity and violence is as yet little researched.
Why men respond with fatal physical aggression in these contexts calls for urgent
examination.

Structura factors such as unemployment, poverty and inequality, which impose
severe stresses on people and ther relationships, may lead to violent behaviour and must
obvioudy be addressed. However, both men and women are subjected to these factors,
whilst it is primarily men who in fact commit homicide. Nonetheless, the high levels of
unemployment and generally low
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socioeconomic status of most accused and victims found in this study make it clear
that they must be included in any proposal for preventive strategies.

There are aspects of masculinity which contribute significantly to the problems of
violence by men. For example, the importance placed on the control and ownership of a
spouse or partner is clearly seen in many male spousa homicides (see Wallace 1986,
p. 98). The woman who decides the relationship is over or who is believed to have taken a
lover is a common victim in the homicide files. In Wallace's (1986) New South Wales
study amost haf of al spouse killings by men occurred when the woman was leaving or
had aready left. This does not appear at dl as a factor in killings by women. Wallace
(2986, p. 100) aso found around 12 per cent of spouse-killings (virtually aways with the
wife as victim) to have been motivated by sexua jealoudy—frequently without any
evidence of infiddity. Why this male possessiveness produces such letha violence must,
as Polk and Ranson (1991) argue, 'constitute a mgjor foca point for future research and
theory on theissue of homicide.

Then there isthe use of violence to solve conflict. Many studies have found this to be
a primarily masculine trait (see National Committee on Violence 1990). The resort to
violence in disputes, even over trivia matters, is clearly seen in the 'argument’ group of
cases discussed earlier. It is dso an element in the domestic killings by men faced with a
disputein the home.

Whilst women make up a very small proportion of offenders, there are clear
differences in the contexts in which they kill. Around one-third of their killings
involved a spouse or partner, and one-third their own child. In the killing of a spouse
or partner, thereislikely to be a background of violence by the victim—again calling,
in such cases, for further examination of this male violence. Where a child has been
killed, one issue may be social isolation and lack of family support, afactor which has
been identified in other studies. This underlines the importance of providing adequate
counselling and support services which are accessible and cater for both English and
non-English speaking women.

A dtarting point in an examination of gender relations should be the
understanding that personal life and collective socia arrangements are fundamentally
linked (discussed by Connell 1987, p. 17). The gender relations operating in the wider
society are functions of the gender relations in the family, which are in turn responses
to those socia structures. As the LRCV noted in its report, reducing violence in the
home is inextricably linked with reducing violence in society:

a violent society reflects the structure of relationships acted out in the hidden
world of many homes (LRCV 1991b, p. 21).

Any atempt to ded with violence, in the home and in the wider community, must
involve a chalenge to the present meaning of masculinity—its apparent reliance on
control and its connection with violence. Proposas have included education programs,
parent training and so on (see National Committee on Violence 1990). Thisis obvioudy a
long-term project and will involve changing role models of men and of women in the
family, in schools and so on. More
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fundamentally, it will require change to the actua status of men and women in society, and
achallengeto patriarchy.

More immediate strategies should probably be aimed at homicides where there
are predictors—warning signals—and at weapons. Strategies should also take into
account that women are most at risk of being killed by members of their own
househol d.

The LRCV made a number of recommendations for preventing or reducing the
number of domestic homicides.

m  The policeresponse: Men who kill their partner in a domestic context have, in
asgnificant number of cases, done so in what appears to be the culmination of a
history of violent assaults on her. Strategies aimed at identifying assault when it
first occurs, and stopping it, are therefore crucial. Theseinclude:

» developing poalice protocols which ensure police attendance, and that police
treat assaults in the home as serious crime. North American studies such as
that of Sherman and Berk (1984) suggested that early and decisive police
intervention reduced the risk of further assaults and prevented the escaation
of violence. More recent replication studies have revealed more complex
scenarios, and their findings must be carefully examined.

e training police in the patterns of domestic violence and its connection
with homicide.

m  Theweapon: Firearms were used in around 40 per cent of domestic killings
by men, and around 38 per cent of all homicides by men. Similar patterns
have been found in other studies of homicide. The LRCV found an initial
reluctance on the part of police to confiscate weapons found in relation to
domestic assaults. This is despite the fact that police have the power to seize
any weapon used in the commission of an offence. Since 1988 police have
had specific power to seize any firearm found once an intervention order has
been granted. The LRCV recommended in its Report that removal of any gun
found should be mandatory.

Other recommendations dealt with follow-up by police of domestic assault incidents,
clarification of police powers of entry, development of police information systems,
sarvices for victims and for offenders, and availability of persona alarm systems for
women at risk of continuing domestic violence.

It is clear that, where a gun is used by an assailant, it is considerably more likely
to kill than other weapons (LRCV 1991b, p. 16). The gun’s capacity to cause serious
injury is greater, it has a greater range than, for instance, a knife or fist, it requires
little physical strength, is less easily warded off, and can be used at a distance. The
circumstances of a number of killings occurring in the course of an argument, and
some domestic killings, suggest assaults which went further than intended—that death
itself was not necessarily in contemplation. Where a gun is the weapon at hand, desth
isso
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much more likely to result from an angry, thoughtless reaction. Any moves to the
greater control of guns must be a step towards reduction in the homicide rate. The
motivation behind the trigger finger must nonetheless continue to be a primary target
for research.
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Appendix A
Table 1
Gender of Victim and Accused
(see LRCV Table6)

Accused
Victim Made Female Total
Mae 196 32 228

(86.0) (14.0)
(72.3) (71.1) (72.2)
Female 75 13 88
(85.2) (14.8) (27.8)

(27.7) (28.9)
Total 271 45 316
(85.8) (14.2) (100.0)

Note: Gender of victimsin three victim-offender pairs was not known.

Table 2

Age of Male Accused by Age of Victim
(see LRCV Table 3)

Age of Accused
16 and

Ageof Victim under 17-25 26-39 40-60 Over 60 Total
Infant 0-1 — 3 1 — — 4 (15)
Child 2-9 — 2 — — — 2 (0.7)
10to 16 6 8 2 3 — 19 (7.0
17to 25 4 39 17 2 — 62 (22.8)
2610 39 — 35 46 9 1 91 (33.5)
400 60 3 22 17 18 2 62 (22.8)
Over 60 2 13 8 7 2 32 (11.8)
Total 15 122 91 39 5 272

(2.2 (44.9 (33.5) (14.3) (1.8) (100.0)
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Table3

Age of Female Accused by Age of Victim
(see LRCV Table4)

Age of Accused
Ageof Victim 17-25 26-39 40-60 Over 60 Total
Infant 01 4 3 1 1 9 (19.1)
Child 2-9 — 10 — — 10 (21.3)
17t0 25 2 3 — — 5 (10.6)
26t0 39 4 5 2 — 11 (234)
40to 60 2 5 3 — 10 (21.3)
Over 60 1 — 1 — 2 (43
Tota 13 26 7 1 47
(27.7) (55.3) (14.9) (2.1 (100.0)
Table4
Relationship of Victim to Accused, by Accused’s Gender
(see LRCV Table 8)
Accused

Relationship of
Victim to Accused Male Female Tota
Spouse (inc. former spouse) 34 (12.5) 11 (23.4) 45 (14.)
Parent 7 (2.6 2 (43) 9 (28)
Child 7 (26) 17 (36.2) 24  (7.5)
Other family 9 (33 2 (43) 11  (35)
Sexual partner (inc.
former sexual partner) 9 (33 5 (10.7) 14 (4.9
Sexual rival 5 (198 0 5 (1.6
Work 6 (22 U 6 (1.9
Residential 18 (6.6) 1 (21 19 (6.0
Criminal associates 4 (1.5 U 4 (13
Police officer while

arresting accused 1 (049 U 1 (03
Acquaintance/Friend 76 (27.9 2 (43 78 (24.5)
Stranger 87 (32.0) 6 (12.8) 93 (29.2
Other/Not known 9 (33 1 (21 10 (31
Total 272 (85.5) 47 (14.5) 319 (100.0)
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Table5

Relationship of Victim to Accused, by Victim’s Gender
(see LRCV Table9)

Victim

Relationship of
Victim to Accused Male Female Tota
Spouse/Former spouse-separated

(inc. de-facto) 13 (5.7 32 (36.3) 45 (14.3)
Parent 8 (35 1 (@11 9 (29
Child 8 (35 14 (15.9) 22 (7.0
Other family 8 (35 2 (23 10 (3.2
Sexual partner/Former sexual partner 7 (31 7 (8.0) 14 (4.5)
Sexudl rival 5 (22 — 5 (1.6
Work relationships 5 (22 1 (@11 6 (19
Residential 17 (7.5 2 (23 19 (6.0
Criminal associates 4 (18 — 4 (13)
Police officer while arresting accused 1 (04 — 1 (03
Acquaintance/Friend 64 (28.2) 14 (15.9) 78 (24.8)
Stranger 81 (35.7) 12 (13.6) 93 (29.5)
Other/Not known 7 (27 3 (39 10 (2.9
Total 228 (72.1) 88 (27.9) 316 (100.0)

Number of missing observations = 3.
Note: The gender of the victim was not known in two cases involving children and in one 'other
family’ case.

Table 6

Primary Offence Context
(seeLRCV Table 34)

Context No. %
Domestic 100 313
Sex-rivalry 7 2.2
Argument 98 30.7
Drug related 4 13
Robbery 36 11.3
Sexual assault 4 1.3
Other violent crime 5 16
Contract killing 5 16
Police in course of duty 1 0.3
Other 59 185
Tota 319 100.0
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Table7

Primary Context of Offence by Gender of Accused
(seeLRCV Table 36)

Context Male Femae Total

Domestic 67 (24.6) 33 (70.2) 100 (31.3)
Sex rivary 7 (26 — 7 (22
Argument 93 (34.2) 5 (10.6) 98 (30.7)
Drug related 4 (15 — 4 (13)
Robbery 33 (121) 3 (64 36 (11.3)
Sexual assault 3 (13 1 (21 4 (13
Other violent crime 4 (15 1 (21 5 (1)
Contract killing 3 (1LY 2 (43 5 (16
Police in course of duty 1 (04 — 1 (03
Other 57 (21.0) 2 (43 59 (18.5)
Total 272 (85.3) 47 (14.7) 319 (100.0)

Note: Use of datafrom victim-offender pairs may affect small cells, for example the four drug
‘pairs represent three separate cases. Two cases involved one accused and one victim each, while
the third involved two accused and one victim.

Table 8

Primary Context of Offence by Gender of Victim
(see LRCV Table 37)

Context Male Female Total

Domestic 40 (17.5) 57 (64.8) 97 (30.7)
Sex rivary 5 (22 2 (23 7 (22
Argument 93 (40.8) 5 (6.7 98 (31.0)
Drug related 4 (1.8 U 4 (13
Robbery 30 (13.2) 6 (6.8 36 (11.4)
Sexual assault 1 (04) 3 (34 4 (13
Other violent crime 5 (22 U 5 (1.6
Contract killing 4 (18 1 (1) 5 (16)
Police in course of duty 1 (049 U 1 (03
Other 45 (19.7) 14 (15.9) 59 (18.7)
Total 228 (72.2) 88 (27.8) 316 (100.0)
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Table9

L ocation of Offence by Gender of Accused
(see LRCV Table 27)

Location Mae Female Total

Victim's and/or Accused’s Premises

Bedroom 34 (12.5) 19 (40.4) 53 (16.6)
Lounge 27 (9.9 4 (85 31 (9.7
Kitchen 12 (4.9 4 (85 16 (5.0
Bathroom 7 (26) 2 (43 9 (28
Hallway 6 (22 U 6 (19
Verandah 1 (04 0 1 (0.3
Garden/grounds 14 (5.2) 1 (21 15 (4.7
Garage 5 (1.8 0 5 (1.6)
Street 2 (0.7 2 (43 4 (13
Other premises (unspecified) 10 (3.7) 6 (12.8) 16 (5.0
Tent/hut/shed 4 (0.7 U 4 (13
Door/window 7 (26) U 7 (22
Sub-Total 129 (47.4) 38 (80.9) 167 (52.4)
Other

Home of other 7 (26) 2 (43 9 (28
Place of work of victim and/or accused 13 (4.8 1 (21 14 (4.9
Licensed premises 17 (6.3) 2 43 19 (6.0
Unlicensed premises 1 (049 U 1 (03
Prison/police cell 2 (0.7 U 2 (0.6)
Psych. inst/other hospital 1 (049 U 1 (03
Premises robbed 2 (0.7 0 2 (0.6)
Street 39 (14.3) U 39 (12.2)
Car/truck 2 (0.7 U 2 (0.6)
Other public open space 37 (13.6) 2 (43 39 (12.2)
Public toilets 7 (26) U 7 (22
Other building 4 (1.5 U 4 (13
Other 11 (41) 2 (43 13 (4.2)
Sub-Total 143 (37.9) 9 (19.3) 152 (47.6)
Total 272 (85.3) 47 (100.0) 319 (100.0)
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Table 10

Relationship of Victim to Accused in Domestic Killings
by Gender of Accused
(see LRCV Table 35)

Accused
Victim Male Female Total
Spouse/former spouse/spouse-separated 34 11 45
(75.6) (24.9)
(50.7) (33.3) (45.0)
Sexual partner/former sexua partner 6 3 9
(66.7) (33.3)
(9.0) (9.1) (9.0)
Parent 6 U 6
(100.0)
(9.0 (6.0)
Child 7 17 24
(29.2) (70.8)
(10.4) (51.5) (24.0)
Other family 7 2 9
(77.8) (22.2)
(10.4) (6.1) (9.0
Residential 6 U 6
(100.0)
(9.0) (6.0)
Acguaintance/friend 1 0 1
(100.0)
(1.5) (1.0
Total 67 33 100
(67.0) (33.0) (100.0)
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Table 11

History of Domestic Violence by Gender of Accused
(seeLRCV Table 38)

Male Female
History Accused Accused Tota
Previous domestic violence 26 6 32
or threats by accused (81L.3) (18.7)
against victim (38.8) (18.2) (32.0)
Previous domestic violence 7 4 11
or threats by victim (63.6) (36.4)
against accused (10.9) (12.1) (11.0
Both parties previously 8 4 12
involved in domestic (66.7) (33.3)
violence exchanges (11.9 (12.1) (12.0)
Accused violent towards others 2 0 2
(100.0)
(3.0 (2.0
No known history of violence 24 19 43
(55.8) (44.2)
(35.8) (57.6) (43.0)
Total 67 33 100
(67.0) (33.0) (100.0)
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Table 12

History of Violencein Domestic Killings by Gender of Victim
(seeLRCV Table4l)

Male Femae
History victim victim Tota
Previous domestic violence 5 27 32
by accused against victim (12.5) (47.4) (33.0)
Previous domestic violence 9 1 10
by victim against accused (22.5) (2.0 (10.3)
Both parties previously violent 8 4 12
(20.0) (7.0 (12.49)
Accused violent towards others 1 1 2
(2.5) (1.8) (2.1
No known history of violence 17 24 41
(42.5) (42.1) (42.3)
Total 40 57 97
(41.2) (58.8) (100.0)

Note: In three cases, the sex of the victim was not known.
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Table 13

Method of Killing in Domestic Cases by Gender of Accused
(seeLRCV Table 33)

Method Male Femae Total

Firearm 26 6 32
(81.3) (18.8)

(38.8) (18.2) (32.0)

Sharp instrument 21 11 32
(65.6) (34.9)

(31L.3) (33.3) (32.0)

Blunt instrument 5 1 6
(83.3) (16.7)

(7.5) (3.0) (6.0)

Fist/feet 9 1 10
(90.0) (10.0)

(13.9) (3.0 (10.0)

Strangulation 5 0 5

(100.0)

(7.5) (5.0)

Drowning U 3 3
(100.0)

(9.2 (3.0

Other 1 11 12
(8.3) (91.7)

(1.5) (33.3) (12.0)

Tota 67 33 100

(67.0) (33.0) (100.0)
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Table 14

Current Employment Status of Victims

(see LRCV Table 10)

Status No. %
Employed 97 40.1
Unemployed 43 17.7
Not in paid workforce
(pensioner, retired, student, etc) 102 42.1
Not known 77 O
Total 319 100.0
Note: the 'not known’ cases have not been included in the
calculation of percentages.
Table 15
Current Employment Status of Accused
(see LRCV Table 12)
Status No. %
Employed 108 40.1
Unemployed 100 37.2
Not in paid workforce
(pensioner, retired, student, etc) 61 22.7
Not known 50 0
Tota 319 100.0

Note: the 'not known’ cases have not been included in the

calculation

of percentages.
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Table 16

Context of Homicide: Arguments
Male Accused: Relationship to Victim

Victim Sex
Relationship Male Femae Total
Acquaintance/Friend 39 1 40
(43.8%) (0.25%) (43%)
Stranger 33 1 34
(37.1%) (0.25%) (36.6%)
Residential 9 1 10
(10.1%) (0.25%) (10.8%)
Non-immediate family 2 U 2
(2.3%) (2.2%)
Criminal associate 3 U 3
(3.4%) (3.2%)
Other 1 1 2
(1.1%) (0.25%) (2.2%)
Not known 2 0 2
(2.3%) (2.2%)
Total 89 4 93
(95.7%) (4.3%) (100%)
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Table 17

Context: Argument
Male Accused
Use of Alcohol in Last Twelve Hours by Victim and Accused

Victim
Accused Yes No Not known Tota
Yes 47 8 8 63
(74.6) a2.7) 12.7) (67.7)
No 9 2 2 13
(69.2) (15.9) (15.4) (14.0)
Not known 4 4 9 17
(23.5) (23.5) (52.9) (18.3)
Total 60 14 19 93
(64.5) (15.1) (47.9) (100.0)

Table 18

Context: Argument
Male Accused
Victim Relationship: Acquaintance/Friend
Alcohol Usein Last Twelve Hours

Method of Killing Yes No Not known Total
Firearm 5 3 6 14
(35%)

Sharp instruments 12 0 2 14
(35%)

Blunt instrument 3 U 0 3
(7.5%)

Fists/Feet 4 U 0 4
(10%)

Other 2 2 1 5
(12.5%)

Total 26 5 9 40

(65%) (12.5%) (22.5%)
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Context: Argument

Victim Relationship: Stranger
Alcohol Usein Last Twelve Hours

Table 19

Male Accused

Method of Killing Yes No Not known Total
Firearm 7 1 H 8
(23.5%)

Sharp instruments 8 1 3 12
(35.3%)

Blunt instrument 2 0 H 2
(5.9%)

Fists/Feet 6 3 2 11
(32.4%)

Burning U U 1 1
(2.9%)

Total 23 5 6 34

(67.6%) (14.7%) (17.6%)
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KILLED BY A STRANGER IN
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Dr Andros K apardis'
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DURING THE LAST FEW YEARS VIOLENCE IN AUSTRALIAN SOCIETY HAS BECOME a
socia issue of greast concern. Homicide, however, is the least frequent violent
offence and accounts for only a small percentage (0.2 per cent) of deaths in any
year (Law Reform Commission of Victoria 1991b, p. 3). Seven times more people
commit suicide and nine times more die in traffic accidents (Mukherjee & Dagger
1990). With the exception of the Northern Territory, the homicide rate for the rest
of Austrdiaisreatively low compared to the USA, for example.

Of course, while homicide statistics tell us many things about the state of our
society, they leave out the human suffering of those directly affected by the death of a
loved one and statistics cannot convey the shock and despair of many a citizen at the
high level of serious violence in our society. Irrespective of whether we are concerned
with ‘domestic' or 'stranger' homicide, the statistics do not paint the picture of brutal
callousness within our community.

Whilst little systematic change in homicide rates is noticeable in most Australian
jurisdictions during the period 1973-1989 (M ukherjee & Dagger

! Theauthor is grateful to the Victoria Police Homicide Squad for their cooperation in this study.
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1990, p. 8), the rate per 100,000 of the population for the following crimes during the
same period has increased as follows: burglary (244 per cent); robbery (221 per cent);
serious assault (481 per cent) and drugs (389 per cent). It is well-established in
criminological research that the offender is a stranger to the victim in the majority of
burglaries, robberies and serious assaults.

It was not until the late-1970s that researchers in Australia (for example,
Burgoyne 1979) began to look closely at homicide. Since then there has been a
proliferation of homicide studies and reports (see South Australia, Office of Crime
Statistics 1981; Wallace 1986; Bonney 1987; Law Reform Commission of Victoria
1985, 1988, 1991; Kapardis & Cole 1988; Kapardis 1990; National Committee on
Violence 1990; Strang 1991). While such studies provide a useful window into the
socia relations of violence, they have focused almost exclusively on ‘domestic'
homicide. One of the generally accepted findings of the homicide literature is that men
figure disproportionately both as offenders and victims overall, with masculine
'proprietary’ a central theme (see Daly & Wilson 1988; Polk & Ranson 1991). It is
worth aso noting, however, from the available evidence (for example, Wallace 1986;
Law Reform Commission of Victoria 1991) that the risk of homicide varies across
subgroups of the population.

A small number of serial killings receiving national publicity in Australia in recent
years have been instrumental in generating interest into stranger homicide. Homicides
in general, and stranger killings in particular, in our community are, fortunately, rather
rare. Nevertheless, 'stranger violence represents one of the most frightening forms of
crime victimisation' (Riedel 1987, p. 227). Furthermore:

stranger violence is a problem which, relative to the numbers involved, is
disproportionate in its effect . . . stranger crime generates fear through its violent
and unpredictable attacks. The fear also has the more generalised effect of
degrading the quality of urban life (Riedel 1987, p. 257).

As the Australian crime figures cited above show, there seems some justification
for the fear of violent victimisation by strangers. Despite the extent and seriousness of
stranger violence, this type of violence has been neglected by Australian criminologists.

Stranger Killings: Incidence

Stranger killings need to be viewed in the context of stranger violence in general.
According to the Victoria Police Satistical Review of Crime, in 1989-90, 813
robberies with a weapon, 3,920 serious assaults and 50,385 residential burglaries were
reported to them. While it is armed robberies of financia institutions that attract media
attention, it should not be forgotten that—according to Victoria Police figures for
1989-90—one-third of robberies are not against commercial or financial institutions.
Furthermore, it is in such robberies that victims are more likely to sustain injuries (see
Kapardis 1989b). Smilarly, the majority of serious assaults involve strangers (Ministry
of Police and Emergency Services, Victoria Police 1989; Robb 1988).
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As far as homicide is concerned, estimates of the incidence of offenders who are
strangers to their victims have ranged from 22 per cent among convicted killers in
Victoria (Burgoyne 1979), 18 per cent in urban but 11 per cent in rura homicides in
New South Wales (Wallace 1986), 21 per cent among homicide incidents reported to
the Victoria Police Homicide Squad (Kapardis & Cole 1988), 32 per cent of male
killings (excluding culpable driving) prosecuted in Victoria (Law Reform Commission
of Victoria 1991a) and 30 per cent utilising nationa homicide data (Strang 1991).
However, none of the studies mentioned have defined the term 'stranger'.

In estimating the incidence of stranger homicide in our society we need to remember
that studiesin the USA strongly suggest that estimates based on official data under-estimate
the volume of such killings for the following reasons.

B |t can be assumed that homicides do take place every year which are not listed by
the police as homicides. For example, incidents in which the circumstances and
cause of death (such as a drug overdose) are not apparent to those making the
decision asto classfication of the desth.

B A number of skeletons are found every year that cannot be identified.

B A number of persons who go missing are not reported to the police and their
bodies are never found (see Swanton & Wilson 1989). Y oung persons who are
killed but have not been reported as missng may well include throwaway children
and children abducted after they ran away from home. Hotaling and Fingelhor
(1990) suggest that the prime target of stranger abduction murders in the USA
are teenagers, especialy those aged between fourteen and seventeen.

B A proportion of persons reported to the police as missing are never found. On
the basis of statistical information provided to the author by the Victoria
Police Missing Persons Bureau, in 1988-89 215 cases (3 per cent) of the
6,150 reported to them are outstanding; for 1989-90 thirty-four cases
representing 4.8 per cent are aso outstanding and for 1990-91 the
corresponding figure is 463 persons (6.3 per cent). Information supplied by
the Bureau aso indicates that during the period 1980-June 1989, a total of
146 missing persons (an average of about fifteen a year) disappeared under
suspicious circumstances, have not been seen or heard of since and are
presumed dead. The number of such persons who fal victim to stranger
killers is impossible to know. It should be noted in this context that in 1990-
91 in Victoria there was a 10 per cent increase on the previous year in the
number of persons reported as missing.

Research Into Stranger Killings

Regarding the context in which stranger killings take place, it is interesting to note that the
main concern internaiondly has been with serid killings (see Holmes & Du Berger 1988;
Masters 1986; Gee 1988; Fowler 1990; Jenkins 1989;
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Wilson & Seamann 1990), with law enforcement personnel as victims of homicide (see
Swanton 1985; Young 1990; Moorman et a 1990; Mgjor 1991) or with mono-episodic
mass murderers (see Levin & Fox 1985; Harnschmacher 1988; Kapardis 1989a). Available
Augtrdian research shows, for example, that a number of child victims of homicide are
killed by a strange—nine out of twenty-five in the Law Reform Commisson of Victoria
(1991) study—and about one in saven or eight stranger killings is committed in the context
of another crime (Law Reform Commission of Victoria 1991; Strang 1991). Research aso
shows that assault is the most common cause of death in stranger killings irrespective of
whether victims meet their death at home or in a public place.

Kapardis (1990) examined ninety stranger homicides reported to the Victoria
Police Homicide Squad during the period 1984-89. It was found that:

stranger killings include a significant proportion (21 per cent) that remain
undetected;

aggregate homicide data are misleading with reference to patterns of stranger
killings,

assault is the most common cause of death;
stranger killings are, in the main, one-victim-only cases;

stranger killings usualy occur in the street, at work, on or close to licensed
premises or in association with other crime such as robbery;

stranger killings are significantly less likely to involve a prior dispute between
the suspect and the victim;

suspects are predominantly young men with criminal records; while
asignificant number of their victims are 45-years-old or more.

The study showed that stranger killings are heterogeneous and can be
differentiated by such variables as the sex and age of the suspect and the victim, the
location and method of the crime and, also, the number of assailants. On the basis of the
findings obtained, ten categories of dranger homicide were identified, including
battery/mandaughter in a public place, predatory/opportunist, fleeting chance encounters
in public places, cases when the predator becomes the victim, contract killings and
multiple murder cases. To the list can be added police shootings and police members as
victims of stranger homicide. In addition to identifying categories of stranger homicide,
Kapardis (1990) proposed a positive definition of 'stranger' incorporating the
heterogeneity of such killings. Earlier studies of homicide and victimisation surveys
have defined a 'stranger’ relationship residually, that is as one in which there was no
prior relationship between the offender/suspect and the victim.
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Per spectives on Stranger Killings: Identifying Those at Risk

American and Canadian researchers have made use of the concept of 'relational
distance' (Silvermann & Kennedy 1987) and 'daily routine activities (Cohen & Felson
1979) in defining the homicide situation (for a discussion of these two concepts see
Kapardis 1990). Cohen and Felson, for example, have emphasised the importance of
the convergence in time and space of offenders and victims as a mgjor determinant of
crime rates. Both the 'relational distance' and the 'daily routine activities approach have
shown that aggregate homicide data can be misleading with regard to patterns.

To illugtrate, using aggregate homicide data it is found that persons aged forty-five or
older in Victoria comprise 10 per cent of victims. However, using stranger homicide data
yields a figure of 40 per cent for the same age-group (see Kapardis 1990, p. 249). It has
been a doctrine in criminology that the elderly experience low rates of victimisation and
high levels of fear of violent crime (Solicitor Generd of Canada 1985; Nationd Committee
on Violence 1990, p. 35). The explanation offered for the gpparently low victimisation rate
of the elderly isin terms of their lifestyles and self-protective tendencies (Felson & Cohen
1980). However, findings reported by Canadian (Slvermann & Kennedy 1987; Kennedy &
Silvermann 1990) and American (Copeland 1986; Maxfield 1989) researchers contradict
the predicted elderly victimisation pattern, reporting that the elderly are victims of felony-
motivated homicide greater than expected on the basis of their representation in the genera
population. Kennedy and Silvermann (1990) examined al homicides (n=9, 642)
committed in Canada between 1961 and 1983. Consdering only one offender and one
victim from each incident, they found that 44.7 per cent of the victims aged sixty-five or
older werekilled by a stranger.

The elderly are victims of homicide most often as a result of blunt force in their
own homes. Although the location is as expected, beating rather than shooting or
stabbing is the most prevalent means of homicide commission against the elderly.
Further, they are victims of theft-based murder more often than anticipated.
Proportionately, they suffer this kind of homicide far more than any age group at
the hands of ayounger stranger (Kennedy & Silverman 1990, pp. 313-16).

Kennedy and Silverman concluded that the home is as dangerous as a public place
with regard to theft-based homicide by strangers. Kennedy and Silverman explain their
findings by pointing out that the elderly person is not the target of the crime but the
dwelling and its contents. The authors explanation of elderly homicide fits a modified
version of the 'routine activities theory. Drawing on overseas research and Kapardis
(1990), the main aim of the study reported in this paper has been to test the hypothesis
that the elderly are victimised more than expected in their own homes by much
younger offenders in the context of another crime and are killed as a result of being
assaulted.
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Homicide by L ocation and Victims Age

The data for the present study are derived exclusively from Victoria Police Homicide
Squad records for the period January 1990 to April 1992, supplemented as necessary
by information provided by detectives involved in individual homicide investigations.
One limitation of such data (see also Strang 1991) is the inevitable subjectivity in such
information. Another limitation is the relatively small number of cases. The anaysis
draws on fifty-six stranger homicides (excluding police shootings and death due to
culpable driving) representing 38 per cent of atotal of 149 homicides during the period
concerned. At the time of writing (beginning of May 1992), 43 per cent of the stranger
homicides remain unsolved. The fifty-six incidents involved sixty-three victims and
fifty-seven suspects.

Incident Characteristics

Twenty-one per cent of the cases involved more than one suspect but only seven
(11 per cent) involved more than one victim. Seventy-one per cent took place at night
(no information on time of incident was available in 20 per cent of the cases); almost
half (47 per cent) of the incidents took place during Monday to Thursday. As far as
location is concerned, over half (55 per cent) took place in the victim's dwelling and
25 per cent on or in the vicinity of licensed premises. Assault was the cause of death in
half of the incidents, stabbing in 29 per cent and firearmsin 17 per cent (information on
cause of death was available on 93 per cent of the cases). The homicide was committed
in the context of another crime, especialy burglary, in 46 per cent of the cases. Such
homicides tended to be drug-related.

Victim and Suspect Characteristics

Sixty-five per cent of the victims were males, 41 per cent were aged thirty or less, and
25 per cent were aged sixty or older. Representation of the elderly was higher than
would have been expected. According to the Australian Bureau of Statistics (1991),
15.6 per cent of Victoria's population is aged 60 or older. Fourteen per cent of the
victims had been reported as 'missing persons. In support of overseas trends, victims
aged 60 or more comprised more than half (55 per cent) of those killed in their home.
Of the sixteen elderly, fifteen were killed in the context of another crime, fourteen were
killed a home and eleven in the evening.

As expected, 88 per cent of the suspects were males, 61 per cent had a criminal
record, 75 per cent were aged thirty or younger and, finally, more than one suspect
wereinvolved in 21 per cent of the homicide events.

Discussion

The findings reported supplement those reported by Kapardis (1990) and suggest that
more stranger killings remain undetected than was the case in the past and, aso, that
such killings could well be increasing in Victoria. It must not be forgotten that a
number of the 43 per cent of those cases that
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remain unsolved may have been perpetrated by a stranger. Drawing on Kapardis
(1990) and the present study, it can be stated that stranger homicides take place in five
broad contexts:

gangland killings;
arising out of altercations on or close to licensed premises,

in the context of another crime at the victim's place of residence or in a public
location;

single victim sexual/thrill/abduction killings; and

seria/mass murder.

The present study provides a disturbing picture of the interaction between alcohol,
violence and masculinity in killings arising out of atercations on or in the vicinity of licensed
premises. In such cases, maes—often at the edge of society, aggressively masculine and
incessantly fearful of 'put downs—tragically try to maintain their machismo in what Savitz,
Kumar & Zahn (1991) has termed 'contests of character’. The issue of proving one's
masculinity through conflict and violence needs to be addressed more meaningfully and
effectively in schools, in families and in the media To acknowledge that Audtrdians have a
corrosive pro-violence trait—amalignant cancer that eats away at our basic right to live our
lives in safety a home and in public—is an important step towards halting our obsession
with violence in our society.

There is no doubt that drug-addiction is amajor contributory factor in the burglary
rate, in gangland killings and those committed in the context of another crime. It is
high time Australians bit the bullet and adopted policies that will tackle the ‘drug
problem' effectively (for example, decriminalising illicit drug-abuse under strict legal
controls combined with comprehensive treatment programs)—|aw-enforcement is not
the answer in the long run. Meanwhile, as this country's crimina justice system
continues to be a failure, as the incidence of illegal drug-use, serious assaults and
burglaries continues to increase and, finaly, as the proportion of elderly in our society
also continues to increase (see Department of Immigration and Ethnic Affairs 1985), it
is to be expected that fatal attacks against elderly people in their own homes by young
offenders with criminal records will also increase as they have done in the USA (see
Cheatwood & Block 1990), in Denmark (see Gottlieb & Gorm 1988) and in Sweden
(see Lindquist 1991), for example.

On the basis of the 'daily routine activities theory we can say that an elderly person
living at home by themsalves or with their spouse, is not detected by the burglar trespassing
in their dwelling a night. In a confrontation, the elderly may or may not resst but are
besten. While a younger person might recover, the vulnerable ederly victim dies (see
Grabosky 1989, pp. 18-19). In other words, the safety of the home is offset by the
vulnerability to attack during a crime and the difficulty in recovery from a physicad and
psychologica assault. In his discussion of rape and burglary, Warr (1988) suggests that one
type of rape resultsfrom a
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chance encounter between a burglar and the victim in the victim's home. This scenario is
very smilar to that suggested for elderly victims of stranger homicide. Fortunately, the
incidence of such tragic encounters (Sixteen in twenty-eight months) is very small indeed
and should not be used by the media to fan old people's fear of violent victimisation.
However, there is a need for a systematic campaign to help elderly people address their
safety fears and develop dtrategies that would enhance their persona safety. Community
seminar programs for this purpose are aready in existence in parts of Mebourne (see
'Working to Help Aged Fed Safe, Northcote Leader, 6 May 1992, p. 4).

There are many overlapping and competing theoretica explanations for elder
mistreatment in domestic violence (for example, Stuationa, socid exchange theory,
symbolic interactionism, socid learning theory, psychology of the abuser and privacy of the
family (see Tomita 1990).

Applying the routine activities approach in an attempt to model the distribution of
homicide rates and to place the incidence of elderly victimisation identified in the
present study, it would be useful to incorporate three exogenous constructs—'social
disintegration’, 'resource deprivation' and 'violent cultural orientation' (see Williams &
Flewelling 1988). In doing so, however, one needs to note that 'social conditions
assumed to shape the control of homicide vary in their effects by type of homicide
(Gartner 1990). Without precluding a genera model of stranger homicide
victimisation, specia attention needs to be paid to the heterogeneity of acts comprising
the total homicide rate in genera and stranger homicide in particular (see Fida & La
Free 1988).

The fact that assault is the most common cause of death in the stranger killings
points to the need to rethink our concept of a ‘weapon’. Two young, fit males can
easly kill an elderly person who disturbs them as they are ransacking his/her
dwelling—even one such offender requires no weapon to inflict fatal injuries because
his kicks and punches are as effective.

Finaly, the rather high percentage of stranger killings that remains unsolved
should be a cause for concern and every effort should be made to reduce it. According
to McDowell (1978, p. 110), the ancient Athenians believed that ‘'miasma—a kind of
moral pollution, a supernatural infection—would afflict a community in which a killer
was not brought to justice. That ancient belief is reflected, for example, in Sophocles
tragedy Oedipus Tyrannos, at the beginning of which a plague afflicts the citizens
because a killer is living among them unpunished. Our contemporary Australian
society—also evidencing signs of 'miasma’ while figuring out what to do about serious
violence—isin dire need of ‘purification’ by apprehending and punishing those who kill.
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THE CHANGING FACE OF HOMICIDE

Peter Halloran
Chief I nspector
Homicide Squad
Victoria Police

TO EXAMINE CHANGING PATTERNS OF HOMICIDE, STATISTICAL DATA WHICH IS
gathered by the investigators or through the judicia process is generdly relied
upon. Available statistics indicate little change in the number of reported homicides
in Victoria in recent years. Likewise, it is generaly recognised that ‘domestic'
murders account for a significant percentage of the annual homicide figures. No
doubt these factors would be a consideration when analysing prevention and
control measures.

But how accurate are these figures? Do they reflect the true situation? There are a
number of ways in which distortions may occur.

B Annud figures more accurately record the number of bodies recovered in the
twelve-month period where it has been determined that death resulted from a
homicidd act. The solution rate refers to the number of homicides which are
solved in each twelve-month period. A murder reported during this period and
solved one day outside the relevant period is not included in the annua dtatistics,
while a murder committed in 1988 and not discovered until 1992, is recorded in
the 1992 datigtics. Thus adistortion may occur in the overal figures.

B A murder is generally determined by the discovery of a body and the medical
decision on the cause of death. Sometimes it is not scientifically possible to
determine the cause of death although it is strongly suspected that murder has
been committed. Likewise, there are a number of persons reported missing
each year where the disappearance and the circumstances indicate murder, but
this will not be reflected in the figures. There are a number of known
occurrences where criminals have been murdered and the identity of the
offender is known but the body cannot be located. Again these cases cannot
be included in the Statistics.
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B |t is very common to hear of the so called 'hot shot' which is the injection of
adulterated heroin or an over-strength dose which is substituted into the victim's
routine supply or forcibly administered. Again these desths cannot be included in
the statistics.

In total, the number of unidentified murders could be as much as 30 per cent
above the official annual figure. Generally this type of murder would be restricted to
the criminal elements within our society and would include very few, if any, domestic
murders. If thisis the case, the proportion of the total number of incidents represented
by domestic murders committed each year would be substantially reduced.

Unreported incidents have been referred to as a preface to introducing the
practical view of the changing pattern of homicide.

In Victoria and in some other states the following trends have emerged over the
last two years:

an increase in incidents involving multiple victims and/or multiple offenders;
an increase in murders occurring in rural areas;

an increase in random fatal attacks on the elderly;

an increase in brutal murders by the young;

fewer 'standard’ domestic murders. a tendency for third parties to be
employed to carry them out;

an increase in the proportion of stabbings;
more protracted investigations; and

less public response.

While dl trends may not be readily identifiable in the available Satistical data, they are
obvious to the investigator. No doubt community standards, self-discipline and the risk of
detection have some bearing on the trends, but the reasons are many and varied. For
example, gun control may be a Sgnificant factor in the reduction in the number of desths by
shooting and the increase in the number of stabbings, though this may only be a temporary
phenomenon.

However, one of the aspects of greatest concern is public apathy. In the past
murder was regarded as the ultimate crime and sent shock waves through all sections
of the community, including much of the criminal element. When a murder was
reported people wanted to assist, but now there is a reluctance to get involved. This
may be due to concern for individua safety or aternatively a lack of faith in ‘the
system'.

In the past, very few murders occurred where the identity of the offender was
unknown, even if there was insufficient evidence to launch a prosecution. This is not
necessarily the case in 1992. Recently, two particularly nasty murders were the subject
of appeds through the media for assistance from the public—not one response was
received, athough it has
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since been established that a number of people had information but did not want to
become involved.

The trends which have been mentioned, together with legidative and procedural
changes, have placed greater demands on the homicide investigator. Investigations are
protracted and generally more difficult. Greater reliance is placed on scientific evidence
rather than admissions. Criminal profiling and advanced scientific techniques will be of
assistance to the investigator in the future, but it is essentia that the confidence and the
cooperation of the public be regained if police are to properly respond to the changing
face of homicide.

SPECIAL | SSUESIN SERIAL MURDER

Mike Hagan APM
Detective Superintendent
North Region

New South Wales Police

THE INVESTIGATION OF HOMICIDE ISTHE MOST CHALLENGING AND EXACTING of all
criminal investigation procedures. Homicide is a unique crime because of the
seriousness with which it is regarded both by the law and the community. The
community, it seems, has an amost insatiable appetite for, and weird
fascination with, the details of individual murder cases. The manner in which
the media report murder plays an essentia part in moulding community
attitudes to the crime and the perpetrators of it. The media tend to concentrate
on publicising those cases which are rare, sensational or abnormal—in short,
those that make a good story. Typicaly, it is unprovoked attacks by strangers
and cases involving bizarre methods of killing that hit the headlines.

The phenomenon of serial murder has become one of increasing concern in
homicide investigation in recent years because of the specia problems it presents to
criminal investigators. Seria murder is a phenomenon attracting increased attention
from both the criminal justice system and the community. The serial murderer is
especidly frightening to the community, stalking and selecting victims at random, often
travelling great distancesto kill again, (Brooks et al. 1987, p. 37). In recent years there
has been considerable discourse on the phenomenon and how the crimina justice
system ought to respond to these killers. The kind of fear serial murder can generate
was illustrated in Sydney in 1989/90 by the series of '‘Granny Murders. These murders
of elderly women in Sydney's North Shore district generated great
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anxiety in the community and resulted in many who perceived themselves as potential
victimsliving in fear and isolation for many months.

Serial murder is the killing of three or more separate victims with emotional time
breaks between killings. These breaks, or cooling-off periods, range from days to
weeks or months between killings. Serial killers may be defined as psychopathic: they
have a profound personality disorder but are aware of their criminality and certainly are
not out of touch with reality. Seria killers have been described as intelligent,
charismatic, street-wise and charming. They are usualy mobile and capable of
travelling any distance in search of a certain type of victim. Seria killers are extremely
manipulative: frequently, they talk their victims into what may be described as a
‘comfort zone—a location where they feel comfortable or safe and can control their
victims. In the mind of the seria killer, the experience of murder is one of great
pleasure in exerting power and control over his victim, including the power of life and
death. (Geberth 1990, pp. 72-4).

Seria murder nearly aways involves some planning or stalking of the victims over
a period of time. These killers are constantly in search of victims. The basic
characteristics of serial murder are repetitive murder involving similar modus operandi
and similar types of victims.

The Australian contemporary paradigm of a seria killer is that of John Wayne
Glover who, during a period of twelve months between 1989 and 1990, murdered six
elderly women, all but one over the age of eighty years. These murders occurred in a
limited geographical area on weekdays between 3 pm and 6 pm, when frail, elderly
female victims were walking to their homes carrying shopping bags and aided by
walking sticks. All victims were attacked in the vicinity of their homes with a hammer
and fists—four were strangled with their own pantyhose.

Serial murder had entered the northern suburbs of Sydney, setting in motion the
most extensive police investigation of its type in Australian policing history. In
November 1991, Glover was convicted of al the murders and sentenced to life
imprisonment.

One of the problems experienced by homicide investigators in the '‘Granny Murders
investigation was the interference with crime scenes. Due to the age of the victims and their
association with other elderly people, persons acting in good faith, washed blood and
forensc materid away from crime scenes prior to the notification and arrival of police, so
as to dleviate the anxiety that could be caused to other elderly people. Four of the crime
scenes were interfered with in this manner. The preservation of the scene of a murder is
essentia to a thorough scientific and forensic examination. Training is given to police in
crime scene preservation, but police are seldom the first people at the scene of a murder.
Education and training need to be given to the community and relevant organisations in an
endeavour to preserve murder scenes.

Mass murder is another form of homicide which is sometimes confused with seria
murder. Mass murder characteristically involves the killing of several people, in the
same general area, at roughly the same time, by alone assailant. It is usually a one-time
murderous act (Levin & Fox 1985). Mass murderers are not concerned with who the
victims are—they kill anyone who
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comes into contact with them. In contrast, a serial murderer premeditates his crimes
and usually selects atype of victim.

Extensive media reporting given to serial murder may have the unintended
conseguence of encouraging others to commit similar crimes. Pinto and Wilson (1990,
p. 5) cite research which suggests there could be a link between the degree of publicity
attached to a murder and subsequent conduct of a similar nature. Wilson (1988,
p. 273) comments that the influence of violent, sadistic pornographic material may be
relevant to the incidence of serial murder. In the USA several serial killers were found
to have had an obsessive interest in sexually-violent pornographic literature and videos.

During the 'Granny Murders' investigation, the media provided valuable assistance
to the community and the investigation. Unfortunately, some sections of the media
sensationalised the murders with the inference of the ‘copycat’ phenomenon which
created a heightened atmosphere of alarm. Regular and controlled press conferences
given by the Senior Investigating Officer is the most appropriate way to release
information to the community.

Serial murder raises enormous challenges for police in regard to their resources
and investigatory professionalism. Serial murderers are difficult to detect and
apprehend, especialy where there is no readily identifiable motive and no initial
recognition that a serial killer is operating. It isincumbent upon police to be alert to the
identifiable characteristics of a serial murderer and collect, collate, anayse and
disseminate date to appropriate groups. Australia needs a National Centre for the
Analysis of Violent Crime similar to the Violent Criminal Apprehension Program
which is based at the FBI in Virginia, USA. This program provides a computerised
clearinghouse for information on solved and unsolved murders, missing persons and
unidentified bodies where homicide is suspected. The establishment of a data
clearinghouse to analyse murders can provide an indication that one killer is
responsible for a series of murders. Sharing investigative information can supply more
pieces of the puzzle necessary to strengthen the investigative process and expedite the
identification and apprehension of the subject (Brooks et al. 1987, p. 40).

Crimind profiling is a technique for identifying the mgor personaity and behaviour
characteristics of an offender. Profiling does not provide the specific identity of the
offender, but is an investigative aid that should be considered with &l other evidence
gathered from the crime scene and witnesses.

The forming of atask force for serial murder investigation is the most appropriate
way to effectively and efficiently approach this phenomenon. Task forces provide
coordinated resources and the professional utilisation of homicide investigators. The
North Shore Murder Task Force formed to investigate the 'Granny Murders had
seventy multi-skilled investigators to analyse al information in a coordinated manner.

Although serial murder currently represents only a small proportion of all murders,
the question of whether this situation may change in the future should be considered. It
is areal posshility that serial murder will increase in Australia based on the historical
evidence of the increase of serial murder in the USA. The investigation of serial murder
is the most demanding and challenging of al criminal investigations due to its complex
and protracted

137



Homicide: Patterns, Prevention and Control

characteristics. Police investigators must be flexible in their attitude and approach to
murder investigations in the early stages in an endeavour to identify the fact that a
serial murderer is operating.
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HOMICIDE IN SOUTH AUSTRALIA

Jim Litster

Detective Superintendent

Officer in Charge

Major Crime Task Force

South Australia Police Department

THE INVESTIGATION OF HOMICIDES IN SOUTH AUSTRALIA IS HANDLED BY both
suburban Criminal Investigation Branch (CIB) units and a specialist unit—the
Major Crime Task Force. When a homicide occurs, it is the decision of the
relevant Regional Commander as to whether he has the necessary resources to
handle the particular incident. It is also a consideration as to whether the crime
is part of apattern or islikely to be along, complicated and protracted inquiry.
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If the homicide is relatively ssimple and straightforward, then in all probability the
investigation will be undertaken by the local CIB. However, members of the Mgor
Crime Task Force are able to provide an advisory service to these officers.

If the homicide is beyond the resources of the local CIB or forms part of a
pattern of crime, then it will be formally declared a major crime. This will then
invoke the provisions of the Task Force Policing Plan, which means that the entire
investigation will be thoroughly documented. In practical terms what occurs is that
an administrative officer is appointed to undertake control and guide the direction
of the investigation, collate the information gathered and, on the basis of this
information, issue inquiries. The administrative officer is supported by a primary
team whose role is to interview any offender who is located and formulate the
brief. These people are in turn supported by secondary teams, whose roles are to
carry out all other inquiries concerning the investigation.

The complete inquiry is recorded on a computer-based case management system,
which automatically indexes and sorts al significant people and events involved in the
investigation. Each separate inquiry is recorded and each result gained is linked to that
inquiry. In effect, this case management system provides an accurate and complete
record of the whole investigation. The simple principle applied to this method is that
all information gained is recorded, assessed by the administrative officer, and either
investigated or recorded for information.

The advantages of the case management system are many and at al times there is an
available and up-to-date manuscript of the status of the investigation. The system ensures
that thereisalogica and structured approach to the inquiry, and that all information gained
becomes part of the inquiry. Furthermore, in circumstances where the inquiry takes severa
years, it ensures that, as originad investigators transfer, or for one reason or another leave
the inquiry, new investigators are able to thoroughly brief themsalves with the documented
information. In fact, this has occurred severa times in South Austraia, where old murder
inquiries have been successfully concluded some years after the incident. A further
advantage of the system is that, during subsequent court procedures, the file provides an
accurate record.

This is a very brief overview of the system under which the South Austraian
Police Department operates. Steps are continually being taken to upgrade and improve
this system and, in 1992, a new program is being devised which will enable suburban
CIBs to operate under the same computer program, thereby enabling an electronic
transfer of information when and if a matter is declared a major crime.

Types of Homicide
Homicides can be divided into severd types and each has particular problems.

Domestic/intimate homicides

Domestic/intimate homicides are usually the smplest to investigate. The victim is
usualy known by the offender and there is, in most cases, aclear
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motive. Most importantly, the offender is usually remorseful and truly regrets the
action. However, experience has shown that this feeling of remorse lasts about forty-
eight to seventy-two hours. If questioned within this time span, offenders will be
cooperative but are less likely to be so outside that time frame.

Confrontational homicides

Confrontational homicides can be somewhat more difficult than the domestic murder. The
classic example of thistype of incident is the murder which arises as aresult of abrawl ina
hotel. The incident usualy stems from an argument, alcohoal is often a contributing factor
and, in most cases, the action is usualy stimulated by the need for the parties involved not
to 'lose face. Smilar incidents have aso occurred as a result of people becoming involved
in arguments over minor traffic accidents. These homicides may be more difficult to solve
than the domestic murder because sometimes the victim and the offender are unknown to
each other. From an investigator's point of view, there is often the redeeming feature that
these types of incidents are quite often witnessed by independent parties, thereby providing
police with vauable evidence. Often these matters will revert to the offence of
mand aughter.

Assassin type murder

The assassin type murder is perhaps one of the most difficult investigations which
confront homicide investigators. These types of crimes are often premeditated well in
advance, and deliberate steps are taken to thwart the efforts of investigators in the
gaining of evidence. Certainly, investigators may become aware of a motive and,
generally speaking, will have some idea of a suspect. However, there does exist a code
of slence among criminals and it is difficult to break this code of silence. A classic
example of this type of offence is the murder which occursin a prison. For example, a
prisoner was stabbed in a yard where another ninety prisoners were assembled. Two
years later, only two people who are prepared to say anything about the offender have
come forward from that group. Police information is that this particular offence was
planned well in advance and was, in essence, an assassination.

Abduction/stranger type murder

The abduction/stranger type murder is perhaps the most difficult of all murders to
investigate as there is usually no rhyme or reason to the incident. In most cases thereis
no relationship between the offender and the victim, there is usually no obvious
motive, and in practical terms, investigators are usually left without a crime scene.
Invariably in these cases, police rely very heavily on information from the public. If
there is no information forthcoming, then the task of solving the crime becomes very
difficult indeed.

Serial or pattern type murder

There is afurther category: the serial or pattern type murder. Fortunately, these are not
commonplace, though there has been afew such incidentsin
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South Australia. Seria murders are extremely difficult to investigate as there is no
relationship between the victims and the offender/s. There are no tangible links which
can guide an investigator to a particular person. In these matters, more than most
others, police rely very heavily on information from the public. Usualy the offender is
mentally disturbed and extremely cunning in the way he commits crimes. Invariably
these people will continue to offend until they are apprehended.

Problemsfor the Homicide I nvestigator

There is little doubt that the homicide investigator of today has a more difficult task
than that of the homicide investigator of the past. The problemslie in two areas:

the investigation and arrest of person/s for the offence; and
the subsequent trial and court procedures.

In general terms the following are problems that are encountered in the
investigation and arrest of homicide offenders:

B Modern day homicide investigators are required to be well-aware of the legal
requirements in respect of the rights of an accused. Furthermore, they must be
completely familiar and adept in the practical application of powers that they
are able to invoke. Investigators are sometimes required to make decisions
very quickly, with the knowledge that the decison will almost certainly
become the topic of a lengthy legal argument in the ensuing court
proceedings. They are required to keep abreast of decisions handed down in
the Appeal Court, as the thrust of those decisions will very much influence the
manner in which they handle an investigation.

B The media, while being a valuable tool to an investigation, can also place
undue pressure on investigators. Investigators are well-advised to be
particularly careful in their comments to the press, as it has happened in
previous matters that certain statements made in the press have become the
subject of debate during the course of a crimina trial. In particular, offences
must not be described too graphically as it may be argued that jury members
who read that article will be pregudiced against the accused. In fairness, it
should be pointed out that the media provide a very vauable service to
investigators in that they can convey police requests for information to the
public. There is no doubt that on some occasions this has assisted inquiries.
However, investigators would do well to remember that the media are very
much a double-edged sword, and it is necessary during the course of
investigations to keep very strict control over press releases.
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B With the advance of technology, there is now more forensic evidence becoming
available to police. However, it follows that investigators, in order to make use of
these services, must have a rudimentary knowledge of the practica application of
the information.

Allied to these services is the problem of collating all the information and
evidence which is gathered. Difficulties may arise in obtaining
statements/declarations from other government bodies (such as the forensic
science personnel), tests and procedures may take considerable time, and
quite often the evidence/statement is not available in time for the committal
proceedings.

A further problem is the growing trend among some members of the
community 'not to get involved'. People who have been witnesses are often
heard to say that they will never become involved again. When one considers
the length of time that witnesses spend sitting outside a court, one cannot
blame them for their reluctance to come forward with information in the
future. It is an unfortunate fact of life that no-one can accurately predict when
a witness will be required. The investigator quite often has to bear the brunt
of the complaints concerning time delays from these witnesses. Professiona
people can be particularly difficult, as their time is money and more often than
not, they have well-defined schedules that have to be meet.

The following are some of the problems faced by investigators in respect to criminal
trials:

B Except on very rare occasions, persons charged with murder plead not
guilty. There is nothing wrong with this, but all homicide investigators know
at the time of an arrest that at sometime in the future they will be involved in
a strongly contested murder trial. These trials, in the main, are now
becoming longer in duration. Some years ago murder trials would average
about four weeks in duration but now it is common for trials to take
between six and ten weeks. In most cases, the murder trial is preceded by a
'voir dire’ hearing, which isin effect atrial within atrial.

B Recently in South Audtralia, procedures were adopted to invoke pre-tria
conferences in an effort to speed up the court processes. The thrust behind this
procedure was to eliminate any unnecessary argument from the actual tria but,
to date, these procedures do not seem to have had any effect. Naturaly, a Side-
effect of longer tridlsisareduction in available investigational resources. It is not
uncommon to have three or four investigators tied up on a crimind trial for six
to ten weeks. This time period is for the actud triad and does not include the
time spent by investigators in conveying, locating and briefing witnesses. All in
al, agtrongly contested crimind trid can be avery busy and stressful time for an
investigator.
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Conclusion

There are no easy answers to these problems. Modern day investigators are required to
have a wide knowledge of both law and investigative techniques, and the responsibility
for this knowledge rests with individual departments and their training techniques. The
South Australian Police Department has addressed this need and accordingly has
revamped its detective training course to keep pace with changing trends and
requirements. Furthermore, experienced homicide investigators pass on their
knowledge to junior members through lectures, and junior members are seconded to
the Major Crime Task Force for six-month periods. The aim of the secondments is to
give junior investigators on-the-job training, under the guidance of experienced
homicide investigators.

In respect of the problem of lengthy crimind trias, each accused person has the right
to a complete and thorough defence. However, some trias do take an inordinate length of
time and contain days of argument over relatively minor points which may well have been
resolved at apre-tria conference.

| SSUESIN THE POLICING OF
FAMILY VIOLENCE

Kerryn Nicks

Senior Constable

Family Violence Project Office
Victoria Police

FAMILY VIOLENCE AFFECTS A LARGE PROPORTION OF OUR SOCIETY: FOR
example, an estimated 50,000 calls were made to the Victoria Police in 1983
relating to domestic disputes (Barnes cited in Comley 1986, p. 534), and 25 per
cent of offences against the person reported to New South Wales Police in 1986—
87 were committed in the home (New South Wales Police Department 1987).
In 198687 the cost of accommodating victims of domestic violence in
Australia was $27.6 million (Australia 1990, p. 15), and in Victoria alone, over
28,000 women and children seek refuge accommodation each year (Victoria
1991b).

Evidence of this large community problem is also contained in statistics compiled by
the Family Violence Project Office of the Victorian Police. For example, the Victoria Police
Family Violence Project Office found that in a twdve
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month period during 1990/91, police attended a minimum of 919 domestic disputes per
month, totalling 11,087 for that year (Victoria Police. Family Violence Project Office
1991).

The potential for a letha dtuation developing within the context of
domestic/family violence is demonstrated by surveying available homicide data. For
example, a survey of Victorian homicides occurring between 1989 and 1991 indicated
that each year domestic homicides represented the largest category where motive was
known (Victoria Police. Homicide Squad 1991). Wallace (1986) and Bonney (1987)
found that a higher proportion of homicides (43 per cent) were committed by family
members than any other category of relationship (Australia 1990, p. 21).

During the period 1989 to 1991 inclusive, there were sixty-seven domestic
homicides in Victoria. The average cost per homicide in Australia is approximately
$1 million. This cost includes victims' loss of income, prison costs for offender and so
on, but does not include prosecution and trial costs (Law Reform Commission of
Victoria 1992, p. 15).

Firearms are not the mgjor cause of death in Australian homicides, but a firearm is the
most lethal of weapons. It requires less physical strength and time than other weaponsin its
lethal capacity and may be considered as an impersonal weapon, capable of causing desth
without having to physicaly touch the victim. Therefore the gravity of firearms is clearly
defined within the context of homicide in general. Now let us take a closer look at firearms
and examine them within the confines of domestic violence and the current legidation.

The current state legislation pertaining to domestic/family violence in Victoria is
the Crimes (Family Violence) Act 1987. Of the legal options available, this is the most
accessible legidation regarding domestic/family violence with approximately 2,000
intervention orders being current at any one time.

This legidation could be viewed as an attempt to provide some form of ‘people
control' as well as'gun control’, having regard to magistrates granting orders which can
be used to control people's behaviour and the use of firearms through section 18A of
the legidation. Despite this process, the Act does have its limitations and problems.
For example, during the twelve months from 1 July 1990, out of a total of 5,374
applications for Intervention Orders, 3,232 (60 per cent) were granted (Victoria
19914d). During this same period, from a total of 976 Family Incident Reports, there
were nineteen cases where firearms were used at the incident and a total of forty-nine
cases where firearms were threatened (Victoria Police 1991).

There was no procedure available to ensure distinct case tracking, which would
have provided details of what happened to the firearms and/or licences in these cases,
for example, whether the licences were cancelled or firearms seized. The Crimes
(Family Violence) Monitoring Report (Victoria 1991a, p. 26), which was undertaken
during the same period, indicates however that twenty-nine firearms licences were
revoked during this period.

According to the Firearms Regisirar, the current legidation is not clear concerning
firearms licences in cases where firearms are seized. For example, how effective in the long
term is the seizure of firearms if the licences are not also cancelled? The Registrar believes
the legidation should be structured so that if a person commits an act of violence or an
offence againgt the Firearms Act 1971
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(Vic.) there should be an automatic cancellation of the licence by a magistrate. Such are the
proposed amendments to New South Wales firearms legidation specifically reating to
domestic violence. These amendments will provide for automatic suspension of licences
where Apprehended Violence Orders are granted. Persons will be unable to renew their
licencefor ten years.

A new procedure has now been adopted in Victoria which will rectify some of
these problems. Any Family Incident Report received by the Family Violence Project
Office involving a firearm is passed to the Firearms Registrar. Inquiries are made
concerning licences, permits and firearms, and forwarded with the details of the
incident to the District Firearms Officer for appropriate action. Such action can include
the cancellation of firearms licences, processing for an offence and or forfeiture of
firearms. The Family Violence Project Office is then advised of the action taken.

The current situation in Victoria highlights the vulnerable position that victims of
domestic violence are often placed in. The victim's powerlessness is heightened where
the violent partner has easy access to firearms. As the law stands, a person who has
access to firearms and is violent can abuse their partner or family, make threats and/or
use a firearm but there is no provision following such an incident for the automatic
cancellation of firearms licences or seizure of firearms. It would appear that avictimin
this situation is not adequately protected. Where violent behaviour exists, the risk of a
serious injury or a more tragic event occurring is increased dramatically with the
presence of, or easy access to, firearms. The following incident, in the words of the
investigating police officer, illustrates the dangers which exist while there are limited
gun controls operating within the precincts of violence:

We had been called to this house on more than severa occasions. It was an
ongoing domestic dispute between a married couple with two children. When we
attended, no legal action was taken because on our arriva the disputes had ceased.
Things had settled down. Although we knew there was a firearm in the house, the
owner was licensed and no firearm offence had occurred. On one occasion we
assisted the woman and children to find other accommodation. | don't know what
happened in between her leaving and our return visit, but the next time we were
called, we arrived to see him stalking around, still with the shotgun in his hand. He
had shot his wife dead and their two little children were present (Sergeant of
Police, Victoria Police Force 1992).

Criminal justice systems in western countries have generaly responded to legal
and socia issues separately, whilst mainly using a reactive approach. This means that
offenders can be dealt with only after an offence has occurred. Support for victims is
delivered in an ad hoc fashion, therefore any opportunity for empowerment is
fragmented.

However, in the last decade some change has occurred towards an increase in the
use of a proactive approach. Examples of this are: the Drink-Drive Campaign, Crime
Stoppers, the Violence is Ugly Campaign, Break the Silence and Operation Noah.
Police training in family violence aso incorporates proactive/preventative strategies
covering a multitude of issues.
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The theme maintained is that criminal assault in the home is an offence and that violent
behaviour is not acceptable.

The introduction of community policing Strategies in the 1980s incorporated this
proactive approach (Morgan 1984). Nevertheless, a large proportion of community
policing squad duties are still reactive responses. This occurs because these squads are only
one smdl sector of a large system which operates mainly with reactive responses. The
successful nature of the proactive approach can be appreciated if attention is turned to
some overseas models which have been operating a a more comprehensive level. Although
the following examples relate specifically to domestic violence, some solutions may be
become apparent from them and could assist in identifying patterns, prevention and control
relating to homicide within the context of domestic/family violence.

In some parts of Canada, the USA and the United Kingdom, multi-faceted teams
intervene in family violence situations. The strategies implemented give serious
consideration to the victim's socio-legal needs using an integrated approach. The
London Police in Ontario, Canada were the first police force in Canada to use this
method. They are serviced by the Coordinating Committee to End Abuse on Women,
which is made up of representatives from mental health organisations, advocacy
centres, police, emergency service workers and refuge/shelter workers. The Committee
members act as consultants and review policy and procedures. An evaluation study of
this policy has found that there has been a large increase in the laying of charges
relating to domestic violence by police and fewer charges have been withdrawn or
dismissed (Canada. Ontario Police 1985).

A similar procedure is in use by the Duluth Police Force, Minnesota, USA.
Immediately after the perpetrator is arrested, she/he is taken to the police station for
arraignment to court and a Women's Shelter Advocate is notified. The advocate
contacts the victim and provides information relating to protection orders and safety
procedures. The perpetrator convicted for the first time is given a stayed sentence,
ordered to receive counselling, and/or take part in a rehabilitation and educational
program. Upon a second offence, the offender is gaoled but also receives treatment. A
follow-up procedure is undertaken whereby the victim is contacted to see if further
support and/or assistance is required.

The Metropolitan Police Force in London, England, also uses multi-agency
domestic violence units. For example, the Tottenham unit is staffed by police women,
and the referral agencies involved include social service, community and psychiatric
services, a housing group and other action groups. There are thirty-two of these units
throughout Metropolitan London.

These models reflect changes in criminal justice policy which lean toward a
preventative treatment direction. The community based approach is anticipated to act
as a social influence to others, reinforcing the message that certain behaviours are not
acceptable. These types of treatment models have been recommended for use also in
drug and alcohol rehabilitative programs (Criminal Justice 1987, pp. 285-88).

In Audtraia, preventative approach strategies are delivered in an ad hoc fashion. Little
has been done to establish the team approaches described above. Some issues are given
more attention than others, while some sectors of the
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community are left in vulnerable positions. Generaly spesking, Audraias crimina justice
system is ill fragmented, preferring the 'legal only' approach in preference to a system
which adminigers the socio-legd method. Consolidation of the available facilities,
knowledge/resources and appropriate Saff is necessary. The cost of drawing them together
would be much less than the expense incurred for each domestic homicide which has
occurred.

To bring about a reduction in the incidence of domestic/family violence and
homicides, appropriate intervention at the time of a crisis—followed by comprehensive
support networks in both the social and legal environments—are crucial. Australia
desperately needs a practical based network using an integrated, multi-faceted
approach. It is time to work together and the following recommendations are made to
bring this abouit:

implementation of specialist, multi-agency (integrated) teams and programs to
service domestic/family violence incidents;

the Crimes (Family Violence) Act 1987 (Vic.) to be amended to permit the
automatic cancellation of firearms licences by a magistrate where a
domestic/family violence incident has occurred and been reported to police—
not renewable for set period; and

the development of a variety of integrated, preventative community education
programs concerning gun control and family violence.
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ABORIGINAL HOMICIDE:
CUSTOMARY LAW DEFENCES
OR CUSTOMARY LAWYERS
DEFENCES?

Geoffrey M. Eames QC
Barrister at Law
Victoria

THE ABORIGINAL COMMUNITY HAS A UNIQUE INTEREST AND PERSPECTIVE with
respect to the conduct of the prosecution and defence to charges of homicide. It is
overwhelmingly the case that, when an Aboriginal person is charged with
homicide (murder or manslaughter), the deceased person was also Aboriginal. At
all stages of the criminal process for such charges (the decision to lay the charge,
the determination of guilt or innocence, and sentencing) there are likely to be
issues and considerations upon which Aboriginal and non-Aboriginal perceptions
will differ profoundly, reflecting the differences in the culture, history and
lifestyles of the two groups as well as the conceptions of the role of the Australian
legal system in guaranteeing law and order in society.

While a study of the legidation and the decisions of the courts demonstrates an
awareness that such differences exist, it is equally apparent that the Australian legal system
has been unable to provide a consistent and well-informed response to the fact that the
differences in perceptions may well be one of the explanations for the increasing incidence
of homicide in Aboriginal society and of the inability of the lega system to satisfy
Aboriginal demands that the system meet their needs.

The difference in perceptions and, at times, outright conflict between Aboriginal and
non-Aboriginal responses to the conduct of homicide cases operates at one level of the
process but, of course, there may a so be profound
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differences as between Aboriginal people themselves on particular issues. There may well
be different views on certain issues between particular communities of Aborigina people
and also within such communities. The attitude of those closest to the victim of homicide
may well differ from those of people closest to the person accused. In this regard the
Aborigina perspective may be as diverse as that in the broader community.

The Aborigina Lega Service (ALS) has, for the two decades prior to 1992, played an
important role in the endeavour to inform the legal system as to these unique Aboriginal
perspectives, but the ALS has, at times, its own unique dilemma since, as both a
representative of an accused person and of the community from which that person comes,
conflict of interest considerations are very real and very common. Y et the courts will first
look to the ALS for advice regarding both cultural and social factors relevant to the
accused and the circumstances of the offence, and also as to the attitude of the Aboriginal
community towards the offender. The Pitjantjatjara Legal Service has endeavoured to
overcome the conflict of interest problems by arranging for separate lawyers to represent
the accused and the community, but most ALS offices are unable to afford the resources
for such a commitment.

If the prosecution, conviction and sentencing of killers is a task undertaken by the
legal authorities on behalf of the community as a means of both protecting the community
and satisfying its sense of justice, then the question arises as to how those responsible for
the system can understand and respond to the Aborigina members of that community.
This paper will examine some aspects of the system as it applies to homicide cases to
illustrate the apparent confusion in approach which has been adopted to date.

Before examining the issuesit is useful to place them into context by considering, by
way of illustration, two cases which highlight the difficulties which can arise both for the
courts and for those who, in representing the Aborigina community and the offenders,
find themselves called upon to provide advice to the courts.

Case 1% Darwin, December 1991

The appellant was a twenty-nine-year-old Tiwi man from Bathurst Iand with limited
European education. The deceased was his wife and they lived together at Milikapiti with
their two children, the eldest of whom was four.

Shortly prior to the killing the appellant had begun to suspect that his wife was being
unfaithful to him. The day before her death the wife had been confronted by another
woman with that accusation (involving the other woman's husband) and had denied the
allegation. The following day the appellant challenged his wife again about the other man
and she once again denied the allegation of impropriety. Later in the day the appellant
confronted the 'other

Mungtatopi v. DPP, Unreported decision of the Court of Crimina Appea, Darwin
23 December 1991.
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man' at the canteen but he also denied the accusation. At that time the appellant observed
that the children were not with his wife at the canteen. The appellant |eft the canteen and
went to his sister's house where he found his youngest child but not the other child.

The appellant went looking for his wife and found her at another person's home,
playing cards. Before finding his wife, he located the eldest child at another house. It was
apparent to the occupants that the appellant was angry. Having located his wife, he asked
her to come home. She refused and the appellant punched his wife and kicked her. The
wife was drunk and the appellant had been drinking, but was not drunk. When the assault
began, others intervened and the appellant was knocked down and punched.

The appellant and his wife then left the scene and the appellant drove the wife to an
out-of-the-way place. The appeal court accepted that there may have been a legitimate
reason for the fact that the appellant drove where he did. Within a few minutes the wife
jumped from the car and ran away. The appellant told police that he chased his wife and
hit her a number of times to the head with a rock. At trial he denied any recollection of
chasing his wife or of striking her. The police claimed that he had also told them that he
had placed his wife in the back of his vehicle and had there continued to hit her.

The evidence from the pathologist (which was not disputed) disclosed that the wife (who
weighed only thirty-nine kilograms) had multiple injuries to the head, neck, trunk, back, ebows
and arms. There were dso injuriesto the legs. These injurieswere al consstent with her having
been assaulted with a weapon—a blunt instrument. Additionaly, the wife had suffered the most
dreadful series of injuries to the vagina, rectum and to internal organs. Some of these injuries
had occurred after death, which was caused by shock and haemorrhaging resulting from these
lower body injuries, which had aso been caused by the blunt instrument.

The defence was that the appellant acted under provocation within the terms of the
Criminal Code of the Northern Territory. If he succeeded in that defence, the accused
would have been convicted of manslaughter and not murder. To succeed in that defence
the accused had to show that he had been subjected to a ‘wrongful act or insult' of such a
nature as to be likely to deprive an 'ordinary person’ of the power of self-control.
Additionally, the accused had to show that ‘an ordinary person, similarly circumstanced,
would have acted in the same or a similar way' (Criminal Code, Northern Territory
Section 34(2)(d)).

Before the question could be left to the jury, the accused had to first satisfy the trial
judge that there was evidence which might be acted upon by the jury to support the
defence of provocation. The tria judge ruled, however, that there was not such evidence
because, whether or not there had been any actions by the victim which could be described
as 'wrongful' or ‘'insulting’, there was no basis on which it could be said that such acts
could have been likely to cause an ordinary person to lose self-control in the way the
accused had. The Court of Criminal Appeal upheld the trial Judge's ruling.
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In considering these issues the trial judge had to consider submissions made and
evidence led on behalf of the accused man. Counsel for the accused cross-examined three
female Aboriginal witnesses in order to advance the argument that an ordinary member of
the community might be provoked to do what the accused did in this case.

The appeal court set out the submissions made on behalf of the accused as
follows:

It was submitted by (counsd), that the deceased's behaviour, in refusing to come home and
look after the children when called upon by her husband to do so, was an inault in the
circumstances of the case. The refusd took place in front of three other female Aboriginas.
There was evidence that under Aborigind customary law an Aborigina wife who fails to
look after her children, by getting drunk and neglecting them, isligble to be punished by her
hushand, athough the level of punishment admitted to by the Crown witnesses did not go
beyond merely hitting such awife (Mungatopi supra, & 7).

Case 2> Brisbane, 28 August 1986

The gppelant was convicted of murder of 'his woman' by stabbing her with a knife which
penetrated 15 cm, passing through the liver, bladder and aorta. The defence was that the
accused had not formed an intention to kill or to cause grievous bodily harm but intended to
‘cut’ the victim on the arm or on her side so as to make her go home with him, which she was
refusing to do. The appeal was concerned with the refusal of the trial judge to alow an expert
witness to be caled to give evidence of what were said to be the cultural practices of
Aborigind people at PaAm Idand. It was said that an understanding of these practices would
demondtrate that it was consistent with conduct on the Idand for a person to use aknifein the
way the accused did and yet not to be intending any serious harm.

In a statement supplied to the appeal court, it was noted that the evidence which the
expert, asociologist, would have given was to this effect:

In generd terms, the digtinctionsin our culture between discipline, punishment, violence and
assault—including the use of wegpons—have little impact on a very large section of the
Pam Idand community—male or femae.

The witness said that, whereas a non-Aboriginal person brandishing a knife in
Brisbane would be presumed by onlookers to have the intention of doing harm to
someone, that would not be the perception of Palm Islanders if they saw such a scene on
the Iland. The witness said:

Assuredly, some offences on the Island are motivated the same as the above example.
However, a very large proportion of such uses have, as their motivation, a desire to
discipine and punish a peson for violaion of a code

2 Rv. Watson 69 ALR 145, Court of Criminal Appeal, Queensland, 28 August 1986.
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of behaviour or conduct. And this code, as it applies to heterosexual relationships, is
based upon a traditional sense of male superiority and feminine subservience. While
not ritualistic, the men very often feel it is their 'right' to discipline ‘their
women' . . . Even the severity of the injuries is seen differently on the Idand. 'l
intended to cut her' is a phrase often heard and we may be mortified at the prospect of
being 'cut' . However, thisis very readily accepted by Palm Island people as attested to
by the very large number of scars on these people.

In unanimousdly rejecting the appeal, the judges agreed that the proposed evidence
was not such as to be admissible in evidence. The question of the acceptance by courts
and qualification of expert witnesses will be returned to later in this paper. What is of
present interest is that, in advancing a defence on behalf of the accused in this case, a
proposition was put forward which, if accepted, could be said to have amounted to an
attempt to legitimise male violence towards women on the basis that that was in
accordance with Aboriginal tradition. Inferentialy, it was being suggested that the use of
violence by 'cutting’ was regarded as acceptable by Palm Island women (and, presumably,
by all of the men). Justice McPherson noted that if there was such a practice and custom
then it was in contravention of the Racial Discrimination Act which incorporated the right
to security of individuals from violence provided by Article V of the Covenant on Civil
and Political Rights.

Issues Arising from the Cases

In both of the above cases the arguments advanced on behalf of the Aboriginal accused
did not succeed in allowing a defence, or evidence relevant to a defence, which was said to
reflect Aboriginal customary law. More often than not, this has been the case when such
defences have been advanced. But similar arguments have been frequently successful when
advanced during the sentencing process. Far from it being the case that Aborigina people
have been sentenced more harshly than non-Aboriginals, studies conducted on behalf of
the Roya Commission into Aboriginal Deaths in Custody (Australia 1991, p. 216) confirmed,
as a genera principle, the accuracy of the observations of Chief Justice Campbell in one
Queendand case in 1985:

Crimes of violence by Aboriginas, when they occur on Aboriginal reserves and after
the consumption of acohol, have been dealt with by the courts in this State more
leniently or sympathetically than has been the case of offences of a similar nature
committed by Europeans and people of non-Aboriginal extraction (Friday v. R, [1985]
14A Crim R 471 at 472).

As aresult of submissions made on behalf of accused people, smilar comments to the

following observations of GalopJ. have been repeated many times by sentencing
tribunals:
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| cannot ignore the fact that whether the European society likes it or not, rape is not as
serioudly regarded in the Aboriginal community asit isin the European Community (R
v. Gus Forbes, Northern Territory Supreme Court, Unreported, 29 August 1980. See
also Rv.Burt Lane and others, Northern Territory Supreme Court, Gallop J.,
Unreported 29 May 1980; and Rv. Mingkilli and others, South Australian Supreme
Court, Unreported, Millhouse J., 20 March 1991).

The first thing which can be said about the two cases which have been highlighted is
that they have a very familiar ring to them for any lawyer who has handled Aboriginal
cases in the two decades prior to 1992. It is tragic and commonplace for there to be so
many homicide cases involving Aboriginal people as victims and for the person accused to
also be Aborigina and to be the male spouse of the deceased.

In commenting upon the two highlighted cases, and others, there is no intended criticism
of the lawyers representing the accused in any instance nor of the expert whose evidence was
proffered in the second case. A lawyer not only has a legitimate right to advance his or her
client's interests—he/she has an obligation to do so. It is not at all uncommon to be instructed
that a wound was inflicted as a punishment which was in accordance with Aboriginad custom
and tradition. Notwithstanding that, the lawyer might have doubts about whether such an
argument will gain much sympathy with the court—especialy where the accused was drunk at
the time of the offence. However, the lawyer may be obliged to put the matter to the court in
accordance with higher ingructions, even if other members of the Aborigina community
would dispute the assertion.

Provocation of the'Ordinary (Aboriginal) Person’

Reference to Aborigina custom and tradition most frequently arises in homicide cases as a
result of the accused seeking to rely on the defence of provocation. As noted earlier, this
defence, if successful, reduces the charge from murder to mansaughter with consequential
reductions in the sentence usually resulting. The defence of provocation can only arise
where the jury isfirst satisfied that the accused intended to kill or to cause grievous bodily
harm to hig’her victim.

Before the defence of provocation may be considered by the jury, the trial judge must
first be satisfied that there is evidence upon which a reasonable jury could find the defence
established. Although there are important differences in the terms in which the defence is
defined by the Criminal Codes of different states, it remains generally true that the defence
applies where the accused has lost self-control as a result of the provocative actions or
words of the deceased. The jury will be instructed by the trial judge that there are both
objective and subjective factors which they must consider.

The jury must first consider whether the wrongful provocative acts were such as to cause
an ‘ordinary person' to lose self-control so as to do what the accused did. If the jury is not
satisfied of that, then the defence has failed at this threshold point.
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Having got beyond the threshold point, however, the jury then must consider whether this
accused did in fact lose his self-control as aresult of the provocation.

In making its objective evaluation as to whether the ‘ordinary person’ would be so
provoked as to kill, the jury are entitled to take into account the age, sex, race, physical
features, personal attributes, relationships and past history of the accused person. Thus the
question realy becomes. 'How seriousdy would the ordinary Aboriginal person, of the
same attributes as this accused, view these provocative acts?

Thus, to that point, the jury, while applying an objective assessment, is assessing the
ordinary person from an Aboriginal perspective. Having thus tried to determine the gravity
of the provocative acts from that perspective, the jury must then consider whether those
acts could cause the ordinary person to lose self-control to such an extent as to kill as the
accused did. But the power of self-control—the capacity to exercise control in response to
that provocation—is judged not from the perspective of an Aboriginal person at al, let
alone an Aborigina person with all the history and characteristics of the particular
accused. In deciding whether this ordinary person might lose self-control, the only
characteristic with which he might be invested is the actual age of the accused. The High
Court has recently explained the rationale for this as follows:

No doubt, there are classes or groups within the community whose average powers of
sdlf-control may be higher or lower than the community average. Indeed, it may be
that the average power of self-control of the members of one sex is higher or lower
than the average power of self-control of the other sex. The principle of equdlity
before the law requires, however, that the differences between different classes or
groups be reflected only in the limits within which a particular level of self-control can
be characterised as ordinary. The lowest level of self-control which falls within those
limits or that range is required of al members of the community. There is, however,
one quaification which should be made to that general approach. It is that
considerations of fairness and common sense dictate that, in a least some
circumstances, the age of the accused should be attributed to the ordinary person of the
objective test (Stringel v. R[1990] 97 ALR 1 at 12).

Very rarely is it the case, anywhere in Australia, that Aboriginal people are members
of the jury before whom an Aboriginal person is tried and it would be amost unheard of
for there to be atribal Aborigina person to be on ajury. So the jury (and the judge too, in
considering the objective test in order to decide whether there is evidence fit for the jury
to consider the defence of provocation) has to consider how provocative a particular act
might be to an Aboriginal person, but must then require that the ordinary person react to
that insult with a degree of self-control common to al people.

Clearly, one might be forgiven for thinking the non-Aboriginal jury might benefit from
hearing some expert evidence so as to know what things would provoke an Aboriginal
person and to know how he/she might react to the provocation, but at this point an
anomaly arises. No evidence may be led to the

155



Homicide: Patterns, Prevention and Control

jury to inform them as to how Aboriginal people are, in fact, affected. The jury must work
that out for themselves. This is not something which applies only to Aboriginal people. In
a Victorian case where a Turkish Musdlim was pleading provocation in defence to the
charge of murdering his daughter who had disgraced him by losing her virginity, Lush J,,
after telling the jury that they could determine the severity of the provocation to a Turkish
Muslim of the same attributes as the accused, then added:

You may be asking yourselves, 'how are we to know what an ordinary conservative
Turkish Mosdem might have done in these circumstances? There is no answer to that
question . . . the law does not allow the calling of evidence to assist the judgement of
the jury on a question like that. It is your problem (R v. Dincer [1983] VR 460 at
468).

While juries may be quick to recognise their ignorance about the customs and experience
of a Turkish Modem, they may well consider that they are experts when it comes to Aborigina
people—non-Aboriginds have held that opinion for a couple of hundred yearsl The blind
refusal to acknowledge the fact that Aborigind people rarely St as jurors is one of the
curiosities of Audrdian law. In consdering the question of how a West African villager might
react to provocation, the Privy Council was probably on safer ground when it said that expert
evidence could not be caled on the issue but that the issue would be resolved by 'the
knowledge and common sense of alocal jury' (Kwaku Mensah v. R[1946] AC 83).

The decison in Stingdl's case, if gpplicable in those jurisdictions where the cross-cultura
redlities of Aborigina cases most frequently intruded, would have made it even more difficult
to relate European law to the aspirations and understanding of Aborigina people when
homicide occurred on Aboriginal communities. In the Northern Territory, where for many
years the courts had adopted rules of practice which attempted to accommodate those cross-
culturd redlities within the common law, Stingd's case was regarded as having little or no
gpplication.

The Court of Criminal Appea in the Northern Territory considered Stingel's case
when deciding Mungatopi and noted that the High Court had said that its decision was
confined only to an assessment of the Code in Tasmania and that that Code differed
significantly from the Codes of Queendand and Western Australia. The Northern Territory
Court noted that the Code of the Territory also differed from the Tasmanian Code,
especidly in its reference to the fact that the ordinary person was to be one 'smilarly
circumstanced' to the accused.

Therefore, in the Northern Territory, the approach which will continue to be applied to
provocation cases will be that expounded by Kearney J. in Jabarulav. Poore (68 ALR 26),
who said that the ordinary person was of the same race as the accused and in the same location
and invested with the same characteristics. Kearney J. said that the ordinary person was one on
the remote community where the killing occurred and was a person ‘who possesses such
powers of self-control as everyone is entitled to expect an ordinary person of that culture and
environment to have.
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While confining Stingel's case to the Tasmanian Code will lessen the difficulties
experienced by those courts where provocation defences are most frequently relevant to
Aborigina people, the rule against calling evidence on the issues remains a nationally
recognised prohibition. There are, however, ways around this restriction which many
courts have adopted and which Kearney J. acknowledged when considering the
Queendand case of Rankin, ([1966] QWN 10). Kearney J. observed of that case:

It may be noted that in Rankin a cross-section of such Aboriginals appeared before the
jury and gave evidence.

Presumably, this afforded the jury a better opportunity to decide the question whether
the provocation met this objective standard as to the loss of self-control. Direct
evidence directed to establishing the standard is not, in my view, admissible (Jabarula
v. Poore, 68 ALR 26 at 34).

Thus, while it is likely that Stingel's case will be of less significance in the Northern
Territory, and probably also in Queendand and Western Austraia, the decision
nonetheless reaffirms the maintenance of objective standards as being critical
determinators of the applicability of the defence of provocation. Where the objective
standard allows consideration to be given to the situation from the viewpoint of an
Aborigina person then the determination is made, inevitably, by a non-Aboriginal fact-
finder and, where the judgement is as to the self-control which could be expected to be
exercised, then the question is determined from the perspective of a non-Aboriginal
person. In all instances, in theory at least, evidence as to what actually might happen on an
Aboriginal community when certain acts and behaviour takes place is not permissible.

Courts in the Northern Territory, Western Australia, Queensland and South Australia
have the common experience of the need to attempt to relate the common law and their
legidation to the expectations and understandings of Aboriginal people who, most often,
areliving atriba lifestyle. Thisis particularly important when the event under examination
is a killing, where passions are highest and where resort to pay-back responses are
probable. In these circumstances, interpretations of the law which make the legal process
even more irrelevant to the experience and understandings of the Aboriginal community
are clearly not welcomed.

There is another factor which makes it even more unreasonable to maintain a rule
which prohibits a jury from hearing evidence of what the actua life experience and cultural
understanding are of Aboriginal people. Kearney J. noted the problems which the rule
against direct evidence imposed at the broadest level and then noted how much more
difficult it becomes when confronted by events which occurred at a particular community.
Asto the broader problem, he said:

... The question (of the ordinary man) is particularly difficult when the fact finder is
not amember of the ‘community' in question, and that community
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consists of persons whose backgrounds and cultural values are different to his and are
recognised by the law as being relevant matters. As | understand the law, the calling of
evidence to assist the fact finder to determine community standards is not permitted
(Jabarula v. Poore, supra at 28).

Kearney J. noted the judtification for imposing an objective standard which was based on
the understanding of the broader community in the following terms:

... the question of the 'ordinary person'. .. now comes increasingly to the fore as
presenting a general problem in Australids pluralistic society: how to balance
individualised justice and cultural pluralism with the need to create a broad sense of
community common purpose, and commonly shared vaues. While Aborigina
communities in the Northern Territory remain as distinct communities possessing a
separate culture and a degree of physical separation from the wider community, so the
standard of the 'ordinary person’ will vary in its application in the Territory (ibid. at
33-34).

It is this question of the cultural diversity of Aboriginal society which creates the
second dilemma in applying a rule which prohibits the calling of evidence as to the actual
cultural understanding of a community from which the offender comes. It is also an
argument for the restriction, given that the greater the diversity of opinion the more
difficult it may be for the courts to cope with application of any objective standard at all :

...(The) standard is not ‘'fixed and unchanging. The lifestyle of many of the
Aborigina inhabitants of the Territory has greatly changed over the last 30 years.
However, there are still many Aboriginad communities such as Ali Curung, relatively
isolated, oriented in part to traditional ways of life, and till possessing a distinct
Aborigina cultural identity (ibid. at 34).

As has been noted, Kearney J. held that the ordinary person is not only a person at Ali
Curung but is one who 'possesses such powers of self-control as everyone is entitled to
expect an ordinary person of that culture and environment to have'.

In the end result, what appears to apply in the defence of provocation is an acceptance by
the courts that an objective standard must be applied but that by devices which fal short of
actudly cadling evidence—directed specificdly to advisng the jury of the redity of
understanding of the events as Aborigina people knew them to be—the blind ignorance of the
jury can be partidly overcome.

This rather unsatisfactory attempt at compromise is, again, not unique to cases
involving Aboriginal people.

In the case of Yildiz, the Court of Crimina Apped in Victoria (Yildizv.R
11 A CrimR 115) considered whether it had been appropriate that evidence had been caled
from a Turkish interpreter to advise ajury asto the attitude of the Turkish community towards
persons who had engaged in homosexual activities and, in particular, as to the attitude of the
community towards a person who played the passve role in such acts. In this case it was the
Crown which caled the evidence
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in order to establish a motive for the murder which took place. The court ruled that such
evidence as to 'socid attitudes could be given. The court noted that the evidence did not stray
into the prohibited category of evidence where the witness was purporting to give evidence as
to the very issue which it was the role of the jury to determine (in fact what was the actua
belief and intention of the person charged). It was said that it was a relevant issue to know
whether there was a particular attitude held within the Turkish community. Whether the
accused held that attitude was a matter to be separately determined.

It is interesting to note that the court in this case accepted that the evidence could
have been given by an 'expert’ who had made a study of Turkish attitudes on this issue but
that it was not necessary for a person to be an expert to give such evidence. As Murray J.
observed:

An adult national can be well and expertly acquainted with the attitude of the
population in which he lives towards socia issues without having first-hand contact
with the persons concerned (ibid. at 125).

The court recognised the dangers of such evidence and the limits of it. The Chief
Justice said:

But evidence of socia attitudes is notoriously difficult and imprecise. Many members
of the community in this country, in this State or in this city might have great difficulty
in answering a question as to the attitude of this community to, for example,
homosexua activities. . . The fact that a question is difficult to answer or to answer
precisely does not however render the answer inadmissible. It may mean that the
answer should be received with caution.

While recognising that the rules relating to the defence of provocation are of long
standing and have traditionally maintained an objective overview, given that the defence is
a merciful recognition of human frailty but nonetheless only applies when a person has
otherwise been adjudged to be a murderer, it is difficult to understand why there would
remain such a barrier to the reception of relevant evidence in such cases when there is not
in other cases of murder. Thisis particularly anomalous when the issues could be expected
to be outside the life experience of the average non-Aboriginal juror.

The Audrdian Law Reform Commission (1986, pars416-27.), in its Customary Law
reference, reported that the prohibitions againgt the calling of evidence on these issues should
be removed by legidation. The ALRC noted that in many cases evidence had, in fact, been
heard but said that on matters relevant both to provocation and also as to matters which might
be relevant to the question of whether the accused had formed an intention to kill, the matter
should be put beyond doubt. To date, no legidative response has occurred to that proposal.
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Sentencing in Aboriginal Homicide Cases

On sentencing issues the courts have shown much less inhibition in seeking Aboriginal
opinion as to the appropriate disposition of the cases. The problem here tends to relate
more to the quality of the advice which the courts may receive and as to the extent to
which the advice obtained reflects the diversity of opinion which might exist within the
Aboriginal community on the relevant issues.

The courts have long recognised that the obtaining of Aborigina opinion is by no
means a simple task. As Muirhead J. observed:

The court has for many years now considered it should, if practicable, inform itself of
the attitude of the Aboriginal communities involved, not only on questions of payback
and community attitudes to the crime, but at times to better inform itself as to the
significance of words, gestures or situations which may give rise to sudden violence or
which may explain situations which are otherwise incomprehensible. The information
may be made available to the court in a somewhat informal and hearsay style. Thisis
unavoidable as it will often depend on a consultation with Aboriginal communities in
remote areas (R v. William Davey, Federa Court, Full Court, Unreported,
13 November 1980, pp. 5-6).

The courts have frequently relied upon statements from the Bar table as to community
attitudes. When those statements come from the defence counsel, usually from an ALS
lawyer or counsdl instructed by the ALS, then the conflict of interest problems, earlier
noted, can reduce the value of the advice received. The courts have been aware of this
problem. Assertions that an accused person has or will suffer payback are frequently made
and later evidence has sometimes suggested that the evidence given to the court in this
regard was wrong. The case of Rv. Sydney Williams (South Australia Supreme Court, 14
May 1976, Wells J.) was one illustration where it was claimed that the offender (who later
committed a series of assaults on Aboriginal women and was twice imprisoned further)
had not undergone the pay-back which the judge was told he would.

The courts have often expressed concern as to the reliability of advice which has been
proffered to them. The Federal Court, which heard appeals for many years in the Northern
Territory, was moved to observe:

... If it is to be assarted that conduct of this sort should be seen as a reflection of the
customary law of an Aborigina community or tribal group, we are of the opinion that there
should be evidence before the court to show that this was indeed the case and that what
happened was not smply the angry reaction of friends of the deceased, particularly when
the killing of the deceased and the injuries of the gppellant occurred & a time when some, if
not al, of those participating had been drinking (Mamarikav. R [1982] 63 FLR 202 at
206).

It has also been a recurring concern that what is asserted to be behaviour which has
its foundation in customary law may in fact not have any legitimacy
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in Aboriginal traditional life at all. This concern has been expressed often by the courts
when dealing with cases in which an assault or killing of an Aborigina woman has been
the occasion of the charge. Such an assertion was put forward on behalf of a man who
beat his wife with an iron pipe and the court observed:

There was a suggestion made on behdf of the appellant, not by way of judtification but by
way of explanation, that in Aborigina society it is not unusud for women to be beaten if
they do not obey their husbands. In our opinion that answer goes no further than to describe
something which may occur from time to time; it goes no distance towards establishing that
such conduct is an accepted facet of Aborigina society. The suggestion overlooks the fact
that, at least in the experience of the courts, when such begtings take place it is usudly after
a great ded of acohol has been consumed. It dso ignores the very complex web of
relationships between men and women in Aborigind society (Jadurinv. R, 44 ALR 424 at
426 [Federd Court, Full Court]).

While the courts have continued to express their interest to learn what the Aboriginal
community has to say with respect to the appropriate sentence, the judges have warned
that the standard of sentences must meet a broader community standard and not just be
determined by what the Aboriginal community asserts is appropriate. Sometimes the
sentence will be harsher than that which, so it is asserted, the community considers
reasonable. The Australian Law Reform Commission agreed that the courts should not
disregard the values and views of the broader society (Australian Law Reform
Commission 1986, chapter 21). It was invariably the case that when a sentencing judge
announced (in a case involving violence against a spouse) that he would impose a sentence
different to that which he had been told the community required, the offender received a
heavier sentence as a result. In this respect it could be said that the judges have been more
mindful of the rights and opinions of the victims than the lawyers representing the accused
persons may have been.

The courts have aso been subject, at times, to complaints that the broader interests of
the community required that the judges ignore the reality of Aboriginal payback. Very
recently (R v. Minor, Northern Territory Court of Crimina Appeal, Unreported, 13
January 1992) the Crown appealed against a sentence in a mansaughter case on the basis
that, in taking into account the fact that payback was to be inflicted on the accused, the
judge had sanctioned unlawful violence. The Court of Criminal Appea reected that
suggestion. It is to be noted that in this case expert evidence was called during sentencing
on this and other aspects relating to community attitudes to the offences.

A review of the cases suggests that there is no lack of willingness of the courts to
learn Aboriginal attitudes as to sentence but there remains a continuing difficulty in
guaranteeing that accurate evidence is provided and, especialy, evidence of the attitudes
of the victim and hig/her family.
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The Role of the Expert Witness

If the courts are to have greater regard to the realities of Aboriginal society and to the
opinions of Aboriginal people as to the appropriate disposition of homicide cases, then the
first requirement will be that the law is made sufficiently flexible so as to be capable of
receiving direct evidence on relevant matters. The next issue is the method by which such
evidence is provided to the court. Who should provide the evidence and how should it be
evaluated?

As has been noted, many times evidence—directly or indirectly—has come from
Aboriginal people themselves. This is clearly very valuable, but there are considerations
which have to be taken into account even when the witnesses are Aboriginal. Opinions
may be as varied in an Aboriginal community as in any other. Bias and vested interest are
no less possible motivations for Aboriginal witnesses than for non-Aboriginal witnesses.
Thus it is necessary that, if evidence of 'Aboriginal Opinion' is to be given to the court,
efforts should be made to ensure that the court is getting the whole picture. Thisis a task
which has usualy fallen on the shoulders of the ALS lawyers and field officers. It is atask
which is difficult, not only because of the limited resources available to those services (and
time is the most limited of all resources), but is aso difficult because of the conflicts of
interest which can arise.

There is an important place for the expert witness to assist the court in gaining insight
into these questions of Aborigina opinion and custom. There are many continuing
restrictions on the admission of expert testimony and they are well described by Freckelton
(1985). While evidence from an anthropologist as to the behaviour of Aborigina peoplein
given situations might be very helpful to ajury in assessing the circumstances surrounding
a homicide, the courts have shown considerable caution in allowing such evidence lest it
be the case that the expert is really giving evidence on the very issue which it is the task of
the jury to decide. It is this objection which is often decisive in causing the rejection of
expert evidence which is directed to the question of the intention of the accused person at
the time when a homicide occurs. The general rule has been stated by the High Court in
these terms:

But particular descriptions of persons may conceivably form the subject of study and
of specia knowledge. This may be because they are abnormal in mentality or
abnormal in behaviour as a result of circumstances peculiar to their history or
situation . . . But before opinion evidence may be given upon the characteristics,
responses or behaviour of any special category of persons, it must be shown that they
form a subject of specia study or knowledge and only the opinions of one qualified by
special training or experience may be received. Evidence of his opinion must be
confined to matters which are the subject of his specia study or knowledge. Beyond
that his evidence must not go (Transport Publishing Co Pty Ltd v. Literature Board of
Review, [1956] 99 CLR 111 at 119).

162



Aborigina Homicide: Customary Law Defences or Customary Lawyers Defences?

The restrictions on the reception of expert evidence are by no means precisely
determined and, while there may be a continuing reluctance to expand the role of the
expert evidence in areas such as the laws of provocation, the courts have shown a
willingness to accept that, in more novel situations, the jury should not be denied the
assistance of an expert's testimony.

The Court of Criminal Appea in South Australia recently accepted that expert
evidence could be called in a murder case in support of a defence of duress where the
issue was the 'battered wife syndrome'. In this case, the Chief Justice noted the court's
reluctance to allow evidence which went to the very question which the jury had to decide,
and he commented that the mere fact that the jury would not have had any experience of
the syndrome was not a justification for the reception of the evidence, since jurors are
constantly asked to consider matters on which they have no life experience. His remarks
reflected the traditional concerns of the courts about such evidence. He first noted that the
defence of duress (like provocation) had both objective and subjective elements and that
the evidence which was sought to be led related both to the likely state of mind of the
accused as well as to the general response which women might have when placed in the
particular situation. The Chief Justice observed:

... the proffered evidence is concerned not so much with the particular responses of these
gopdlants as with what would be expected of women generdly ...who should find
themsealves in a domestic Situation such as that in which the appelants were. It is designed
to assst thecourt in ng whether women of reasonable firmness would succumb to the
pressure to participate in the offences (Runjanjic and Kontinnen v. R[1991] 53 A CrimR
362 at 368).

He then considered whether the evidence was in a category in which expert evidence
was permissible at all:

Not al knowledge, however, which is relevant to an issue and which forms part of an
organised field of knowledge, may be imparted to a court by means of expert
testimony. The law jealoudly guards the role of the jury ... as the judge of human
nature, of the behaviour of normal people and of situations which are within the
experience of ordinary persons or are capable of being understood by them (ibid. at
368).

The issue was resolved in favour of allowing the evidence even though it sought to
advise the jury of human behaviour in circumstances where juries had, in similar situations,
been precluded from hearing such expert evidence because they were required to make
their decision notwithstanding their personal ignorance of the situation which they were
assessing:

Nevertheless, some human situations or relations, or the attitudes or behaviour of some
categories of persons, may be so specia and so outside the experience of
jurors. . .that evidence of methodica studies of behaviour or attitudes in such
situations or relations, or of the attitudes or behaviour of those categories of persons,
may be admissible. The fact that the accused
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person cannot be characterised as an abnormal person or that the evidence relates to
the behaviour of normal persons in specia situations is not necessarily a bar to the
admission of such evidence (ibid. at 368).

As has been noted, the courts have accepted that expert evidence as to attitudes within the
Turkish community could be accepted in some circumstances and not in others. The rules asto
expert evidence are by no means certain, but on many occasons evidence from
anthropologists, sociologists and historians, among other disciplines, has been of great vaue. It
is certainly the case (and has been remarked upon, often with less than gpproval, by Aborigina
people) that in the Northern Territory there is hardly a community of Aborigina people which
has not been the source of the Ph.D study of at least one such person!

It is certainly not the case that such expert evidence, if available, is necessarily the
sole answer to the court's needs. It may be very helpful evidence to complement the
evidence obtained from members of the community. On the other hand, it is not axiomatic
that such evidence is necessarily itself free from bias nor of subjective considerations
which reduce its value. Anthropologists would also, no doubt, remark on their experiences
of being called upon by 'defence’ lawyers to provide evidence helpful to an accused person
but then being unable to accommodate the lawyers because their experience would be
more helpful to the prosecution. More often than not, such anthropologists are left to
observe that their opinions are then not provided to the court at all.

There is little doubt that the Aboriginal communities want their opinions heard by the
courts. They want those aspects of Aboriginal society which they believe are relevant to
offences to be known by the courts. Such opinions were emphatically stated to the Royal
Commission into Aboriginal Deaths in Custody as they had been years before to the
Australian Law Reform Commission. The courts have stumbled along trying to find
mechanisms which alow that expression of opinion to be heard. It will not adequately be
heard until legidative change allows for evidence to be called on issues relevant to the
defences in homicide charges and until the resources available to Aboriginal communities
permit them the opportunity to present the diversity of Aborigina opinion which arises
after any homicide.

If there is legidative recognition given to the entitlement of the courts to hear evidence
directly relevant to Aboriginal customs and behaviour—and to more precisely determine the
manner in which Aborigind opinion (and the diversity of such opinion as to sentence) may be
provided to the courts—then it may well be that there will be pressure to incorporate into any
such regime a mechanism to ensure that the diversity of non-Aborigina opinion may aso be
heard more clearly. Roden J., in consdering sentence of an Aborigind man who had been
convicted of the mandaughter of a non-Aborigind, received much evidence relating to the
difficult life of an Aborigina person in Brewarrina, New South Wales. He found the evidence
hel pful but expressed concern that he did not then have the same amount of information from a
non-Aborigina perspective. He remarked:
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Of course | do not advocate that sentences be passed 'on behalf of' victims; nor should
revenge be the object of sentencing. But so long as we respect community attitudes as
a relevant consideration in the assessment of sentence, we should recognise the fact
that one factor operating to mould those attitudes, is respect and regard for the violated
rights of the victims of crime. They would better understand sentencing decisions, |
believe, if they were given an opportunity of being heard before those decisions were
made (R v. Wise, Supreme Court, New South Wales, Roden J., Unreported 19 October
1988).

Conclusion

While there is continuing evidence of Aboriginal dissatisfaction about the inability of the
courts to fully take into account Aboriginal customs and experience in determining the
guilt or innocence of offenders charged with homicide, and aso as to the considerations
which should be taken into account in sentencing such offenders, there is by no means a
united Aboriginal opinion on these matters. Increasingly, there have been complaints by
and on behalf of Aborigina women that the legal system—and the Aborigina Legal
Services themselves—while providing a commendable service to Aborigina men, have
failed to represent the opinions of Aboriginal women, who are most often the victims of
homicide in Aborigina communities. There have been many complaints, not aways
publicly made, that submissions on behaf of Aborigina men have mis-stated Aboriginal
customary laws and traditions.

Before any moves are made to legislate so as to ensure that the courts are freed from
restrictions in the reception of evidence as to Aboriginal customs and opinions, it will first
be necessary for the Aboriginal Legal Services to seek the opinions of their constituentsin
reconciling the, at times, competing interests of those Aborigina people whose civil
liberties they must protect when they are accused of crimes and those Aboriginal people
whose civil liberties have been violated when they have become the victims of crime.
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THIS PAPER WILL ADDRESS THE QUESTIONS. 'IN WHAT WAY IS ABORIGINAL
homicide different from that in mainstream society?, 'What are our perceptions
of its character?, and 'What drives it?. There are no unproblematic or
uncompromised means of understanding such a complex and fraught area:
rather, the 'searchlights of different analytical and political perspectives can
ultimately illuminate the overall picture, giving sense and depth to it even if
many areas still lie in shadow. This paper offers the outline of a perspective that
is grounded in some ten years of living and working at a close level with
Aboriginal people in remote areas, but which, nonetheless, has to be seen as
partial, contingent, and itself embedded within personal and wider social
histories.

Aboriginal people with whom the author lived and worked, in explaining
underlying structural differences in what appeared similar social phenomena, would
say that they were 'same, but different’. Aboriginal homicide and that in the wider
society are similar in many ways and yet are profoundly dissimilar in others.

Above all else, perhaps, a major difference lies in the redlity that to discuss
Aboriginal homicide in a forum such as this conference has to be seen in a political
context. This is in no small part because of arguments (such as those of the
criminologist Paul Wilson or of Black activists such as Bobbi Sykes) which see the
appalling health, violence, homicide and other statistics
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in some Aborigina communities as directly and causaly resulting from White
Australian colonialism and continuing oppression. Black deaths, Paul Wilson (1982)
argues, are ultimately caused by White hands, and from this perspective then they are
political deaths.

It is not only the deaths which are constructed in political terms, however, but
indeed their subsequent discussion. There is a pervasive and powerfully argued view
amongst many Aborigina people that fraught matters such as alcohol use, violence
and homicide in Aborigina societies should not be discussed in public forums. These
are matters for Aboriginal people only, it is asserted, and their airing to non-
Aboriginal audiences only adds to racist stereotypes of Aborigina people. The strong
adverse reactions from many Aborigina people to David Bradbury’s film Sate of
Shock—which so powerfully and disquietingly portrays drinking and violence in a
north Queensland settlement—is a case in point. Furthermore, it is contended that
non-Aboriginal researchers, bureaucrats, media reporters and others make their
professional careers by exploiting the misery of Aborigina people, thus ultimately
continuing the colonial enterprise of our own forebears under a different guise. The
frontier thus becomes, in this argument, not so much a matter of physical but of social
and political geography.

Careful attention should be given to these Aboriginal views. It is of immense
importance that, whether we are researchers, administrators or indeed simply
concerned individuals, a strong sense of accountability to Aboriginal people is
maintained in what we undertake. This should include a keen awareness of the
cultural, social and political systems within which we and Aboriginal people operate.
At the same time, critical attention must be given to the question of exactly to whom
we are accountable. Aboriginal people are no more a solidary and undifferentiated
mass than are non-Aboriginal Australians. Within Aboriginal societies there are the
dominators and the dominated, the exploiters and the exploited, the perpetrators and
the victims. The film Sate of Shock (referred to earlier in this paper) paints a
compelling and disturbing picture of the life history and circumstances of a young
Aboriginal man who had been gaoled for the murder of his defacto wife, and who had
been subsequently released after successful legal arguments that the murder was just
one instance of the endemic violence in his community resulting from cultural
disintegration under Queensland Government policies. Yet, powerful as the film was
there were voices missing in it—those of the dead girl and of her family. In our work,
whether as researchers, administrators or in other capacities, we should seek always to
ensure that, along with Aboriginal people themselves, we are helping to strengthen the
mechanisms within Aboriginal societies which allow those muted voices to be heard.

While being sensitive to concerns about the treatment of matters within
Aboriginal societies, there is a need to examine some of the bases on which
Aboriginal hostility to their discussion by others is predicated. One relates to an
understandable resentment at the often cavalier, voyeuristic and exploitative manner
in which sensitive and hurtful matters concerning Aboriginal people are dealt with by
the media. Aborigina people often complain they feel 'shamed’ by such insensitive
portrayals and quite rightly
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observe that they reinforce racial stereotypes. Another arguably relates to a cultural
view of knowledge which has common features across Aboriginal Australia—from
remote to urban areas. In this view, even what might by researchers and others be seen
as 'public’ information is, as the Aboriginal people concerned see it, rightfully theirs
and is not to be used by outsiders. Knowledge in this view cannot be objectified and
detached from particular individuals and events but is intimately and necessarily
bound up with them. There is a contrast, therefore, between a common Aboriginal
construction of knowledge, as personalised and owned, with a western one of data, as
objectified and public.

A third and critical dimension to both Aboriginal and non-Aboriginal views on
guestions such as discussions of sensitive matters within Aboriginal societies, is their
grounding in and reflection of the fundamental racism of Australian society. It is the
inculcation of racist ideology in non-Aboriginal Australians which alows us to
unquestioningly accept the premise that 'Aborigina’ means ’other—that our
connections to this other are at best those of a sympathetic outsider, and that indeed
this very 'otherness’ is such that non-Aboriginal Australians have no legitimate basis
upon which to interact with or comment upon features within Aboriginal society.
Equally, it is areflection of the insidious pervasiveness of racism in the wider society
that much of Aboriginal rhetoric is predicated upon a denial of the nexus between
their societies and the wider one. Thisis not to deny difference; rather, what is being
argued is the philosophical and indeed political position that we are all necessarily
connected—that individuals, events and forces within one sector are at a whole range
of levels linked to those in others—and that to deny this is to unwittingly accept the
tenets of the racism which underlies how White Australia deals with Aboriginal
Austraia.

Other similarities and differences between Aboriginal homicide and that in non-
Aboriginal society will now be considered. Some of the statistics on homicide can
provide a suggestive departure point. Their most striking feature, of course, is that
Aboriginal people are massively over-represented as both victims of homicide and
offenders. Figures from the Australian Institute of Criminology (Strang 1991) show
that in the period 1989-90, Aboriginal and Torres Strait Islander people comprised at
least 12 per cent of all homicide victims and 15 per cent of all offenders, while they
made up only 1.5 per cent of the total Australian population. When the statistics for
each state are examined, it is clear that in Western Australia and Queensland
particularly, Aboriginal people are disproportionately represented in homicide
statistics. In Queensland, for example, at least 18 per cent of victims and 22 per cent
of offenders were Aboriginal or Torres Strait Islander people, who constituted only
some 2.4 per cent of its population.

Within Queensland itself, anecdotal and other evidence suggests that it is the
Aboriginal community settlements, above all else, where homicide occurs. Paul
Wilson (1982), for example, found that across seventeen Queensland Aboriginal
settlements between late 1978 and mid-1981, the homicide rate was 39.6 per
100,000—more than twelve times the Queensland average. The author’'s own figures
for one remote settlement indicated a rate at one stage of over 400 per 100,000
(Martin 1988). Homicide, therefore, is not evenly
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distributed across Aboriginal Australia but occurs disproportionately amongst the
residents of Aboriginal settlements.

The Australian Institute of Criminology figures (Strang 1991, p. 31) also show
that for the period 1989-90, of the cases where the primary relationship between the
offender and victim was identified, only 12 per cent of victims had been killed by
someone unknown to them. The figures further indicate that there was little inter-
racial homicidein Australia. These facts are suggestive: the fact that, overwhelmingly,
homicide takes place within racial groups and that, more generally, victims are killed
by people from their family and social networks, is indicative of the discrete and
separate social worlds within which many Aboriginal people move, and of how
violence and anger is so often turned inwards rather than being directed at the wider
society (see also Aboriginal Coordinating Council 1990, p. 25 which talks of rage
turned inward).

For both White and Aboriginal people, alcohol influence is closely related to
homicidal violence. Where the presence or otherwise of alcohol had been recorded,
however, almost 50 per cent of White victims had been under the influence of alcohol
compared with 80 per cent of Aborigina victims, and 70 per cent of White offenders
had been affected by alcohol compared with 86 per cent of Aborigina offenders
(Strang 1991, pp. 26, 30).

Given that it is often said that there are structural similarities between the position
of women as dominated gender and Aboriginals as subjugated race, it is instructive to
compare the statistics for homicide between the genders. While homicide is largely a
male phenomenon, nearly 40 per cent of homicides in Australia 1989-90 were inter-
gender (and of these, in over 25 per cent of cases the offenders were female) (Strang
1991, p. 24). If the homicide statistics are anything to go by, it would seem that the
mutual exclusivity of the gender-based worlds in Australia as a whole is less marked
than those based on race. Aborigina women, it should be noted here, are at a far
higher risk than are White women. The figures indicate that the risk of homicide for
Australian women as a whole is half that for men—for Aboriginal women, it is over
70 per cent that of Aboriginal men.

To summarise to this point, the figures already discussed show us that Aboriginal
people are far more vulnerable to homicide, both as offenders and victims, than are
White Australians, and the figures suggest this vulnerability is even further increased
for Aboriginal residents of community settlements. Alcohol is involved in the
substantial majority of Aborigina homicides—even more so than is the case for
White Australians. The figures indicate that Aboriginal women are far more at risk
than are White women and, further, that the violence culminating in homicide is
overwhelmingly directed within Aboriginal societies rather than externaly.

Homicide, whether for White or for Aborigina societies, is not a phenomenon sui
generis. Clearly, for both White and Aborigind Austrdians, the datistics aone
demondtrate that, as a social phenomenon, homicide can only be considered along with the
related phenomenon of acohol consumption. Clearly too, the violence that results in
homicide in any society has to be considered in relation to al the other manifestations of
violence in that society. Anecdota and published evidence shows that in many aress of
Aboriginal Austrdia,
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particularly areas such as the settlement communities in Queendand, levels of assault and

other violence are extremely high. For example, the study by Wilson (1982, pp. 4-5)

reported a serious assault rate across the seventeen Queensland settlements that was over
five times that in the wider community. Aboriginal researcher Judy Atkinson (1989, p. 11)
guotes an estimate that domestic violence affects 90 per cent of Aboriginal families living

in trust settlements, and Bolger (1991, p. 11) presents statistics which show Northern
Territory Aboriginal women were 'grossly over-represented' in assault as well as homicide
statistics.

These statistics would suggest that homicide is embedded within wider patterns
of disproportionately high levels of violence in parts of Aboriginal Australia. These
statistics can in turn be linked to others relating to suicide, health, life expectancy,
alcohol consumption, indicators such as income, employment and educational levels
and so forth, through arguments such as those advanced by Paul Wilson and by the
Aboriginal Coordinating Council, among others. These all too common features of
Aboriginal societies, it is argued, themselves result from the 'structural violence'
perpetrated by White Australia on Aboriginal peoplbe- dispossession, the
institutionalisation, the oppression, the discrimination and the racism—which is a
continuing feature of relations between Aboriginal people and the wider state. The
bitterness and anger become directed, by and large, internally rather than against the
White oppressors and reflect the overwhelming power differential between the two.

The result is apathy, alienation, alcohol abuse, suicide and violence (Aboriginal
Coordinating Council 1990, pp. 24-6).

These arguments, however, are but a partial truth, for they ultimately portray
Aboriginal people simply as the passive victims of imposed forces, rather than as
actively responding to them, and indeed, creating distinctively Aboriginal orders in
the new, albeit often traumatic, circumstancss, (for instance, Reynolds 1981;
Trigger 1992; Morris 1989). Aboriginal responses to White Australia are embedded in
and arise from sets of particular perspectives, dispositions, emotional constructs,
tastes, practices and so forth which might be broadly placed under the rubric of
‘culture’. Culture, in this sense, is to be seen as dynamic, arising in part through the
articulation between Aboriginal societies and the wider one, and at the same time
structuring the nature of that articulation.

Such a perspective raises important questions when matters such as the abuse of
alcohol within Aboriginal societies, the high levels of violence, or other instances of what
might be labelled social pathology are considered. Firstly, the notion of 'culture' requires
an allowance for differing perspectives and practieghin Aboriginal societies and
indeed between them. The author's own research in a remote Queensland area provides
some suggestive data (Martin 1988). The data was gathered on drinking patterns and on
various categories of offences for which arrests had been made over a number of sample
years, and then plotted against the standard population pyramid for the area.

Figure 1 relates to patterns of alcohol consumption, primarily at the beer canteen
but also from other sources including illicitly resold alcohol ('sly grog’). It can be seen
that, while significant numbers of women drank, proportionately far more men drank
for each age range. Proportionately more women were occasional drinkers than were
men, although for both sexes over
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the age of thirty years, regular (and often very heavy) rather than occasional alcohol
consumption was the norm. (Note: while somewhat subjective in nature, the
definitions used were that regular drinkers encompassed those who went to the beer
canteen every night it was open, while occasional ones were those who were publicly
known to drink, but did so intermittently or rarely. The ascription of being a regular’,
'occasional’ or 'non’ drinker for each individual was given to the author by Aborigina

people.)

Figure 1l

Male and Female Patterns of Alcohol Consumption
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The relatively high proportion of occasional drinkers under the age of twenty
resulted from the age limit of eighteen years usually enforced at the canteen—those
under this age drank when other alcohol, such as’sly grog’, was available.

Significantly, by the time men reached adulthood, the overwhelming majority
were regular or heavy drinkers, as were a smaller but nonetheless significant number
of women in each age group. It should be noted that the generation of grandmothers—
on whom the burden of child care was increasingly falling—were precisely those who
rarely if ever drank, and that this has major implications for the type of society which
will be reproduced in the future. Two points are to be noted: the first relates to the
substantial
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difference between the sexes in drinking patterns (reflected also in the violence and
other statistics). Aboriginal men and women are both subject at a broad level to the
ingtitutions and forces of the wider society, and indeed to its oppression and racism.
The ways in which Aboriginal women articulate with and respond to these imposed
forms as opposed to men, however, depends precisely upon the differing dispositions,
practices, emotional constructs and so forth which are seen within Aboriginal societies
as appropriate to each gender.

The second and related point is that, while virtually al adult men of all ages
drank regularly, and while field observations (Martin 1988) and evidence from
elsewhere indicates that a whole range of offences are related (if in a complex fashion)
to acohol consumption, the offences for which men were arrested varied quite
significantly across the generations—as did those between men and women. This can
be seen in Figure 2, which aggregates offences for one sample year into five main
categories. It should first be noted that these statistics relate to offences, not
individuals—certain people were arrested on a number of occasions. Secondly,
offence rates for women were less than one-fifth those for men, reflected in the
different scales used in the figure for each.

Figure 2

Male and Female Aggr egate Offencesfor One Sample Y ear
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Thirdly, while arrests for alcohol-related offences predominated for all age ranges
and for both genders, property-related offences (stealing cars, smashing windows and
so on) were almost exclusively the province of males aged under twenty-five years
and, to amuch lesser extent, women aged
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under twenty years. Firearms offences were ailmost always committed by young men
aged under twenty years and to a lesser extent men aged between twenty and twenty-
five years. No women were arrested for firearms offences, despite the fact that the
weapons were usualy accessible to anyone who wanted to get them, male or female.
Assaults were also committed overwhelmingly by men—especially those aged
between twenty and twenty-five years. While there is clearly the need for longitudinal
studies, the explanation for these statistics lies, in part at least, in what constitutes
appropriate and indeed meaningful behaviours for the different age ranges and for the
sexes—that is, what could be called sub-sets of the emergent culture of the Aboriginal
people of the areain question.

The data in Figure 2 has been aggregated and re-presented in Figure 3 in terms of
the numbers of people arrested in the sample year by age and gender, shown against
the population figures for each category. The data demonstrates clearly that, for this
remote area, coming into contact with the Queensland justice system is normative
rather than aberrant behaviour for certain categories of Aborigina people, most
particularly men. All men aged between twenty and thirty years were arrested at |east
once during this year, while far fewer women were arrested, almost none older than
forty years.

Figure 3

Numbers of People Arrested in the Sample Year by Age and Gender
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Such statistics should indeed be seen as signs of a society in deep distress and
under severe pressure—but these statistics also suggest that many of the clues to
understanding them lie within the society itself. It is important to make the point here
that issues such as high levels of alcohol consumption
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and violence are of immense concern to many Aborigina people themselves, and that
there is no single consensus about them. Aboriginal people have a range of strongly
held views about these matters, as do White Australians in relation to the same
phenomena within their own society. Nonetheless, ultimately analyses of such
phenomena have to be grounded in Aboriginal cultural understandings and processes,
as well as taking account of the complex articulation between them and the all-
pervasive institutions and forces of White Australia.

The author’'s own research in one particular region of Aborigina Australia has
demonstrated that, while high levels of fighting and violence can be attributed in part
to the effects of ever increasing intervention by the wider society, they are also deeply
rooted in cultural values relating to such matters as the high stress on persona
autonomy, on appropriate behaviours for each sex, on notions of morality, on how
individuals are seen to be related to wider social groupings, on the appropriate
expression of emotions such as anger, and on how individuals are expected to act
upon the world in order to achieve their ends or redress wrongs done to them (Martin
1988, p. 16).

Reser (1990), in a comprehensive research paper prepared for the Roya
Commission into Aboriginal Deaths in Custody, argues that in Aboriginal Australia
there is a marked difference in the domain of the emotions in comparison with White
Australia, particularly in the socialisation of affect, in modes of emotional coping, and
in the centrality of emotional experience and expression. There is, in Reser’s view, a
substantial elaboration of the expression of anger in Aboriginal cultures, and he argues
that to understand violence in them it is essential to appreciate the real cultural
differences in the means of emotional expression and the functions that are served by
such expressions of anger (Reser 1990, p. 30).

Patterns of alcohol consumption cannot be separated from such culturally based
notions. Whatever the origind motivations for its use, either individualy or
collectively, acohol consumption takes on its own dynamic and meanings. Alcohol
consumption is not an individual activity but a quintessentially social one, with
socialy-ascribed meanings. Aborigina drinking, as the work of many researchers
shows, has been widely assimilated to basic Aboriginal cultura notions such as those
of sharing and reciprocity (Brady & Palmer 1984).

Aboriginal people with whom the author worked made it very clear that they
thought people got drunk in order to release the feelings of anger and aggression
towards others that they normally repressed while sober. Yet it istoo simplistic to see
alcohol consumption causally related to violence in any straightforward fashion.
Rather, excessive alcohol consumption and violence together in some areas of
Aborigina Australia are becoming intrinsic dimensions of an emergent, if
problematic, contemporary culture (see, for example, Reser 1990, p. 54).

Where do such arguments lead and, of course even more critically, where do they
lead Aboriginal people? A concentration on the internal dynamics of Aborigina
societies to the exclusion of an analysis of the institutions and processes of the wider
state could lead to justifiable charges of 'blaming the victims. Yet, 'blame’ is not a
useful concept here. Rather, in understanding
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something of the immense complexity of the manner in which the institutions of
White society impinge upon and feed into Aboriginal lives at all levels, the full import
and impact of the continuing history of colonialism in this country can be truly
understood. In so doing, we will be better equipped to argue for the structural changes
which will enable Aboriginal people themselves to address the problems within their
societies.

References

Aboriginal Coordinating Council 1990, Submission to the Royal Commission into
Aboriginal Deaths in Custody Cairns, Queensland.

Atkinson, J. 1989 (unpub.),Violence in Aborigina Australia, draft manuscript,
prepared for the National Committee on Violence.

Bolger, A. 1991, Aboriginal Women and Domestic Violence, Report for the
Criminology Research Council and the Northern Territory Commissioner of
Police, North Australia Research Unit, Australian National University, Darwin.

Brady, M. & Palmer, K. 1984, Alcohol in the Outback, North Australia Research Unit,
Australian National University, Darwin.

Martin, D.F. 1988, Background Paper on Social and Family Factors for the Aurukun
Case, Report to the Royal Commission into Aboriginal Deaths in Custody,
Department of Prehistory and Anthropology, Australian National University,
Canberra.

Morris, B. 1989, Domesticating Resistance: The Dhan-Gadi Aborigines and the
Australian State, Explorations in Anthropology Series, University of London,
Berg, Oxford.

Queendand Domestic Violence Task Force 1988, Beyond These Walls, Department of
Family Services and Welfare Housing, Brisbane.

Reser, J. 1990, A perspective on the causes and cultural context of violence in
Aboriginal communities in north Queensland, Report to the Royal Commission
into Aboriginal Deaths in Custody, James Cook University of North Queensland,
Townsville.

Reynolds, H. 1981, The Other Sde of the Frontier: Aboriginal resistance to the
European invasion of Australia, Penguin, Melbourne.

Strang, H. 1991, Homicides in Australia 1989-90, Australian Institute of
Criminology, Canberra.

Trigger, D.S. 1992 Whitefella Comin’: Aboriginal responses to colonialism in
northern Australia, Cambridge University Press, Cambridge.

Wilson, P. 1982Black Death White Hands, Allen and Unwin, Sydney.

176



HOMICIDE AND
INTELLECTUALLY DISABLED
OFFENDERS

Susan Hayes

Associate Professor

Department of Behavioural Sciences
In Medicine

University of Sydney

New South Wales

THE ISSUES WHICH PERTAIN GENERALLY TO PERSONS ACCUSED OF MURDER but
who may be suffering from a mental abnormality aso pertain to the
intellectually disabled accused. These issues include whether or not the person
is entitlted to a defence of insanity, or the defence of diminished
responsibility—available in New South Wales, Queensland and the Northern
Territory (Hayes 1991, pp. 145-57). The issues are complicated in the case of
the intellectually disabled accused by the fact that the accused may be dualy
diagnosed, that is, in addition to the intellectual disability (which in itself may
make a particular defence available) there may be a concomitant diagnosis of
mental illness or behavioural disturbance.

Although the terminology ‘insanity defence or 'defence of menta illness may be
offensive to the person with the intellectua disability and his or her advocates, provided the
disability affects the person in such a way that the dements of the M'Naghten Rules
(1843 10 Clark and Fin.200:8 ER 718; per Lord Chief Justice Tindall at 722) are satisfied,
this defence is available. The M'Naghten Rules state that:

To establish a defence on the ground of insanity, it must be clearly proved that, at
the time of the committing of the act, the party accused was labouring under such a
defect of reason, from disease of the mind, so as not to know the nature and quality
of the act he was doing; or, if he did know it, that he did not know he was doing
what was wrong.
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In particular, the issues as identified by lerace (1988) are whether intellectua
disability could result in a defect of reason to the extent that the person did not know
the nature and quality of the act he was doing or if he did know it, that he did not
know he was doing what was wrong; and whether intellectual disability is a 'disease of
the mind' for the purposes of the M'Naghten Rules. lerace examines the cases which
establish that this defence is open to the intellectually disabled accused, irrespective of
the presence of psychiatric abnormality.

An example of the defence of diminished respongbility is that which is gated in
Section 23a of the New South Wales Crimes Act 1900 which states that:

Where, on the trial of a person for murder, it appears that at the time of the acts or
omissions causing the death charged the person was suffering from such
abnormality of mind (whether arising from a condition of arrested or retarded
development of mind or any inherent causes or induced by disease or injury) as
substantially impaired his mental responsibility for the acts or omissions, he shall
not be convicted of murder.

In R v. Byrne, Lord Parker CJ, distinguished the term ‘abnormality of mind' from
the M'Naghten Rules thus:

‘Abnormality of mind', which has to be contrasted with the time-honoured
expression in the M'Naghten Rules 'defect of reason’, means a state of mind so
different from that of ordinary human beings that the reasonable man would term it
abnormal. It appearsto usto be wide enough to cover the mind's activitiesin al its
aspects, not only the perception of physical acts and matters, and the ability to
form arationa judgment whether an act is right or wrong; but also the ability to
exercise will-power to control physical acts in accordance with that rational
judgment. (R v. Byrne [1960] 2 QB 396, and approved in R v. Purdy [1982]
2 NSW LR 964)

Therefore, the expert evidence to be presented in relation to a defence of
diminished responsibility for an intellectually disabled offender is:
that the accused has an abnormality of mind;

that the abnormality has arisen from the causes mentioned in the statutes
including a condition of arrested or retarded development of mind or any
inherent causes or induced by disease or injury; and

that there is substantial impairment.
The defence of diminished responsibility is a controversia one, partly because in some
jurisdictions there is the necessty to edtablish a link between the accused's mentd

responsbility and the act of killing. The controversy, and the role of expert witnesses is
canvassed esawhere (see Hayes 1991).
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Patter ns of Homicide by the Accused with an Intellectual Disability

It would appear from the limited data available, particularly in Australian jurisdictions,
that offences against persons, including the offence of murder is disproportionately
over-represented amongst prisoners with an intellectual disability. A study in New
South Wales prisons (Hayes & Mcllwain 1988) found that amongst the intellectualy
disabled population (an 1Q score of less than seventy and deficitsin social and adaptive
functioning) 22 per cent were charged with murder. When the borderline category
(those with an 1Q of between seventy and eighty, and serious deficits in socia and
adaptive functioning) were included, the prevalence dropped to 7.4 per cent, compared
with the census of Australian prisoners at 6 per cent. These findings tend to be
confirmed by a Western Australian study (Jones & Coombes 1990) which found
16.7 per cent of the intellectually disabled prisoner population were charged with
murder compared with 6.3 per cent of the general prisoner population.

Research world-wide (Hayes & Craddock 1984, chapter 2) indicates that
intellectually disabled offenders tend to commit offences against property and persons,
including murder, assault, arson, break and enter, and car theft. Offences for drugs,
fase pretences, robbery, or escape—that is, offences which require a more
sophisticated degree of intellectual ability and planning—are infrequent (Hayes &
Mcllwain 1988; Jones & Coombes 1990).

The offences committed by intellectually disabled forensic patients who are dually
diagnosed as having a psychiatric abnormality in addition to their intellectual disability
tend not to differ significantly from those who are not classified as forensic patients.

In terms of severity of crimes committed by intellectualy disabled offenders, there
tends to be a clustering of offenders who have committed repeated minor violations, and
those who have committed a mgjor offence such as murder, wheress the 'middle ground' of
offences—particularly those involving planning ability and reasoning skills tends to be
under-represented.

The profile of the intellectually disabled prisoner in Australia (Hayes &
Mcllwain 1988; Jones & Coombes 1990) is as follows: the average age tends to be
in the twenties; unemployment is the norm, and those who are employed have low
status jobs; very few have received schooling after the age of 16; most are single;
Aboriginal people are over-represented; alcohol abuse is prevalent and is
commonly related to the commission of the offence; severe deficits in social and
adaptive skills are present, particularly in the areas of communication and social
interaction skills; there is a high prevalence of multiple problems such as
psychiatric abnormality, behaviour disorder, sensory deficit, or communication
deficit in addition to the intellectual disability.

The pattern of the specific offence of homicide amongst intellectually disabled
offenders has received scant attention, probably owing to the small numbers involved.
Preliminary examination of client data assembled by the author indicates that there
appears to be a tendency for the accused with an intellectual disability, when compared
with the genera offending population, to be more often involved in homicide against
unknown persons, such as a
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person encountered in the street, or the victim of a sexual assault by the accused.
When the intellectually disabled accused murders a person known to him or her, it is
likely to be a member of their family or a person resident in the same group home or
institution. It is important to note that alcohol is implicated in the commission of the
offence in many cases, whereas the abuse of other legal and illegal drugs appears to be
rare. It also appears that homicides involving bizarre elements or mutilation of the
victim tend to be rare. The pattern is more likely to be that of the individual lashing out
aggressively, perhaps without even being fully aware that their actions could result in
the death of another person. Some intellectually disabled offenders do not have a clear
concept of death.

Prevention and Control

Ironically, attempts at prevention or control of homicidal behaviour by intellectualy
disabled persons usualy only occurs after the commission of a violent and sometimes
fatal offence. There is frequently a pattern of acts of violence against other people,
such as the other residents of a group home or staff members or family members,
against property perhaps involving arson or smashing possessions, or against the
person him or herself, such as acts of self-mutilation. Typically, there have been ad hoc
attempts at controlling the problem, usually with behaviour management techniques or
tranquillising medication. The person may have been shifted to a number of different
places of residence, owing to violent and unpredictable behaviour. This exacerbates the
lack of continuity of any behavioural management programs and enhances the
likelihood that new staff members will not be able to anticipate and deflect violent
behaviour. The person may have been found to be unmanageable by their family. Their
unmanageable and aggressive behaviour has often caused problems for years, in a
number of situations, including at school and in the workplace. The work history may
also be fragmented owing to violent and unpredictable behaviour causing termination
of employment. Two case histories illustrate the irony of a situation where appropriate
resources are allocated to the individual only after the commission of a violent offence.

Case 1 —Peter

At the age of sixteen, Peter resided in a group home in a country location. Despite a
devoted and caring family he had been moved into a group home when his behaviour
within the family context became unmanageable. As he grew in physica stature he
posed a threat to other members of the family. After being resident in the group home
for some period of time, he brutally murdered another resident, and mutilated the body.
As far as could be determined, he did not suffer from any psychiatric abnormality. He
was incarcerated in a series of juvenile ingtitutions, following a finding of unfitness to
be tried. He had received a limiting term at a special hearing, and was supervised by
the Mental Health Review Tribunal. On the expiration of the limiting term, the
supervision by the Tribunal also ceased. He was released from custody and sent back
to the family. Within weeks, there was
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turmoil within the family owing to his aggressive behaviour towards his mother in
particular (he threatened her with a knife) and the strong suspicion that he had sexually
molested his three year old sister. The family were assisted in their attempts to manage
his behaviour and keep him at home by teams of intellectual disability professionals,
but there were limitations on the time and availability of the professionas. Following
the intervention of several agencies (the agencies will not be identified here, in order to
preserve their confidentiality and the confidentiaity of this case) the relevant
government department was ordered to find an appropriate placement and to institute
management procedures as a matter of urgency. Since being removed from his family,
Peter has had a number of placements including a secure ward for very violent and
serioudly intellectually disabled people. This was felt to be inappropriate for Peter
whose level of intellectua disability is mild to borderline. He was then placed in award
environment which included patients with psychiatric illnesses and behavioural
disturbances, most of whom required short-term intervention and supervision. During
all of thistime, the relevant government department allocated a special nurse to him on
a one-to-one basis, twenty-four hours a day, seven days a week. With intense
professional involvement, and the application of appropriate behaviour management
techniques by extremely skilled professionas, as well as the one-to-one supervision,
Peter's behaviour has improved to the point where there have been no violent outbursts
for at least nine months. He is being considered for a work placement. He is not in a
secure contained environment, but whenever he leaves the ward he is accompanied by
his caregiver. When he goes on work placement, the caregiver will go also. Thereis no
doubt that the financial and professiona resource input into this case has been
warranted in terms of the prevention of harm to others in the community and the
improvement in Peter's behavioural disturbances. Nevertheless, had this level of
resource application been available to Peter and his family a decade ago when his
behaviour first began to be a problem, it is highly likely that the death of his co-resident
in the group home could have been prevented. There is as yet no clear indication of
how long Peter will require the intense one-to-one supervision.

Case 2 —Allen

Allen is a 31-year-old man who is functioning in the mild range of intellectual
disability, on a percentile rank of three. He has serious social and adaptive skills
deficits, his functional age equivaents being between five years and seven years. His
intellectual disability was detected soon after birth. From the age of eleven he resided
in a series of ingtitutions for intellectually disabled young men, including being a
boarder at a special school, and at one stage being moved to a group home in aremote
country location. He has on occasions been admitted to psychiatric hospitals, and has
lived on the streets, as well as having been resident in inner-city boarding houses. His
mother died when he was twelve. His sister died when he was in his mid-twenties. His
father cannot care for him owing to the father's psychiatric illness. Allen suffers from
epilepsy. He has been described as manipulative and
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unpredictable. It was not uncommon for Allen to be banned from or kicked out of
places where he resided either because he did not pay his rent or because he used
aggressive and intimidating behaviour towards others and caused damage to property.
Despite maintaining contact with his community resource person, he lived a life
characterised by dislocation, and the use of violent and aggressive behaviour in order
to get his own way. He was unable to find and maintain employment, nor to become
involved in educational opportunities. He was placed under the guardianship of the
relevant Minister in November 1979. In 1989 Allen was charged with murder,
following a night of violence during which he and two co-accused violently assaulted
and robbed a number of people, mostly street dwellers. One of these assaults resulted
in the death of the victim. Allen was found unfit to be tried and following a specia
hearing of the facts, he was given alimiting term of seven years. For some time he was
in the protection wing of a maximum security gaol, and was aso admitted to the prison
hospital on several occasions. Eighteen months ago (approximately January 1991),
Allen was transferred to a specia unit for intellectually disabled offenders where he has
received consistent behaviour management programs which have addressed his socia
and adaptive skills deficits, as well as his violent and aggressive behaviour. He has been
gradually taken off all tranquillising medication except that which is necessary for the
management of his epilepsy. During his fitness hearing, one expert witness expressed
the opinion that Allen would be incapable of learning any new skills and that his
behaviour in the future could only be managed by massive doses of tranquillising
medication. This appears not to be the case. Allen engages in a number of activitiesin
the specia unit. He works at assembling the earphones used on aircraft. He cleans his
cell, plays sport and participates in games of cards, assembles jig-saw puzzles,
participates in literacy and numeracy programs, unit meetings, and persona
relationships programs. His behaviour is stabilised and he has had no major outbursts
of violence for some months. He is now able to articulate his problems and frustrations
more clearly and has achieved the ability to empathise with other people. He shows
insight into his own behaviour and is able to predict consequences, for example, that
losing his temper is not worthwhile because he is moved out of the special unit to a
segregation unit for a period of time. He has been reclassified from a maximum
security prisoner to a medium security prisoner, and will shortly be transferred to a
medium security specia unit. It is unfortunate that, in order to obtain appropriate and
consistent programs from motivated and professional staff in a secure residential
environment, it was necessary for Allen's living conditions and socia interactions to
deteriorate to the point where he was virtualy living on the streets and committing
random violent assaults. Had he received appropriate resources when he was first
institutionalised at the age of eleven, it is unlikely that he would currently be in prison.
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Predicting and Preventing Violent Behaviour

The prediction of violent behaviour is an area which is notoriously unreliable (Litwack
& Schlesinger 1987). Nevertheless, under certain circumstances it may be possible to
predict violent behaviour accurately enough to justify certain types of intervention and
preventative actions. More specificaly:

1. There is no research that contradicts the common sense notion that when an
individual has clearly exhibited a recent history of repeated violence, it is
reasonable to assume that that individual is likely to act violently again in the
foreseeabl e future unless there has been a significant change in the attitudes or
circumstances that have repeatedly led to the violence in the recent past.

2. Thereisno research that contradicts the notion that even when an individual's
‘history' of violence is a somewhat distant history of a single act of (serious)
violence—which has led to a continuing confinement—it can reasonably be
assumed that that individual will act violently again, if released from
confinement, if it can be shown that he or she maintains the same complex of
attitudes and persondity traits (and physical abilities) that led to violence in
the past and that, if released, the individua would confront the same
circumstances that led to violence in the past.

3. Thereis no evidence regarding the validity of predictions of violence that are
based upon threats, or statements of intention, to commit violence.

4. Eveninthe absence of ahistory or threats of violence, there may be occasions
(for example, when an individua is clearly on the brink of violence) when
preventative action is justified based on a prediction of violence.

5. Although mental health professionals have yet to demonstrate any special
ability, not shared equally by lay persons, to predict violence, they may well
yet demonstrate such an ability—at least in certain circumstances, or, at least
they may well possess specia techniques or understandings that can improve
the accuracy of predictions of violence (Litwack & Schlesinger 1987,
pp. 236-47).

When these principles are applied to the intellectually disabled person accused of
homicide, a number of specific principles of preventative action emerge. The first is
that if a person has committed a violent act, they are likely to do so again unless there
has been a change in their attitudes or circumstances. Such a change seldom occurs
with the intellectually disabled accused persons who commit homicide. The early acts
of violence, as can be seen from the case histories described above, usualy result in
less rather than more supervision and intervention, and less likelihood of placement in
an appropriate residential situation and involvement in appropriate programs to
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change behaviour. Ultimately, when all community resources have been exhausted,
including placement with a long-suffering family, the person usually ends up in some
form of confinement in a psychiatric institution, an institution for intellectually disabled
people, or prison. Unless the person receives appropriate programs within the
institutional environment, they are likely to reoffend either whilst in the institution or
upon release.

One research study (Cocozza & Steadman 1978) has found that 42 per cent of patients
evaluated as dangerous committed an assaultive act immediately following hospitalisation.
These findings have been confirmed by other studies (Rofman, Askinazi & Fant 1980). The
gtuation emerges, therefore, of a person who, having been placed in an inditution as a
result of violent behaviour, has a nearly one-in-two chance of committing further violence
once in the inditution. The likely consequence of such an act within the ingtitution is
remova from programs which would be of benefit in learning to control behaviour and
placement in an even more deprived environment. A cynica and iconoclastic definition of
insanity states that insanity is repesting the same act over again but expecting a different
result. Under this definition, systems which seek to prevent further violent behaviour by
incarcerating offendersin ingtitutional environments—wherein they receive no resources or
appropriate programs—and expecting their violent behaviour to somehow cure itsalf are
certainly insane.

A further principle which emerges from the points outlined above is that, in relation to
the accused with an intellectud disability, it is highly likely that menta hedlth professonas
possess specia techniques which can improve the accuracy of predictions of violence. The
fact that the mental abnormality is long-standing in nature—unlike some acute psychiatric
illnesses, for example—and that socid and adaptive skills deficits—including deficits in
coping behaviours and the ahilities to control inappropriate aggressive outbursts—can be
identified using standard adaptive behaviour scales means that experts in this area are
probably in a better position to predict and, therefore, with appropriate resources, prevent
further violent behaviour.

In many instances of homicide by an accused with an intellectua disability, the
expert evaluation, the trial, and the subsequent imprisonment are a sSituation of
'shutting the stable door after the horse has bolted'. It appears that the government
departments allocating resources are exhibiting an unwillingness to learn from past
experience which they would consider decidedly abnormal if it were paralleled by the
learning behaviour of the intellectually disabled accused.
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IT IS A CURIOUS IRONY THAT THE ROLE OF THE FORENSIC PSYCHIATRIST HAS
become integral to the prosecution and defence of homicide charges but that so
many fetters and limitations—legal, practic and pecuniary—
circumscribe what can be offered by the expert witness in this role. The
reduction of legal aid funding is reducing the use of mental health professionals
in al contexts in the legal system. Australasian forensic psychiatrists still have
no code of ethics specific to them as a branch of psychiatry, although the
American Association of Psychiatry and Law formulated such a code some
years ago. Training in legal issues for psychiatrists remains minimal in most
jurisdictions in Australia and New Zealand and, on the other side of the coin,
lawyers are disturbingly ignorant about the potentials and limitations of
forensic psychiatry as a discipline (see, for similar comments, Kreiling 1990).
At alega level, the law on determination of fitness to plead remains shrouded
in uncertainties, and the common law rules of expert evidence substantialy
reduce the testimony that may be given by psychiatrists.

This paper will concentrate upon the uncomfortable position occupied by forensic
psychiatry in the anterooms of the courts and in the courts themselves as a result of the
contemporary problems faced by psychiatrists who find themselves involved in the
legal process. It suggests that the relationship between the law and psychiatry is one of
host and unwelcome but obligatory guest. No expert witnesses are more mistrusted
than those said to be unable to provide hard data, and yet lawyers have done little to
educate themselves as to what forensic psychiatry can and cannot offer them.
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The author will argue that reform of the restrictive common law rules of expert
evidence has been unacceptably long in the coming but that these changes, when finally
legislated for, will be no panacea for the fundamental tensions between the disciplines.
The result of these tensions is that the service which might otherwise be provided by
forensic psychiatrists in homicide and other cases is unsatisfactorily limited, depriving
both Crown and defence of expert evidence which might have been extremely germane
to the issues to be tried.

The Impact of the 1990s Depr ession

The most notable effect of the recession/depression of the 1990s for mental health
professionals is that it has struck at the heart of the viability of private practice in the
exclusive role as a forensic practitioner. Very few psychiatrists and psychologists
continue to practise solely as consultant experts in the forensic setting—most have had
to increase their clinical load, seek part-time work in universities or redirect their
orientation entirely. A good part of this flows from the straitened circumstances of
legal aid commissions whose requests for assessments and reports for sentencing
hearings used to provide the 'bread and butter' work for the practitioner.

This has the unsatisfactory consequence that the pool of experts thoroughly versed
in the ways of the courts—able to communicate diagnoses, prognoses and assessments
well, and accustomed to the rules of evidence and the role of the forensic expert—is
very shallow. Judges and magistrates soon become aware of the philosophical
inclination and the views of the experts who are available to testify on matters such as
appropriateness for rehabilitation, retributive sentencing, victim impact, malingering
and the possibility of false report in sexua abuse cases. Such familiarity has the
potential to inure them to the testimony of such professionals.

Moreover, areas such as intellectua disability, paraphiliac sexua activity,
assessment of capacity to plead, post-accident assessment and even pre-sentence
reporting are being dominated by a very small number of individuals with some names
being almost mandatory for certain kinds of assessments. The result is that the different
schools of thought on controversia issues in forensic psychiatry, which ideally would
be represented in the forensic marketplace, are often just not available. This is
detrimental to the quality of argument that can be brought in homicide cases and all
other areas in which forensic psychiatrists may be called as witnesses.

Training

The consequence in the reduction in numbers of psychiatrists and psychologists
practising exclusively in the forensic area reinforces the argument that training for
forensic practitioners is necessary, although it might lose some of its immediate appesal.
If the future of forensic mental hedlth practice is that fewer individuals will practise
exclusvely as forensic experts, the need for training of all psychiatrists and
psychologists will increase as a more diverse group than has hitherto experienced the
phenomenon will find itself summoned to court from time to time.
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Conseguently the role of organisations such as the Australian and New Zealand
Association of Psychiatry and Law (ANZAPPL) is crucial as a bridge between the
professions and aforum for interdisciplinary training and exchange of ideas.

Code of Ethics

Although forensic scientists have developed a code of ethics specific to their sub-
branch of science (Freckelton & Selby 1993), this is an advance not yet matched in the
fields of forensic psychiatry or psychology. In fact, the College of Psychiatry is only
now in the process of drawing up a general code of ethics and one can only suspect
that the drafting of provisions that relate to the many and quite different proprieties
that should bind forensic psychiatrists is as yet a long way off in Australia and New
Zedland. In the USA, the American Association of Psychiatry, Psychology and Law
has formulated such a code—it may be that its broader based cousin ANZAPPL could
attempt something similar for psychiatrists as well as for psychologists who also have
no specifically forensic code of ethical practice.

Lawyers Ignorance

Although practitioners in the crimina, family, persona injury and workers compensation
fields congtantly come into contact with forensic psychiatrists, it is remarkable how few
adequately understand the elements of psychiatric diagnosis and terminology. It is a rare
lawyer indeed who is familiar with DSM-III-R in spite of the fact that the Manud
(American Psychiatric Association 1987) is surprisngly accessible and a trove of
information is in a form that can regularly be used by solicitors and barristers dike.
Smilarly, Ziskin and Faudt's (1988) landmark work Coping with Psychiatric and
Psychological Testimony—an essentia for advocates examining or cross-examining mental
hedlth expertsin the USA—is amost unknown in Audtrdia.

The result of lawyers not adequately understanding forensic psychiatry, its warts,
limitations and potentials, is that our usage of psychiatrists as expert witnesses leaves a
great deal to be desired but also the quality of our cross-examination can be seriously
deficient. Important 'parameter questions may not be asked and the rigour which is
regularly employed by counsel in cross-examination of other forms of witnesses is not
often enough applied in the case of forensic psychiatrists, thereby providing an
incentive for poor practice and creating inadequate accountability among such experts.

Whiletrid lawyers in the USA view the acquisition of information which may assist in
the quality of their cross-examination as an opportunity to gain the winning edge, such
initiative is nowhere near as evident in Audtrdia. The task of luring solicitors and barristers
to educative sessons, training programs or forums for interdisciplinary mesetings has proved
a challenging one indeed for organisations such as ANZAPPL and the Australian and New
Zedand Forendc Science Society. If a direct pecuniary benefit cannot be clearly
demonstrated, it seems difficult to interest more than a handful of lawyers. Perhaps greater
exposure to North American competitive lega practice and the development of under and
post-graduate programs that have a cross-disciplinary character, such
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as those in Forensc Psychiatry and Medicine and the Law, will gradudly erode this
unfortunate closed-mindedness.

Complexities of Forensic Mental Health Practice

Many anomalies continue to exist in the law as it relates to the practice of forensic
psychiatry. Some of the complexities and quirks are of curiosity value; others are
significant for the forensic practitioner on a day to day basis. The problems inherent in
the defences of insanity and sane and insane automatism, as well as in their outcomes
should they be established, have been discussed by many others (see McSherry 1992;
Slovenko 1988; Halpern 1989; Myers 1989). This paper will now touch upon some of
the more banal procedural and evidentiary conundra that beset forensic work for the
mental health professional.

Fitnessto Plead

From time to time forensic psychiatrists and others are called upon to determine
whether a defendant is fit to be tried. The task of determining whether in a realistic
sense a person is capable of understanding legal proceedings and of playing arole in
them can pose its practical clinical difficulties. Not least among them, of courseg, is the
fact that defendants mental states can be constantly shifting and themselves are
affected by the imminency of ahomicide trial.

However, there are ggnificant legd problems as wdl (see R v. P [1992]
57 A CrimR 211 per Nader J.; Rv. Donovan [1989] 39 A Crim R 150; Rv. Podola [1960]
1 QB 325). A recent County Court trial in Victoria demongtrated the many unresolved
procedural complexities that attach to a psychiatrist's assessment of fithessto plead (DPP v.
Mark Dalton, unreported, Warrnambool County Court, November 1991). The accused
was charged with inflicting serious injury in bizarre circumstances on two elderly persons
after he had become delusiona subsequent to consuming very large amounts of marijuana.
He was immediately involuntarily committed to a menta hospitd after being arrested. He
was diagnosed as exhibiting schizophreniform symptoms and his doctors waited to see
whether the delusions would abate after cessation of drugs. That was to enable them to
postulate an explanation for his behaviour such as cannabinoid psychosis or an acute onset
of schizophrenia. Some symptoms persisted, so the latter diagnosis was tentatively made.

By the time of trial the accused was stabilised on medication, although showing
signs of side effects. When asked how he wished to plead by the judge, he became very
confused and said that he wanted to plead guilty when in fact the reverse was his
intention. His anxiety was extreme and he lowered his shaved head for all the initial
stages of the trial below the level of the dock. This was enough to concern the tria
judge about whether he was fit to plead. The prosecution indicated that this may be an
issue but did not adopt a position on their observation. Defence counsel assured the
bench that full instructions had been taken, that the accused was lucid and capable of
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understanding proceedings and participating in them as contemplated under the Presser
rules (Rv. Presser [1958] VR 45).

The trial judge remained anxious and determined that there was an issue to be
tried so a separate trial before ajury on fitness to plead was ordered. The first problem
encountered was a submission from defence counsel that the accused be able to
exercise aright of challenge to potential jurors for fear that some of them may know
him because the case was taking part in a country town with a large mental hospital in
which the accused had previoudly resided for atime. The difficulty was, of course, that
the fitness to plead trial was in part directed to determining whether in the trial proper
the accused was capable of exercising rights such as challenging potential jurors. The
judge alowed the accused the right. But who was to carry the burden of proof?
Neither side had wished to take the point. The judge determined after lengthy
argument that the prosecution had 'raised’ the matter so they had the carriage of it (see
Rv. Donovan [1990] 39 A CrimR 159; Rv. P [1991] 57 A Crim R 211). Relying on
old authority, it was in due course held that the prosecution had to prove unfitness
beyond reasonable doubt but that if the defence had raised the issue, they would have
had to prove unfitness on the balance of probabilities.

After the prosecution failed to adduce any psychiatric evidence, the whole fitness
to plead trial coming as a surprise to them, defence counsel put a no case submission to
the judge at the end of the prosecution case asking for the matter to be removed from
the jury on the basis that the prosecution had tendered no up-to-date information on
the issue whatever. This made a mockery of proceedings because it was clear that the
defence had had a forensic psychiatrist recently examine the accused and that the
expert was in the best position of anyone available to provide an informed assessment
of the accused's current mental state.

The prosecution submitted that the fitness to plead trial was not truly an
adversarial proceeding but was to be correctly characterised as an inquiry. Thus a no-
case submission was not appropriate. Lengthy examination of the authorities
demonstrated that no binding cases governed the situation but that the proposition that
the trial on fitness to plead was an inquisitoria inquiry conducted by the jury with the
assistance of the trial judge was a novel, if plausible proposition. The tria judge elected
to alow the no-case submission and in due course upheld it on the basis that no
evidence on the accused's mental state at the time of the trial had been led which was
sufficient to put the issue before the jury.

The case highlights the quaintness and unsatisfactory nature of the fitness to plead
trial process (Comparo Criminal Procedure [Insanity and Unfitness to Plead] Act 1991
[UK]) and the ludicrous situation whereby the only person with a professional
perspective on the issue at hand could quite properly be suppressed from giving
evidence by defence counsal on instructions of undetermined capacity from the
accused.
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The Uncertainties of the Rules of Expert Evidence

It is the common law rules of evidence that determine the admissibility of expert
witnesses' testimony. To all intents and purposes, the rules have been developed in the
area of expert evidence over the past 150 years. With the exception of the ‘field of
expertise rule, the rules of expert evidence are relatively uniform in the common law
world. They operate to confine within surprisingly tightly defined boundaries the
evidence of opinion that may be given by expert witnesses. The rules can fairly be
criticised as both arbitrary and unpredictable in their application, resulting in a difficult
hurdle for even the experienced forensic psychiatrist to jump.

Each one of the following five rules of expert evidence is the subject of significant
legal controversy and uncertainty, resulting in real practical difficulties for the forensic
psychiatrist endeavouring to give opinion evidence employing the techniques and
knowledge which are customarily used in aclinical setting.

B The Expertise Rule (see Freckelton & Selby 1993)

Experts must be experts. A line of authority has recently developed that
denies the right of the forensic psychologist to give evidence on the likelihood
of a person's suffering from a menta illness (see, for example,
Rv. MacKenney & Pinfold [1983] 76 Cr App R 271 at 275; Pesiseyv. R
[1990] 54 A CrimR 42 a 52), this apparently being adjudged a line of
demarcation between forensic psychiatry and forensic psychology. While the
recent words of Wood J. are particularly directed to psychologists, they also
have a message for forensic psychiatrists:

| consider it necessary to observe once again that it is important that clinica
psychologists do not cross the barrier of their expertise. It is gppropriate for persons
trained in the fidd of clinicad psychology to give evidence of the results of
psychometric and other psychologicd testing, and to explain the relevance of those
results, and their significance so far asthey revea or support the existence of brain
damege or other recognised menta dtates or disorders It is not, however,
gopropriate for them to enter into the field of psychiatry (Pesidey v. R [1990]
54 A CrimR 42 a 52)

Psychiatrists a'so must not cross into areas such as psychopharmacol ogy
in which most are unlikely to have sufficient qualifications to match what
might be said by those aso possessing pharmacology qualifications. Many
other areas of specialist work, such as with sex offenders, may be regarded by
the courts as sufficiently specialised to demand of those purporting to give
expert evidence in respect of them a history of relevant experience and study.
The tendency toward such specialisation is likely to become more entrenched
in the years to come with courts adjudications on the adequacy of
qualifications reflecting the phenomenon.
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B The Common Knowledge Rule (see Freckelton & Selby 1993; Freckelton
1987)

Expert witnesses may not give evidence on matters of common knowledge,
these being defined as matters within the ordinary ken of the jury on which
they do not need and would not profit from expert assistance. This stricture,
which is the subject of considerable legal controversy, has been interpreted to
mean that forensic psychiatrists may not give evidence which assesses the
propensity of a person to tell the truth or which relates to the capacity of an
‘ordinary’ person to form the necessary intent to commit a crime. However,
the arbitrariness of this prohibition was recently noted by the Australian High
Court the majority of whose members in Murphy v. R (1989) 167 CLR 94
expressed reservations about the utility of the normal/abnormal dichotomy
and to some degree opened the door to evidence relating to witnesses credit.
Nonetheless, though, on the basis of the common law's determination that
ordinary persons are capable of understanding other ordinary persons, even
when they are placed in far from ordinary circumstances, the diminished
responsibility and insanity defences aside, forensic psychiatrists may not give
evidence about a range of matters into which they would generaly be
regarded as having acquired a professional insight.

B The Field of Expertise Rule (see Freckelton & Selby 1993)

An expet's evidence must have emerged from the experimenta to the
demonstrable, the test of this consisting in whether the bases of the technique or
theory have been generadly accepted within the relevant expert community.
Recent casdaw from State Supreme Courts has gone further and further in the
direction of adopting the United States Frye test (Fryev.United Sates
293 F1 1013 (1923) ) as a criterion for the admissibility of evidence in new arees
of expert endeavour (Bonythonv. R (1984) 15A CrimR 364 at 366; Rv. Tilley
[1985] VR 505 at 509; Eaglesv. Orth [1976] Qd R 313 a 320; Rv. McHardie &
Danielson [1983] 2NSWLR 733 at 763; Rv. Harris [1990] VR 310 at 318;
Carroll v. R(1985) 19 A CrimR 410; Rv. Lenms[1987] 29 A CrimR 267), asfar
gpart as voice analyss evidence, bite mark evidence and the evidence on the
effects of wearing sestbdts. Thus, for example, in Runjancic & Kontinnenv. R
([1991] 53A Crim R 362) King CJ. employed the terminology of the Frye test to
determine whether he should admit expert psychologica evidence on the
phenomenon known as 'battered woman syndrome' to assst the defence assertion
that the accused had acted as she had under duress arisng from her being the
long-term victim of domestic violence.

Evidence arising from recent advances in biochemical understanding of
mental illness, the recognition of recurrent patterns of behaviour by victims of
particular stressors (see analysis in Freckelton & Selby 1993) or even capacity
to predict dangerousness
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may henceforth be subjected to the criteria of the Frye test. Such an approach
is inherently extremely conservative and will operate to restrict the categories
of 'new wave evidence that might otherwise be given by forensic
psychiatrists.

B The Basis Rule (see Freckelton & Selby 1992)

Expert witnesses must have, as the basis of their opinion, data that are aready
or will be admitted in evidence. Thus, information gained from psychiatric
nurses, family members or police officers can only form part of the foundation
for an assessment of mental state if such data are caled in evidence by
counsel. This can operate as a significant restriction upon the foundational
material otherwise available for the formation of professional opinions.

However, the basis rule is an emerging rule with its origin in a 1975 English
case (Rv. Turner [1975] 28 834; see also Rv. Abadom [1983] 1 WRR 126 at
131) which is now receiving significant support from state decisons around
Audrdia (see, for example, R v. Perry (1990) 49A CrimR 243 at 249;
Rv. Aldridge (1990) 20 NSWLR 737 a 744; Rv. Gardiner [1980] Qd R 531 at
535; Rv.Haidley & Alford [1984] VR229 a 234; Rv.Jeffrey (1991)
60 A Crim R 384). Its status awaits High Court clarification. The consequence of
whether an exclusionary rule of evidence exists to prevent the forensic psychiatrist
functioning as a conduit for the views and impressions of others, or whether the
issue is smply one of the weight properly to be accorded to such evidence, has a
profound impact for the practisng psychiatrist who is asked to undertake a
forensic assessment.

B The Ultimate Issue Rule (see Freckelton & Selby 1993)

Expert witnesses may not give evidence on the very issue to be decided by the
court. The best interpretation of the current status of this rule is that expert
witnesses such as forensc psychiatrists must not employ legal terminology to
express views on ‘insanity’, 'diminished responghility’, ‘testamentary capacity' or
the like. In practice, forensic psychiatrists are given substantia latitude in relation
to the operation of this rule but every now and again the rule is invoked to restrict
the evidence given by mental hedlth professonds.

The controversies which beset each one of the rules of expert evidence are
thoroughgoing and affect the fundamentals of practice of the forensic psychiatrist and
the psychiatrist in clinical practice called into court from time to time. Ironicaly, the
only one of the rules to have received High Court scrutiny in the last twenty years is
the most troubling—the common knowledge rule. After the decision in Murphy v. R
((1989) 167 CLR94) the smal amount of certainty that did exist—Ilacking in
conceptual judtification as it was—has now disappeared, and no substitute is
immediately apparent for the determination of when expert psychiatric and
psychological evidence
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may be given on the accused person's mental state at the time of the commission of an
offence.

The Australian Law Reform Commission (1985; 1987) proposed major changes to
the  technica rules of expet evidence. Its  recommendations—
which involve a refocussing of the expertise rule, the abolition of the common
knowledge and ultimate issue rules and omission of the basis and area of expertise
rules—have been adopted by the Federal and New South Wales governments in the
Evidence Bill 1991 (Cwlth) and the Evidence Bill 1991 (NSW). However, even should
the Bills pass both Houses of Parliament, the expert evidence provisions are sufficiently
broad to leave the courts fundamental discretions in relation to the reception of expert
evidence. In short, evidence law reform in the USA did not end the controversiesin the
expert evidence area; nor will it in Australia.

Conclusion

Forensic psychiatry in Audrdiais entering a new era with the establishment of professoria
chairs in the various states. Unfortunately, lawyers are not as yet matching psychiatriss in
preparedness to learn about their sister disciplines, but anew era of increasingly deregulated
competitive legal practice may well change that. At the same time, however, a combination
of the recesson and what is likely to be an era of fiscad congraints for lega aid bodies is
having the effect of forcing most forensic practitioners into part-time status. The onus on
the clinicd practitioner to be able to adapt to the courts thereby becomes the more pressing
and the need for interdisciplinary understanding the more important. The formulation of a
code of ethics for forensc psychiatrists has an important role to play in clarification of the
role of the forensic practitioner and in establishing acceptable standards of practice.

Changes to the law have an important part to play in making the law more
comprehensible and accessible for those who are subpoenaed as expert witnesses into
its portals. Clarification of the law relating at least to automatism and fitness to plead is
necessary, as is modernisation and codification of the rules of expert evidence.
However, the fundamental issue that will continue to beset the relationship between the
disciplines of law and forensic psychiatry remains one of fixing upon the criteria for
deciding when expert psychiatric opinions about accused persons mental states should
be admitted as expert evidence—when ordinary persons in juries will be assisted by
such opinions. In short, the issue to be resolved remains. how trusted and welcome a
guest isthe forensic psychiatrist at the legal table?
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THE ONE DEFINITE CONCLUSION THAT CAN BE DRAWN FROM THE PROCEED-ings of
this conference is that gun homicides will continue to occur in Austraia. There will
be another Strathfield, Surry Hills, Queen Street, or Hoddle Street—Iless
sensational, everyday, domestic killings will continue; a few times a year entire
families will be annihilated in different parts of Australia when one member of a
family uses a firearm against other family members; as well as suicides. There is
aso substantia agreement that such homicides are preventable by the smple
measure of redtricting the access of these potential offenders to firearms.
Unfortunately, consensus breaks down at this point. There are many who argue that
the only effective measure for the reduction of gun homicidesis to reduce the level
of gun ownership in the entire community—to completely prohibit the possession
of certain wegpons, and to define and monitor closely the persons permitted to use
firearms and the weapons owned by such people. Those who advocate such
measures point to analogies with the regulation of other dangerous items and
substances. For example, the purchase and use of fireworks is prohibited in many
parts of Australiabecause of the risk of serious injury. The use of certain dangerous
pesticides and herbicides is prohibited in the interest of public hedth or
environmental protection, notwithstanding evidence that a particular substance is a
very effective agent of control.

On the other hand, there are those who argue that regulation should not be
directed at the firearm, but at the human agent. It is argued that particular
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individuals identified as potential offenders should be labelled, placed on a prohibited
persons register and denied access to firearms. The class of prohibited persons and the
methods to be used to identify them is far from settled even amongst those advocating
this position. The groups targeted at different times include criminas (variously
defined), people who have undergone psychological or psychiatric counselling, and
migrantsin their first five years of residency.

These different perspectives have led to a fierce debate in the Australian
community and considerable timidity on the part of political parties and governmentsin
addressing the problem of the regulation of firearm use. The aims of this paper are to
identify the policies that are likely to reduce the level of gun homicide in Australia, to
debunk some of the myths, and to place gun law reform in a redistic political
perspective.

The lssues

The gun debate in Australia quite properly revolves around severa issues. whether
there is evidence of a relationship between gun availability and gun desths, what kinds
of legal controls will reduce the pool of weapons in the community and prevent access
to people likely to misuse firearms, and whether a national approach is a prerequisite
for effective reform. Unfortunately, the gun debate is also confused by inappropriate
paralels drawn with the situation in the USA and some rather dubious conclusions
drawn from local experience: the constitutional right to bear arms, the possession of
firearms as a fundamental freedom of expression, the political muscle of the pro-gun
lobby, the assertion that the Unsworth Government lost the 1988 New South Wales
state election because of its stand on guns, and the belief that a psychological register
of disturbed persons will prevent firearm homicides and assaullts.

The Size of the Problem

There are at least 3.5 million guns in private hands in Australia, outnumbering police
weapons by ten to one. More than one-quarter of households has a gun (Chappell et al.
1988). About 700 Australians die each year from gunshot wounds. Most of these
deaths are suicides, but about 100 are homicides. Guns are used in one-quarter of all
homicides and half of al domestic killings (Strang 1991). The New South Wales
Domestic Violence Advocacy Service reported that 15 per cent of their clients claim
that their partner owns or has access to a firearm. Death threats are common.

According to medical and criminological opinion, the main factor behind gun-
related crime is gun availability. Considerable academic effort has been expended on
testing this hypothesis. Studies in the USA and Europe show that firearm homicide
rates correlate with gun ownership or availability (see, for example, Lester 1991). This
is hardly surprising, because most homicides are committed on the spur of the moment.
If someone is very angry they will use whatever weapon they can get their hands on,
and if that happens to be a gun rather than a knife, it 'substantially increases the
probability that death,
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rather than injury, will be the end result’ (Chappell et a. 1988, p. 1). As the Australian
Coalition for Gun Control noted:

the use of a gun requires considerably less proximity, strength, agility, skill and
sgueamishness, and offers less opportunity for self-defence, than does the use of a
knife or other weapon (Australian Codlition for Gun Control 1991, p. 2).

The contrast was clearly illustrated in Sydney a few days after the Strathfield
shooting when a man wielding a knife went on a rampage in Ryde, causing serious
injury to several people, but only one death.

Essentials for Gun Control

There is substantial agreement amongst those in favour of strict gun laws as to the
reform agenda. Experts (for example Chappell, Grabosky, Wilson, Mukherjee, and so
on), inquiries such as the Nationa Committee Against Violence, and concerned
organisations (Gun Control Australia, New South Waes Domestic Violence
Committee and so on) al agree that the main aim of gun controls should be to reduce
the number of firearms in Australian society. It is important to prevent access to
firearms by people with a propensity for violent crime or other misuse. There is also
considerable agreement that the minimum requirements include:

the prohibition of certain weapons and ammunition—namely automatic and
semi-automatic firearms;

the registration of al firearms;

the licensing of al gun owners and shooters, with restrictions based on age
(over 18-years-old), character, and need or reason;

a cooling-off period between applying for a gun licence and receiving the
licence;

bans on the importation of certain weapons,
bans on the private sale of firearms; and
minimum Australia-wide standards incorporating all of the above.

There is occasional disagreement as to the best method of ensuring appropriate
safe-keeping for firearms and ammunition, but all agree that in most states and
territories the existing requirements are inadequate to prevent accidental, impulsive or
intentional misuse.

Debunking Some of the Myths

Despite the rhetoric of freedom and rights invoked by the gun lobby, there is no
constitutional right in Australiato bear arms, and even constitutional right
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in the USA is often misinterpreted and exaggerated. There is no common law right to
possess firearms. The possession of firearms is conduct properly regulated by the
parliaments of each state and territory in accordance with the wishes of the people.
Legidative restrictions on freedom are common and are widely accepted in the public
interest—compul sory roadside random bresath tests are the norm across Australiain the
interests of reducing the number of road accidents;, the wearing of seat-belts is
compulsory, and in some states the possession and use of fireworks is completely
prohibited because they are so dangerous.

The list of substances and items prohibited or restricted from general use in
Australian society is enormous. There is nothing specia about firearms. As a society it
is a legitimate and indeed desirable exercise for Australia to determine under what
circumstances citizens should be allowed to have access to firearms and how those
circumstances are to be legally defined, monitored and enforced.

There are no common law, constitutional or legal barriers to effective gun laws in
Australia. According to some, however, there are significant political barriers to
reform. The political strength of the Australian pro-gun lobby is sometimes compared
to that of the National Rifle Association in the USA.

But who is the gun lobby in Australia? The Sporting Shooters Association of
Australia (SSAA) is the most vocal group, but it is a relatively small organisation with
arelatively small budget. What is the evidence that it is a powerful organised force, a
well-oiled political fighting machine?

Despite the threat of political action the 'gun lobby' has not succeeded in electing a
single member to a parliament anywhere in Australia. It is alleged that approximately
$1 million was spent by the gun lobby in the 1988 New South Wales state election: a
sizeable amount for a single issue group, but small in comparison to the electoral
budgets of the minor independent parties, let aone the major parties.

The other main identified group within the so-called gun lobby, are the farmers.
An analysis of farmers views on gun controls fails to reveal a homogeneous position
agreeing with the SSAA. Many farmers are strongly in favour of very restrictive gun
laws. They are well-aware of the stock costs, personal danger and property damage
suffered at the hands of irresponsible weekend shooters.

The 1988 New South Wales state election is often cited as an example of the
political muscle of the gun lobby. It is often asserted that the Unsworth Government
lost the election because of its stand on guns. However, there is no empirical evidence
on the public record to support this assertion. Public opinion polls (Saulwick 1991)
and the Australian Labor Party's private polls (ANOP 1988) in 1988 demonstrated
overwhelming public support for the Unsworth Government's strong stand on guns.
But this was not enough to overcome the many other issues running against this
Government—Darling Harbour, time for a change, perceived corruption, perceived
inability to deal with law and order, 'early release’ schemes, the Jackson and Farquhar
convictions, perceived mismanagement of government finances, the monorail, to name
a few. It is often forgotten that the Cain Government in Victoria was re-elected in
1988 on a strong gun law platform, not very different from that
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advocated by the Unsworth Government. It is both dangerous and misguided to accept
uncritically the assumption that the pro-gun lobby in Australia is a powerful political
force.

The Australian pro-gun lobby has borrowed a slogan from the USA: 'Guns don't
kill people—people do'. It argues that gun controls should target certain groups of
people, rather than firearms themselves.

The gun lobby insists that no amount of legidation will inhibit a determined
criminal or crazed murderer. It argues that, rather than restricting the availability of
guns generally, the solution is to deny gun licences to undesirable people. The SSAA
has proposed a register of prohibited persons—that is those with criminal convictions,
a history of domestic violence or psychological problems. It claims the Strathfield,
Hoddle and Queen Street murderers would have been detected and stopped by such a
register, because they all had some signs of psychological disturbance.

The idea of a register has several problems. One relates to privacy. Shooters are
concerned about their privacy being violated by a register of letha weapons. Do
shooters expect the rest of the community to consent to their psychological conditions
being listed on a police computer, on the off-chance that they might one day apply for
agun licence?

In any event the medical establishment rejects the proposition that only identified
disturbed persons kill. Dr William Andrews, who chairs the New South Wales branch
of the Royal Australian and New Zealand College of Psychiatrists pointed out that:

the vast majority of homicides are carried out by people who are psychologically
indistinguishable from the general population prior to the event (Sydney Morning
Herald, 4 September 1991, p. 4).

And mass murderers are not typica killers. An indiscriminate massacre of
innocents by a complete stranger serves to focus attention dramatically on the dangers
of firearms. But the serious business of killing proceeds steadily, on a small scale,
among families and acquaintances, in loungerooms and outside pubs. Men kill their
wives and girlfriends. Men kill each other in drunken brawls. In Wallace's (1986) study
of homicide in New South Wales, only 17 per cent of offenders had prior convictions
for violent offences and 1 per cent had a history of mental disorder.

The Development of National Uniform Laws

Prompted by the Strathfield incident, the Australian Police Ministers Council (APMC)
held a special meeting in October 1991 to discuss gun control. The APMC considered
the New South Wales Parliamentary Committee's report and came up with its own
recommendations for uniform gun laws. The need for uniform laws was demonstrated
by Joseph Schwab, the 'Top End Killer', in 1987. Schwab bought four guns over the
counter, completely legally, in Queensland. He did not have to show he needed the
guns or that he was a fit person to possess them—the ability to pay $4,000 was the
only criterion. In the Northern Territory and Western Australia, where he killed his five
victims, he would have found it much harder to obtain those weapons legitimately.
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The Federal Government does not have the constitutional power to enact laws
regulating possession, other than in the narrow federa and territorial jurisdiction and
thus a cooperative state/federal arrangement is the only possible option. In December
1991, Senator Tate, Minister for Justice, used the Customs power to stop imports of
automatic and semi-automatic weapons from overseas. But this does not restrict the
sale or possession of weapons made here, or of those imported before the ban.

The Federal Government proposed at the APMC that all semi-automatics be
declared prohibited weapons, with only a few categories of people entitled to possess
them. This is essentially the position in Victoria since the Hoddle and Queen Streets
massacres and is also the case in the Northern Territory. However, New South Wales,
Queendand and Tasmania would not agree. Under these conditions, if uniformity
becomes the overriding aim, the proregulation states are required to observe the lowest
common denominator.

Australian Police Ministers Council Resolution
The police ministers recommended:

a ban on the sde of al military and military-style semi-automatic firearms, except
for 'government and government approved' purposes,

a special licence required for possession of other centre-fire semi-automatic
and sdf-loading shotguns, for example, the more expensive (but equaly

deadly) weapons made for hunting. A 'stringent’ (but totally undefined) test of
'need' was agreed to;

a ban on sde of sdf-loading weapons with detachable magazines holding
more than five rounds,

licensing for other classes of long guns based on a genuine reason to own;
national character checks on licence applications;
licence based on "appropriate qualifications and training’;

licences to last six years, except for the lowest class of licence in Queendand
and Tasmania, which will still be issued for life;

a 28-day cooling-off between application and licence;
that guns and ammunition must be stored separately and securely;

compulsory confiscation of guns on domestic violence call-outs or breach of
licence conditions.
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Deficienciesin the Proposed National Uniform Laws

The mesting failed to agree on one mgor provison—registration of guns themselves, as
opposed to licensng their owners. Regidtration is favoured by police because it would
dlow them to keep track of individud weapons. This can be extremdy useful in
investigating crime. For example, New South Wales has registration for pistols, which
meant that when heart surgeon Dr Victor Chang was murdered, police had alist of al legdl
owners of the type of gun used. By contrast, there is no such list for Ruger rifles as used in
the murder of Federa Police Assistant Commissioner Colin Winchester. Registration would
also mean police going on a domestic violence call-out would know what weapons were
likely to bein the house.

The gun lobby opposes registration as an invasion of privacy. With the exception
of New South Wales, Queendand and Tasmania, the police ministers agreed to
compulsory and coordinated gun registration which will be effective across state
borders. This means a murder weapon used in Victoria would be traceable if bought
legally in South Australia but not if bought in New South Wales.

In some other key areas the resolutions are also inadequate. The minimal uniform
standards are minimal indeed. Under these standards, the possession and ownership of
semi-automatic rifles and shotguns—other than those described as 'military-style—
would still be permitted. Licences would be granted according to an undefined concept
of 'strict criteria (otherwise described in the resolutions as a 'stringent test’). It would
be more appropriate to ban them compl etely.

The possesson of other long guns would aso be governed by a licensng scheme
based on training, character and 'genuine reason’. The crux of the problem is in the
definition of 'genuine reason’. As yet there are no resolutions as to what should condtitute a
‘genuine reason’ nor any specific resolutions requiring it to be defined in the statutes. Such
an important requirement cannot be left undefined, nor Ieft to the discretion of the police.
Should membership of a shooting club be sufficient as 'a genuine reason'? As pointed out by
Gun Control Audtrdlia, some killers are given club membership.

The issue of gun storage is not addressed by the APMC resolution. Gun Control
Australia argues that, with few exceptions, there are no legitimate reasons for keeping
guns in an urban or suburban home. However, if guns are kept at home they should be
stored in a locked gun safe to prevent theft. Preferably guns should have to be stored
outside the home, for example, at local police stations or at shooting clubs.

One recommendation of the New South Wales Parliamentary Select Committee
was that no guns should be sold privately or by mail order, but only by licensed and
qualified dealers. The police ministers did not address this issue, nor the question of
whether children should be allowed to have guns. In New South Wales, a junior licence
isavailable at age ten—six years before they are licensed for that other deadly weapon,
the car, and eight years before they are trusted to enter into a lease.
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The APMC resolutions do not appear to go far enough to achieve the primary
goals of effective gun laws: to reduce the number of gunsin Australian society.

Findly, while nationa uniform gun laws are highly desirable and should remain on the
reform agenda, they should not take absolute priority. The regulation of gun ownershipisa
matter for the states, and the responsibility cannot be sidestepped. The history of nationdl
uniform laws in our Federation is largely characterised by compromise, delay and
occasiondly, complete failure. The usud vehicle for the drafting of nationd uniform lawvs—
the Standing Committee of Attorneys-Genera (SCAG)—is affectionately referred to within
the state and federal bureaucracies as a black hole. Issues may disappear for inordinate
amounts of time and emerge stripped of substance. Agreement between eight governments
is often achieved at the cost of effective regulation. Uniformity is an important long-term
god, but state governments, such as New South Wales, should not be able to deflect their
failings onto the nationa scene. The laws in the states of Victoria, Western Audirdia and
the Northern Territory provide an effective, workable and immediate model for gun law
reform in other parts of Audtrdia. It is equaly important that states like Victoria are not
required to reinquish effective laws in the observation of the lowest common denominator
of the national uniform approach.
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CRITICAL FACTORSIN
FIREARMS CONTROL

Errol Mason?
Senior Sergeant
Victoria Police

THE FIRST STEP IN PROBLEM SOLVING IS TO IDENTIFY THE PRECISE NATURE AND
extent of the problem so that strategies can be devised. In firearms control, this
means extensive and on-going data collection, analysis and manipulation. Trends
and issues identified should be used to educate government departments and
through them the community. Using education enhanced by legidlation, the
community and the government together can work towards a solution for mutual
benefit.

So far, political parties, their factions and the shooting organisations are working
against one another (Kopel 1992) causing a disturbing waste of scarce and ever dwindling
resources that could be used to provide a solution.

Most of the literature on firearms control in Australia has only concentrated on the
negative social aspects of firearm ownership. The literature has failed to mention, let aone
discuss, the positive socia, environmental, economic and national defence aspects of
firearm ownership. It is a mistake to exclude these positive aspects from the firearms
control debate. To do so could be to unwittingly cause more problems than are solved.
This paper will attempt to rectify thisimbalance.

Some people ask 'Why firearms control rather than people control, because people kill
people? —firearms are merely one of several wegpons used in homicide, and thus authorities
should be attempting to control people not firearms. However, lethdity and availability are two
important factors—irrespective of the weapon involved. Firearms have the potentia to be
ggnificantly more lethd than knives and other wegpons. The use of a firearm requires
consderably less proximity, srength, agility, skill and squeamishness, and offers less
opportunity for self-defence.

! Disclaimer: The opinions expressed in this paper are those of the author and are not necessarily

those of the Victoria Police.
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People with firearms can kill people much more efficiently than those who only have
knives and lesser wegpons. And people who have semi-automeatic firearms can kill people with
even greater efficiency than those who only have repesters, double-barrels or single-shots.
However, whilst controlling weapons is important, the most important Strategy in firearms
control is preventing those people who should not have fireearms from obtaining them—that is,
controlling people.

The importance of nationa firearms control was highlighted by a recent case where
severd notorious criminas travelled from the mainland to Tasmania and purchased a large
number of high-powered assault rifles for use in armed robberies and other crime on the
mainland. Although these firearms were legd in Tasmania, they were illegd on the mainland
where the criminds lived (Kent 1992, pers.comm.). This case aso indicates that well-
connected criminals cannot aways obtain their weapons of choice, as is often clamed.
Professiona criminals need to obtain wegpons and ammunition types most suited to the crime
intended.

For effective nationa firearms control, each jurisdiction needs to enact uniform firearms
legidation and be uniform in the agpplication of it. This is dowly being achieved with al
jurisdictions now requiring alicence to possess a firearm.

Will Firearms Control Minimise Firearm Misuse?

The use of handguns in crime in Australiais probably the best and most relevant study
to use to answer the question: 'Does firearms control minimise firearm misuse?.

Although firearm ownership is increasing, handguns reman rare. In Western
Ausdtralia, for example, there are twenty-five times as many long guns as handguns (K opel
1992). About 60 per cent of Australian firearms are rifles, 30 per cent shotguns, 6.5 per
cent air riflesand only 3.5 per cent handguns (see Harding 1981, p. 54; Kopel 1992).

Handguns remain rare because, unlike long guns, Australia has had extremely
stringent handgun legislation since the 1920s and early-1930s when al eight jurisdictions
enacted pistol and revolver registration (Harding 1981, p. 167; Kopel 1992). As a
consequence, handguns are rarely used in homicide, whilst .22 rimfire rifles and shotguns
account for 80 per cent of all firearm-related homicides (Strang 1991, p. 18).

Firearms are the most common method used in suicide in New South Wales (Dudley
et al. ¢.1991, p. 8). Unfortunately, this study does not provide a breakdown of weapon
type but, in general, whilst suicide by long gun is very common, suicide by handgun is
rare. Nationaly, suicide by firearm is about five times the rate of homicide by firearm
(Australian Bureau of Statistics 1991).

These data tend to show that Australians who commit homicide or suicide with a firearm
do so with a shotgun or a rifle because these firearms are subject to the least stringent
legidation and are consequently the most available. Many firearms used in domestic homicides,
suicides and non-fatal assaults are owned legally, allegedly for sporting purposes, but in fact for
apurpose that is not acceptable to
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authorities. Handguns on the other hand are rarely used in such incidents due to stringent
controls which make them the least available of the firearm types.

It was found that firearms were used in 25 per cent of homicides in Australia during
the period 1989-90 and in 22 per cent of homicides for the period 1990-91. However,
knives were used in 33 per cent of homicides in both 1989-90 and 199091, and assault
was used in 36 per cent of homicides in both 1989-90 and 1990-91 (Strang 1991; 1992).
These data make it obvious that the homicide problem is not specific to weapon type and
that causes of homicides are more complex than weapon availability or weapon lethality,
although both these factors appear to be important.

Government and Sporting Sector Cooperation

Firearms control is clearly an important strategy in reducing homicides, suicides and other
firearm-related crime. Controlling the firearms owned by the sporting sector is particularly
important because this sector owns the mgjority of lega firearms in society (Harding 1988;
Mason 19914, p. 9; Downes 1992, pers. comm.).

Firearms control requires the support and cooperation of the responsible members of the
sporting sector. Once this is obtained there is far greater chance that strategies applied to the
crimina sector can work. Thisis important because firearms owned by the sporting sector are
easly obtained by criminas (Harding 1988).

The Hoddle Street (Julian Knight), Hungerford (Michael Ryan), Queen Street (Frank
Vitkovic), Aromoana (David Gray), and Strathfield (Wade Frankum) massacres were all
committed by licensed persons using firearms. The perpetrator of the Top End (Northern
Territory and Western Australia) massacre, Josef Schwab, had held a firearms licence in
South Australia between 1981 and 1984 for al legal classes of firearms including a
handgun (Warren 1992, pers. comm.). When applying for licences, they all—with the
possible exception of Ryan—stated they wanted a firearm for hunting (Kapardis 1989).

The potentia of responsible members of the sporting sector to be a valuable partner
with the government in the prevention of social and environmental misuse of firearms must
be recognised. The large number of hunter initiated and administered wildlife research,
habitat conservation and reclamation projects and hunter education programs in Australia
are proof of the great impetus, expertise and goodwill that exists amongst its membership
(for examples of these projects, see Bentley 1990; Cause 1990a; Harrison 1989; Slee &
Y oung 1986; Stuart 1980; Mason 1991a).

Shooting organisations have a vested interest in strict firearms control, because it is
the misuse of firearms which brings about pressure on governments to prohibit private
ownership of them. On the other hand, if shooting organisations believe, as some do, that
the am of some current political parties is to eventually ban private firearm ownership
irrespective of fact (Kopel 1992), then they are never likely to cooperate with
governments to achieve strategies for proper firearms control.
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Increases in firearm licences, game licences and firearm registration fees, apparently
without benefit, are factors contributing to the widening of the gulf. Cumulatively, these
events have convinced firearm owners—including the most responsible among them—that
governments are hell bent on a plan to reduce the number of firearm owners and with it
the political clout of the shooting organisations to a point that will alow the government
to completely prohibit private firearm ownership. This distrust may cause shooting
organisations to accept persons amongst their ranks who they would not otherwise.

Leaders of shooting organisations would be a great aly to any government in its fight
against firearm-related crime, if they were convinced that cooperation would not lead to
such prohibition. One of the greatest fears about firearm registration is that it is the first
logical step for any government embarking on prohibition. This belief, plus the absence of
a clear case for firearm registration (Greenwood 1972, p. 246; Fine 1988, p. 50), has
further increased the mistrust between firearm owners and those governments who have
implemented or wish to implement firearm registration.

A national firearms control forum could be established where all parties with a vested
interest could be represented. Such a forum could be the cornerstone for the dissolution of
mistrust and the development of a positive partnership between governments,
criminologists, firearm owners and anti-firearm organisations.

Resear ch and Education

Without creditable research, trends in these important issues can only be impressionistic,
unprovable and therefore unable to provide a basis for action. There is a need for an
organisation such as the Australian Institute of Criminology (AIC) to be given the
responsibility and resources to conduct and coordinate national research into all aspects of
firearms misuse—including suicides, armed robberies and aggravated burglaries.

An excdllent example of research conducted by the AIC is Homicides in Australia 1989—
90 (Strang 1991). Youth Suicide in NSA: Urban-Rural Trends—1964-1988 (Dudley et al.
€.1991) is another excellent piece of research. Dudley et d. show that adolescent malesresiding
in rurd aress are a much greater risk of committing suicide by firearm than their urban
counterparts. It is vital that this type of research reaches the relevant groups. Dudley et d.'s
research is particularly important for farmers who would be far more likely to secure their
firearms because of this knowledge than they would solely because of alegidative requirement.

Education can change or develop behavioura attitudes and, therefore, is a critical
factor in firearms control. Costly research must be communicated to those whom it can
assist. This was the reasoning behind the establishment of the Violence Prevention Unit
(VPU) of the AIC. The VPU performs the function of a nationa clearinghouse for
research and other information relevant to violence.

Timely, relevant and accurate information is important for cost-effective resourcing
by governments and government departments of their programs.
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Shooting organisations could include the results of research in their publications and
education programs as an on-going firearm-owner education strategy. This information
would be vital in educating firearm owners in the dangers of firearms—such as the rate of
firearm-related suicide amongst rural male adolescents. A society informed of the reason
for particular legidation is far more likely to comply.

Licensing of Firearm Owners

The most important step in preventing firearms misuse is to restrict firearm access to those
people who have a genuine need and who can be entrusted with firearms. One million
firearms in the hands of responsible people will never represent a threat to society but one
firearm in irresponsible hands can. For example, thousands of military and sporting type
high-powered semi-automatic rifles and shotguns have been used by hunters in Austraia
since the end of World War [I—a period of over forty years—without one being used in a
single massacre. However, in the four-year period June 1987-August 1991, four
massacres occurred. In each massacre, a lone perpetrator used a high-powered semi-
automatic military rifle as the primary weapon. Ten days after the Hoddle Street massacre
there was the Hungerford (United Kingdom) massacre, and in November 1990 the
Aramoana massacre (New Zealand). Again, high-powered semi-automatic military rifles
were the primary weapon used. A total of fifty-four persons were murdered and
approximately forty injured in these incidents.

Most of the perpetrators had abnormally violent attitudes which were allegedly
influenced by violent pornography. The Hoddle, Hungerford and Aromoana perpetrators
all read the Soldier of Fortune magazine and other literature on violence, and they all saw
themselves as Rambo types. The coroner found that the Strathfield perpetrator was
influenced by the Brett Easton Ellis book American Psycho and said ‘the éimination of
grossy violent pornography would surely offend nobody' (The Age, 23 November 1991,
p. 1).

In each case, research into the lives of these perpetrators reveded that they were either not
fit and proper persons for the issue of a shooter's licence, or the reason they gave was not the
rea reason, which may well have been to commit massacres. However, the interviewing police
had no way of knowing this. For example, the Queen Street and Strathfield perpetrators were
both issued with licences after giving pig hunting as the reason. Even if police questioned the
applicants carefully regarding their attitudes, behaviour, mental condition, knowledge of and
access for pig hunting, thismay still not have amounted to a safeguard.

One way to educate those who already hold firearms licences would be to legidate
compulsory membership of an approved firearm-owners organisation, regardless of the
licence endorsement type held. Membership would entitle the firearm owner to receive the
organisation's publications which could contain changes to legidation effecting firearms,
wildlife and forests, appropriately written articles based on research into firearms misuse
and other information of
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education value. This material could be disseminated to the shooting organisations as a
part of the firearms clearinghouse function of the VPU.

It would also provide badly needed finance for shooting organisations to conduct
wildlife research and management and to develop shooting ranges. Currently, firearm
owners who do not have a shooting range available within a reasonable distance of their
homes are forced to use less safe and otherwise undesirable places such as state forests to
conduct firearm testing and practice. In and around our mgjor cities, shooting ranges for
handguns are fairly common, whilst ranges for long guns are very scarce, yet long guns
represent the biggest number of privately owned firearms. This is an unsatisfactory
situation that is a possible cause of vandalism to road signs, wildlife, trees and so on, and
unnecessary danger to other forest users.

Uniform National Firearms Licence

Licences to possess firearms should have the same title in each jurisdiction. Firearms Licence is
the most appropriate title, for which there should be five categories endorsed as follows:
collector only, farm use only, target shooting only, security guard, and hunting/shooting club
use (Warren 1992, pers. comm.).

For reason of safety and uniform standards, security guards should qualify at a course
designed and administered by the police in each state. For example, in Victoria al security
guard instructors would be trained by the Victoria Police Firearms Operational Survival
Training Unit (FOST Unit). Qualified security guard instructors would then train their
personnel, oversighted by the FOST Unit (Stokes 1982, pers. comm.).

It is apparent that firearm owners need to be better educated in the socid,
environmental and other aspects of firearm ownership. New firearm licence applicants and
those who have had their licence cancelled should be required to qualify at a firearm-
owner education program. This program would provide information relating to firearm-
related homicide (especially domestic homicide), suicide and the theft of privately-owned
firearms for use by the crimina sector. The program would include theoretical and
competency based modules on:

socid aspects—such as patterns in firearm related suicides, homicides, armed
robberies, and accidents—to ingtil the importance of firearm security;

the environmenta aspects of firearms ownership—such as responsbility for the
environment and wildlife;

firearm safety;

firearm competency in light rifle, heavy rifle and shotgun;
firearm, wildlife and forest law;

first aid for injuries likely to occur in the field;

bushcraft and survival in the bush;
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principles of ecology;

wildlife management;

hunting ethics;

hunting techniques;

flora and fauna identification; and

prevention of cruelty to wildlife.

Some of these modules, such as those relating to social aspects of firearm ownership,
would be common to al firearm licences regardiess of the endorsement required. An
endorsement for a 'collecting only' would only require qualification at a few modules
whilst an endorsement for hunting would involve qualifying at al.

Qualification for afirearms licence should not be intellectually demanding, but it must
involve a degree of study over afair length of time for it to become too onerous for the
uncommitted firearm owner. This would ensure that the uncommitted, spur-of-the-
moment, would-be firearm owners would not complete the course. The person who was
really dedicated would complete the course and value his licence (McMillan 1992, pers.
comm.).

Those who were not committed firearm owners but still completed the course would
have been subjected to long-term scrutiny and been subjected to the education process and
its inherent benefits (Williams 1992, pers. comm.).

Twelve months would be an appropriate duration for a part-time course which could
be completed through current Victorian Secondary College courses on firearm safety and
target shooting (Victoria 1991), through Technical and Further Education by combination
of distance education, and through an accredited course administered by approved
shooting organisations. Inspired by the writings of Leopold (1949; 1986), the Australian
Deer Association (ADA) through the Victorian Hunter Education Committee has been
administering a Deer Hunter Education Program since 1986.

Just as educational concepts can be applied to environmental aspects of firearm
ownership they can be applied to solving the social problems associated with firearm
ownership. Just as environmental managers in Australia and overseas accept hunters as
partners to achieve common aims, socia managers such as police, criminologists and
sociologists should enlist the help of hunters and shooters when attempting to control the
adverse social and environmental effects of firearms.

Governments would perform a supporting and advisory role and ensure that the shooting
organisations are fully utilised to achieve joint objectives. Governments should aso provide
some initid funding and equipment. This concept is in fact an Integrated Anti-Crime Strategy
which is a current initiative of the Ministry of Police and Emergency Services, Victoria
(Brazendaeet d. 1992, p. 3).
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Success of the Integrated Anti-Crime Strategy will involve the cooperation and
assistance of al government departments, semi and local government, private
enterprise, the community at large and the police. The cornerstone will be
‘partnerships and positive attitudes, and we must al redlise there is no easy remedy,
instant solution or 'quick fix' (Glare 1991, p. 3).

Firearm-owner education programs could easly be funded by the shooting
organisations with little assistance from the government, provided the threat to shooting
and hunting was removed. This would then allow these organisations to divert some of the
$% million (approximately) that they have spent defending the sport over the past decade
to firearm-owner education programs.

Benefits of Firearm Owner Education

In West Germany, for decades it has been a requirement to qudify a an extremey
comprehensive fireearm-owner education program as a prerequidite for obtaining a firearms
licence (Mason 1992). Sweden introduced a less comprehensive course on a voluntary trial
bass in 1981 and as a compulsory prerequisite for a firearms licence in 1985. Many countries
have adopted similar programs, and it is worth noting that severa international authorities on
hunter education and wildlife management have attended the ADA hunter education program.

The firearm-owner education program as a pre-requisite for obtaining a firearms
licence is a Total Quality Management (TQM) program which can provide immediate and
long-term benefits for governments and firearm owners. Immediate benefits would be the
screening out of unsuitable applicants. Long-term benefits would be performance
enhancement and attitude conditioning of those approved as firearm owners. Achieving
this is dependent upon a continuing cycle of consultation and examination of the process
of inputs, transformations and outputs. In the context of firearms control, inputs would be
the consultation, research and information management, and transformations in the
education process. Outputs would be the enhanced attitudes and performance of firearm
owners resulting in areduction in firearms misuse.

Benefits would be monitored by institutes of criminology and measured by numerical
differences in firearm-related homicides, suicides and accidents. Indicators of
environmental benefits would be the number and quality of wildlife research projects,
habitat reclamation and conservation, and greater concern for land health and wildlife.

Hunters have the potential to be an important partner with law enforcement agencies
in countering the extremely lucrative and active trafficking in Australian wildlife which in
1985 was estimated to be worth $40 million dollars annually (Bottom 1985, pp. 32-6).
Hunters are concerned about the effects of this activity on the environment and also their
own game yield for which they are required to purchase game licences irrespective of
whether or not they obtain ayield (Mason 19914, p. 2).
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In addition to these benefits, the Arthur D. Little Report to the United States Army of
January 1966 noted that hunting and firearms training is of great value to the military.
More importantly, it provides conclusive evidence that the volunteer or the conscript will
be more likely to function as a soldier and survive if he has been a hunter and a shooter in
civilian life (Whisker 1981, p. 129). Therefore, it would be beneficial to Australia, which
has a weak national defence capability, to have a significant percentage of the population
trained and competent in firearms use and hunting.

Firearm Education and Domestic Violence

'Domestic' homicides, that is, those occurring between family members, accounted for
46 per cent of all homicides where relationship was recorded . . . Firearms are more
commonly used in 'domestic’ homicides than any other category: about a third of
spouses were killed by firearms, and nearly half of victims where the relationship was
parent-child (this category includes child—parent and parent—adult child). This
compares with 20 per cent of killings where the relationship was friend/long term
acquaintance and only 13 per cent of stranger killings (Strang 1991, p. 22).

These data suggest that firearm misuse is worse in domestics than in any other area and
that Augtrdians are more likely to be murdered in a domestic Stuation with a fireearm than in
any other. Legidation such as the Victorian Crimes (Family Violence) Act 1987, is necessary
and judtifiable. Section 18a gives police the power to enter a home without warrant and seize
firearms (without warrant) where they believe on reasonable grounds there to be actua or
threatened violence.

This legidation is open for abuse by vexatious and vindictive spouses and other family
members, but nevertheless, it is a critical strategy in preventing firearm misuse and thereby
making Victoria a safer place to live. The potential advantage of lives saved easily
outweighs the potential disadvantage of unjustified complaints, which in any event are
adjudicated by a magistrate.

Shooting organisations need to realise that this legidation is in the best interests of
responsible firearm owners as it is likely to reduce firearm-related homicide—any
reduction in which should remove pressure from the government to impose further
restrictions on them.

Unfortunately, current data collection practices do not enable the AIC's Nationa
Homicide Monitoring Program to determine what proportion of firearms used in homicides are
registered, what proportion are owned by the offender, whether the offender held a firearms
licence, and whether the weapon was stolen.

The domestic firearm homicide phenomenon can be partially solved by firearm-owner
education programs. Firearm owners aware of the problem are more likely to comply with
firearm security legidation out of self-interest, even if not because of fear of prosecution.
Pressure from family members who have also been made aware of the problem could be
significant in causing firearm owners to keep their weapons safe and secure in the home.
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The VPU is a useful and neutral point, and a firearms unit could be responsible for
administering a national media campaign to educate the community about the problem.
Firearm safety in the home could be taught under the theme 'Keeping Ourselves and
Others Safe' by the excellent Victoria Police Schools Involvement Program. A parent will
often be responsive to suggestions made by his/her children regarding firearm safety in the
home.

Conclusion

There are both positive and negative aspects to firearm ownership. The negative aspects
need to be minimised, if not obliterated, whilst the positive aspects need to be developed.
The tools for achieving this are research, education, legislation and enforcement. The
strategy for their application should be one of partnership, positive attitudes and trust.
Governments, police and the community have an obligation to work together to minimise
misuse, even though no amount of safeguards can ensure against every possibility.
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GUN CONTROL AND HOMICIDE:
THE SHOOTERS PERSPECTIVE

Philip G. Brown O.A.M.
President
Shooting Sports Council of Victoria Inc.

| SPEAK TODAY ON BEHALF OF FIREARMS OWNERS. | DO NOT APOLOGISE FOR being
afirearm owner, nor do | ever concedl the fact that | am one. Why should 1? There
is nothing strange or unusua about being a firearm owner, a hunter, or a target
shooter. Even those who have what, to me, is an unreasoning hatred of firearms
admit that firearm ownership is nothing unusua. Figures show that in Victoria
there are some 300,000 licensed fireearm owners—and of course an unknown but
quite sizeable number of unlicensed owners—out of a voting population of
2.74 million (persons aged over eighteen years, as a the last Victorian state
election).

Except perhaps for a few extremists, even those ideologically opposed to firearm
ownership, such as Harding (1981), concede that the vast mgjority of these firearm
owners are normal, well-adjusted, law-abiding persons who will not in any way misuse
their firearms.

The subject of firearms and firearm ownership will be addressed before firearm
misuse in crime is looked at.

Firearms have been a part of human life for over 600 years. The earliest firearms—
primitive, inaccurate, unreliable and not aways safe to use—were one of the wesapons of
war of the fourteenth and fifteenth centuries, but as firearm design improved, they were
introduced into hunting and, later, target shooting. For the last four centuries or more,
firearms have played an important part in salf-defence, the provision of food, and recrestion
for millions of people.

The percentage of citizens owning firearms privately varies throughout the world,
depending on the nature of the country—whether mainly rura or urban—whether there is
any opportunity to hunt, how popular target shooting is, and, of course, the nature of the
government. Mogt totalitarian countries do not alow private citizens—except for those
deemed of great importance—to own
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firearms. On the other hand, in Switzerland, every mae of military age has a military
firearmin his home.

Mogt citizens in English-spesking countries who own firearms believe that they have a
basic right to do so. However, many people who do not own firearms, have no wish to do
50, and al too often cannot understand the attitude and interests of firearm owners, and
argue that firearm ownership is a privilege, not a right. Such people are often aware the
right to bear ams is guaranteed by the American Condtitution but that there is no
corresponding wording in the Austraian Congtitution and, therefore, Australians have no
such right. These people are saying, in effect, that a Condtitution or Statement of Rights
creates rights and that, unless a particular right is mentioned, it does not exist.

Firearm owners, in general, are not legal experts. They do not know the
background of a Constitution or a Bill of Rights, but they are human beings, conscious
of the dignity and rights inseparable from a human being. They believe that they have
certain rights—including that of owning private property—and do not think they need
any document to tell them so.

The question of the legal right to own a firearm is something that eminent legal
figures might argue about indefinitely, but even if the right to own firearms—or for
that matter, other types of 'arms—is accepted, it would seem that the state can, and in
fact must, legidate to prevent the possible misuse of firearms. There are some fairly
genera laws to which nobody could rightly object. One is a prohibition on discharging
afirearm, and in some cases carrying a loaded firearm near a populous area. Again, a
firearm is specially dangerous in the hands of children, and laws prohibiting children
having access to firearms are fairly general. In addition, a person under the influence of
alcohol or of unsound mind may be irresponsible or violent, and the law should
prohibit him from having a firearm.

Many persons use firearms for hunting purposes and, over the centuries, the desire
to provide more efficient firearms for hunting has contributed greatly to their
development. Hunting dates back centuries before firearms, and its purposes have, in
general, been the obtaining of meat for food, the control of vermin (or the culling of
excess numbers), a test of skill, or aform of recreation. In the hunting of animals such
as rabbits and deer or of birds such as duck, al or most of these factors are present.

A firearm is often an expensive item displaying considerable manufacturing skill
and mechanical ingenuity. Older firearms in particular may have engraving and
ornamentation which make them works of art. Their owners invariably have a pride of
possession in them which makes those owners prepared to fight desperately to retain
them in the face of police/government pressure.

Another aspect of firearm control is that of keeping firearms out of the hands of
criminals. There is general agreement that this is impossible to achieve. Often a person
hearing of a shooting or an armed hold-up will say ‘the offender should not have had
that gun'. In many cases the fact that the offender did have a gun is not the fault of the
legidation, as the offender had obtained that firearm illegally.

Few persons—even those of the highest character—can legdly own a pistal, since a
pistol can only be possessed for aspecia purpose. Y et an investigation
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carried out some years ago by police showed that over 38 per cent of robberies
involving the use of firearms were committed with pistols (Millar & Milte 1978, p. 111).
These robberies have occurred despite the controls on pistols and despite the fact that a
person who has committed an offence and been sentenced to a gaol term of three months
or more is prohibited by law from having a fireearm for a stipulated period—sometimes five
years. The great mgority of armed hold-ups and many other crimes of violence are
committed by persons who aready have criminal records and are, therefore, prohibited by
law from possessing firearms—yet these offenders neverthel ess had firearms.

The system of supply of firearms to criminals operates outside the law. A crimina
can obtain all the firearms so desired—including types not available to the law-abiding
citizen, such as pistols and machine guns—and it seems that no law is able to stop this
illegal trade. Apparently, there are places in Mebourne where, with the right sum of
money, a specified pistol type can be obtained within hours.

Pistols are concealable and, except for special target shooting types, are intended
for anti-personnel work. Accordingly, since the 1920s following the example of
England, most countries in the British Commonwealth have restricted pistol ownership
to those who have a special use for them. Whatever the situation regarding basic legal
rights, the firearm owners of the day seem to have accepted these restrictions. The
present generation also seems to have accepted these restrictions in principle, although,
the administration of these controls has been the cause of much dissatisfaction. Yet it
must be noted that this is an issue which affects only afew persons. Pistols are of little
interest to the hunter, and the pistol target shooter, security guard or established
firearm collector are usually alowed to possess pistols, but under strict conditions of
use and custody.

There are persons who say 'no-one should have firearms. These persons have a
right to hold that view and to elect to parliament persons who will work towards that
end. At the same time, the general right to hold an opinion and to try to impose it upon
other persons is surely subject to the moral obligation to form that opinion in a spirit of
justice and charity, and only after at least trying to find out something about the issues
involved. The failure of far too many people to meet this moral obligation and the lack
of technical knowledge of most persons who do not own firearms is one of the greatest
problems a firearm owner has to face. This lack of knowledge produces uninformed
criticism and unsatisfactory legidation.

It would seem that from the earliest days of settlement the percentage of
Australians owning firearms has been high. It is only in recent years, however, that
licensing systems have been introduced and surveys undertaken which have enabled
more reliable estimates of firearm ownership to be made. For example, there was a
nation-wide survey on firearm ownership carried out in 1975 by the Australian Bureau
of Statistics (1979). It applied only to Australian capital cities and to towns with a
population of over five hundred. Y et in these areas, the survey indicated that:

there was, on average, afirearm in every fourth house;
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firearms owners came from al walks of life, al levels of income, and dl age
groups; and

only avery few (an average of Six per cent taken over al states) were members of
gun clubs.

In Victoria, where there has been a Shooter's Licence system in force since 1973, there
are some 300,000 licensed shooters plus an unknown number of persons owning
firearms—thought to be in excess of 50,000—who hold an expired licence or who have
never held a licence. The police estimate that each licensed shooter owns, on average, 2.8
firearms.

These figures make it quite clear that only a minute percentage of the firearms in
Victoria are ever used in crime and, in any event, many firearms so used are possessed
by unlicensed persons. The vast magjority of law-abiding and responsible firearm
owners should not be held responsible for the misdeeds, however serious, of a tiny
minority, just as al motor car owners should not be held responsible for the misdeeds
of afew irresponsible and perhaps culpable drivers.

Each Australian state has different legidation, although most essential itemsin the
legidlation are the same. The main differences between the states lie in the procedures
involved in order to obtain a firearm. There are those persons—including some firearm
owners—who seek an uncomplicated system and would favour a National Firearm
Act, but those who have studied the problem recognise the historical differences
between the states, the type of game available, the different shooting conditions, and so
on. Those who have studied the idea of national firearms legidation believe that each
state should continue to have its own Firearm Act, but that there should be as much
uniformity between the Acts as possible. They aso believe that each state should
recognise a licence issued by another, as is the situation with motor car drivers
licences.

The firearm-owner bodies are as desirous as anyone else of having just and
workable firearms laws which—as far as is reasonably possible—ensure that those
persons owning firearms are fit and proper persons to have them. Over the years there
has been considerable research carried out and discussions held with governments on
the issue of firearm legidation, and it seems clear that the New Zealand Arms Act 1983
represents a proper approach. This Act is the result of several years of research by the
New Zealand Government and the firearm-owning associations—conducted in an
atmosphere in which party politics played no part. In general, the New Zealand
legidlation provides that:

all firearm owners be licensed (all Australian states have or will soon have
this), the licences being issued by the police;

before a person obtains his first licence, he must attend a course in firearms

law and safety practices conducted by a qualified instructor and then pass a
written examination;
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the police thoroughly check the applicant as to character, record, and so on,
and they are required to refuse the licence if the applicant does not appear to
be a fit and proper person to have a firearm (there is a right of appeal to a
court);

there is no restriction on the number of firearms a person may own;

firearms are not individualy registered, except for pistols and restricted
firearms (the system of registration of other firearms, which had existed since
the 1920s, was abandoned, the police and Government having decided it
served no useful purpose);

the licence is issued for life (but the police and courts have wide powers of
cancellation);

an adult person may have an airgun without a licence, but a junior must be
licensed. (This is reasonable when one considers that it is rare for an adult to
commit an offence with an airgun, but that offences are often committed by
juniors);

thereis provision for specially authorised persons with proper secure premises
to collect restricted firearms (that is, firearms not available under the ordinary
licence); and

if afirearm is declared restricted, the owner may sell it to a person specially
authorised to collect such firearms, but if the owner elects not to do this he
may surrender the firearm to the state, which must pay market value for it,
and the owner has the right of appeal to a District Court Judge if he is not
satisfied with the amount offered.

Although certain aspects of the New Zedand legidation could be improved upon, the
New Zedand Arms Act's approach to the matter is excellent and it could be regarded as a
model for other legidation to follow. It isto be expected that any fireearm owner, especidly
one familiar with the New Zealand Arms Act, would strongly oppose anything that departs
from the spirit of that Arms Act. In particular, firearm owners can be expected to oppose:

the banning of the possession of any type of firearm except for certain modern
military type semi-automatic rifles and machine guns;

any legidation which does not set up a licensing system under which, as in
New Zealand, banned firearms may be held by authorised collectors and so
preserved;

any legidation that does not guarantee the owner of a banned firearm the
right to obtain from the government full compensation based on the market
value of the firearm,

any restriction on the number of firearms a person may own;
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any system that forces a firearm owner (other than perhaps a pistol shooter)
to join a shooting Association as a condition for obtaining a firearms licence;

the individual registration of firearms;

any legidation which directly or indirectly prohibits the average citizen from
owning afirearm;

any legidation which does not provide an informal and inexpensive means of
appeal against decisions involving firearm licences; and

any legidation which contains harsh or unreasonable penalties, or is unjust or
unworkable by nature, and which does not pay due regard to the principles of
natural justice and the principles of the United Nations Declaration on Human
Rights.

Before leaving the subject of firearms control a brief reference must be made to
the Canadian situation, which has been so misrepresented by anti-firearm followers in
Austraia.

Unfortunately, all the papers relating to the Canadian situation have not been
found. However, the facts are that around 1980 the Criminal Code, under which
firearms are controlled, was 'tightened up'. The more stringent controls seemed to be
on pistols and certain restricted weapons. As far as ordinary rifles and shotguns were
concerned, a 'purchaser's permit' was introduced, but this purchasers permit is not like
that in Victoria. The permit lasts for five years and allows its holder to buy as many
firearms as desired! There was no shooters licence or registration of ‘ordinary’
firearms.

Around the mid-1980s—some four or five years after these amendments—
government officias discovered that, since the new legidation had come into force, the
firearm crime rate had fallen and a booklet of figures and statistics to support these claims
was produced. This booklet was seized upon by various anti-fireearms bodies in Audtrdia as
asupport for their arguments. What seems to have been overlooked, however, isthat:

the Canadian crime rate had started to fall before the new legidation came
into force;

the firearm crime rate fell in the USA over the same period (no-one knows
why); and

the controls on ordinary firearms were not likely to inconvenience anybody or
have much effect.

In the 1980s and 1990s in Audrdia, firearm ownership has become very much a

politicd issue. The degree of polarisation varies from date to dSae—
largely dependent upon the extremity of the views of the state Labor Party—and
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in some eadtern dtates there have been political campaigns conducted by firearm-owner
groups against the Labor Party in state elections.

Discussion of firearms issues is characterised by both strong pro- and anti- views.
As in many hotly contested issues, truth is often one of the first casualties and some
sections of the anti-firearms movement seem to have established a reputation for not
letting facts get in the way of a good story or a particular ideology. Unfortunately too
much of recent discussion on firearms has been driven by ideology and not by fact and
commonsense. Inquiries into violence and similar issues have been conducted by
people with a known anti-firearm ideology whom the government knows will make the
recommendations ideologically acceptable to the government—whether or not these
recommendations are practical or in the public interest.

Australia has major problems with increasing violence in society. This increase is
occurring on our streets, on our sports fields and in our homes. The ultimate form of
violence results in homicide—but Australia must be concerned with violence at all
levels.

Recently, far too much attention has been given to the means of homicide, suicide
and the infliction of serious injuries rather than to the causes of these phenomena, and
reductions in absolute numbers and rates will only be achieved when the causes are
removed.

If it were possible to remove every legally-owned firearm from every licensed
shooter in the community, this would not stop homicides. The idea that a reduction in
the number of firearms in the community would reduce homicide or, worse still, the
idea that the presence of firearms is the cause of some homicides, is at best a theory,
held by certain groups of so-called 'experts. Firearm owners object to being the
guinea-pigs on which this theory is being tested.

Unless attention is focussed on removing the causes of homicide, removing one
means of homicide will only lead to another means being found. A firearm is not
necessary to a person bent on mass murder. Two readily available substances mixed
together form a powerful explosive which can destroy a whole building or vehicle and
can cause great carnage. For example, The Age, 27 March 1990, carried the story of a
man in New York who had quarrelled with his former girlfriend at a social club and
had been gjected by a bouncer. This man later returned to the club with a quantity of
petrol and set the building on fire resulting in the loss of eighty-seven lives.

There is dso the difficulty of measuring the incidence of homicide or suicide
where the motor car is used as the means. If the current top five means of committing
homicide could be removed from society, what effect would this have on the overal
homicide rate? It is reasonable to expect that there would ssmply be a change in the
means of committing homicide.

Perhaps one of the reasons means of homicide rather than causes of homicide are
concentrated on is because one can feel warm and good advocating the removal of a
means which does not affect us as an individual. But the removal of the causes of
homicide is a much harder task to accomplish and we might be personally affected. For
example, there appears to be agreement that alcohol plays a large part in violence in
clubs, pubs and the home, and some of this violence leads to homicide. Y et there has
been no
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call to ban acohol and so reduce this cause of violence and potential homicide. But
how many calls have been heard to ban firearms—one of the possible means used by
the person affected by alcohol to inflict injury or death? Is the reason why there is no
call for the banning of alcohol that too many of us like alcohol too much to consider
any ban? If one were really cynical, one could also suspect that governments would
also strongly oppose a ban on alcohol because of the taxation revenue loss.

[, in common with many firearm owners, am becoming increasingly cynical and
disgusted with the media in Australia. A culture of violence is increasingly being
pushed onto Australians by the media. | watch very little television now because | do
not regard violence as entertainment and have given up watching most programs. | am
even getting sick of watching news on television because so much of the news program
is devoted to violence and confrontation. Increasingly, the media are not interested in a
story unless it contains a confrontation. One of my friends was recently involved with
an environmental issue where the media deliberately distorted the facts to make it a
confrontation issue and not one where there was a balanced position, which was the
am of my friend's organisation. Another example of the medias inconsistent attitude
toward violence was seen when the media conducted an intense campaign against
firearms after the Strathfield killings in Sydney, Yet, at the same time, the media
continued to earn advertising revenue by screening drama programs which showed
firearms being misused and suggested that violence is the solution to al problems.

| am greatly concerned at the problems Australia is already facing and the
problems we will undoubtedly face in the future, problems which arise from the
changing way governments and the medical profession are handling people with
serious mental disorders. In the past, such people were confined to an institution and
treated until they were determined to be of no danger to themselves or the public. The
current trend is to give people with serious mental disorders a supply of drugs,
directions for their use, and then let these people return to the community. If the
person takes the prescribed drugs as directed there should be no problem, but if the
directions are not followed, the potential consequences are frightening.

Of course, there are those in the community who claim that people with serious
mental disorders have civil rights and should not be detained. In the next breath, these
same people will lobby that | and the other 300,000 law-abiding, responsible firearm
owners in Victoria should not be allowed to own firearms because they may be
misused by a mentally-deranged person. What about firearm-owners civil rights?
Apparently, because firearm owners interests are different from those of these ‘do-
gooder' individuals, firearm-owners civil rights disappear.

There were howls of outrage from civil rights groups and sections of the medical
profession after the Strathfield killings, when the Sporting Shooters Association
advocated a register of persons with mental disorders so that police could check to
ensure that persons on this list could not obtain or retain firearms. The Hoddle Street
and Queen Street killers were known to have mental disorders or records of violence
before the killings took place. If such a listing had existed, the police could have
removed the firearms from the
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offenders before the incidents occurred. Y et again the civil rights groups, a the same
time as opposing the register of people with mental disorders, were calling for bans on
firearm ownership. One must seriously question the true motivation of some of these
groups.

In May 1992, a Labor Caucus committee in Victoria was opposing draft government
legidation to empower courts to order continued detention of certain persons with multiple
convictions for violent crime who were considered a threat to the community. One member
of the committee was quoted as saying that such legidation would not have prevented the
Hoddle or Queen Street killings (Victorian newspaper report). How many future crimes of
violence and potentia killings would be prevented is the red question? It would be
interesting to know how many members of the committee would have readily supported
increased firearms restrictions instead. It is important to note that the people a which the
Bill was amed would not be digible to obtain afirearm legally under present legidation, but
with their crimina background would have no trouble obtaining afirearmiillegaly.

Australia is seeing an increase in activity from various interest groups calling for
action to reduce violence and improve their situation. While not knocking any of these
many groups, | do wonder if the activities of the growing number of interest groups
are distracting Audtralians from the problems of homicide as a whole. If each
Australian were to find how to increase self-respect and respect for al human beings,
and if the media began to serve us a diet against violence and promote respect for one
another, and if governments began to repair the enormous economic damage they have
wrought on Australia and its citizens in the last three years, Australia would see a
reduction in violence and homicide. Oh, Utopial

On behalf of firearm owners, the following suggestions aimed at cost-effective
control of the use of firearms in homicide are put forward. It must be recognised that
no controls will be effective in reducing the use of firearms by criminals. By definition,
criminals do not obey laws and seventy years of rigid pistol licensing has not stopped
the use of pistols by criminals.

All persons seeking to own firearms be required to obtain a Shooters' Licence
issued by the Police;

before issue of a licence, the applicant be required to undertake a training
course in firearms safety and firearm law and pass a written examination;

al firearms owned by a licence holder to be securely stored when not in
use;

the licence of a firearm owner convicted for an indictable offence be
cancelled;

where domestic violence or threats of violence occur, al firearms be removed

from the home and the firearms not restored until a magistrate rules they may
be restored. We support the current
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Victorian legidation on firearms in relation to domestic violence but have
worries about proposed new legislation. We understand that under this
proposal, police would be required to remove all firearms from a house if they
were caled to any domestic, even if there was no indication of violence
whatever and if the report was made by any member of the family or
neighbour. With firearms worth many thousands of dollars possibly involved
and the possibility of one party using the call to 'get at' another party, we see
the potential for creating greater problems;

introduction of a notification system for persons with mental disorders so that
police can take steps to remove firearms from the person if appropriate;

mandatory heavy minimum penalties for carrying or use of a firearm during
the commission of acrime;

the scrapping of firearm registration as this is not cost effective. The only
persons favouring registration of individual firearms are:

(i) those persons who see it as a means of confiscation or restriction by
taxation and other means;

(i) those in the police force who, perhaps in addition to the above motive,
see it as ameans of empire building. (Some years ago a South Australian
police officer connected with the Firearms Registry there told one of our
representatives that the South Australian system of registering firearms
was the envy of the other states. However, a more recent report from the
Deregulation Task Force in South Australia casts serious doubts on the
need for and usefulness of the registration system);

(ili) those who know nothing about the system anyway and cannot distinguish
between shooter licensing and firearm registration.

There are no recorded instances in Australia where firearm registration has solved
a crime which would not have been solved by normal police investigative techniques.

Firearm owners do not want to see firearms used in homicide or other crime. For
years firearm owners have been advocating the introduction of heavy mandatory gaol
sentences for people who use firearms in crime. Firearm owners will strongly support
moves to crack down hard on crime, but we will fight like hell for the right of
responsible, law-abiding people to own and use firearms.

Reference

Australian Bureau of Statistics 1979, General Social Survey: firearm ownership, May
1975, ABS Cataogue No. 4106.0, Australian Bureau of Statistics, Canberra.

226



Gun Control and Homicide: the Shooters' Perspective

Harding, R. 1981, Firearms and Violence in Audralian Life: an Examination of Gun
Ownership and Use in Audtralia, University of Western Australia Press, Perth.

Millar, SI. & Milte, K.L. 1978, Principles of Police Planning: armed robbery,
Government Printer, Melbourne.

227



THE ROLE OF THE
PATHOLOGIST IN
HOMICIDE INVESTIGATIONS
AND CORONIAL INQUIRIES

Dr David Ranson
Victorian Institute of Forensic Pathology

IN ORDER TO EXAMINE THE ROLE OF THE PATHOLOGIST IN THE CORONIAL
inquiry, it is necessary to make some attempt to determine what forensic
pathology is. The Report of the Committee on Death Certification and
Coroners (Great Britain 1971) distinguished between clinical pathologists and
the smaller band of forensic pathologists who are specially experienced to help
in the investigation of murder and other serious crimes against the person.

According to the evidence received the basis of forensic pathology is the small
amount of work which, athough it is carried out on behaf of the coroner, is
particularly the concern of the police. . . Every police force needs to be able to call
on the services of a gpecialy experienced pathologist to help in the investigation of
murder and other serious crimes against the person. Ideally, this person should be a
pathologist with a sound training in morbid anatomy who has added to this general
knowledge some additional skills, most notably the ability to detect, and give
authoritative testimony about, unusua features of a dead body and the surrounding
circumstances which may well be of evidential value. He should be able to
command the facilities of a well-equipped pathological laboratory, be readily
available on call to police and courts, and be prepared to travel on short notice
anywhere in the area which he serves (Great Britain. Committee on Death
Certification and Coroners 1971, Cmnd. 4810 [22.18])

In April 1989, the Home Office in Great Britain published its Report of the
Working Party on Forensic Pathology. In paragraph 1.1 the report stated:

Forensic Pathologists play a vital role in the Crimina Justice system. Strictly
speaking, their responsibility is simply to undertake the post
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mortem examination of bodies found in 'suspicious circumstances in order to
establish, as far as possible, the cause of death. (‘Suspicious circumstances are
those in which there is suspicion of murder, mandaughter or infanticide.). In
practice, however, it is often their professiona judgement which determines
whether a particular death is dealt with by the coroner by inquest as one due to
accident, natural causes or suicide, or isinvestigated by the police as a preliminary
to acriminal trial. To this extent theirs is the first step towards bringing to justice
those responsible for the most serious crimesin our society (Great Britain 1989).

Clearly the specialist forensic pathologist has a screening role with regard to the
apparently non-suspicious coronia autopsy. It is by no means rare for a speciaist
forensic pathologist to identify suspicious features in an otherwise non-suspicious
death and to alert the investigating authorities to the fact that this particular death
requires more detailed and specialised investigation by the coroner, police or other
relevant agency. The experience of the full-time Forensic Pathol ogist—being based in
clinical pathology, but with a wider and more varied case type with respect to
traumatic death—is far better placed to take on the role of medico-legal watchdog.
Indeed, were it not for this expertise, many largely legal coroners jurisdictions would
lack the knowledge-base to maintain an effective screening system for suspicious
deaths.

It follows that the organisation and administration of an efficient coronial autopsy
service is greatly aided by its ability to call on a small, defined group of medical
specialists in forensic pathology who are available for consultation 24-hours a day, 365
days ayear.

The coronid system in Victoria is involved in a very close professona working
relationship with its primary medica service provider—the Victorian Ingtitute of Forensic
Pethology. Each organisation has their own practices and procedures, which include both a
combined response to the investigation of natural and unnatura hazards in the community,
and an individua investigative role into deaths based on their respective skills and expertise.

Australia

The geography of Australia—with its population concentration around the magor coastal
cities and a smdler rurdl population distributed over vast inland aress of the continent—
presents problems in the legd and medical administration of a coronia desth investigation
that the parent coroner's system in England and Wales would find difficult to appreciate. It
is for this reason that we find full-time coroners in many of the mgjor metropolitan centres
and part-time coroners often linked with the magistracy in rura inland areas.

These same factors apply aso to the forensic pathology service where, in the mgority
of the maor metropolitan centres, full-time forensc pathologists are to be found.
Conversdly in the rura, sparsaly populated inland aress, genera practitioners and clinica
pathologists provide the coroner with an autopsy service in association with full-time
forensc pathologists who are caled in on sdlected cases. The Roya Commissioner into
Aborigina Deathsin Custody
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raised the issue of coroner's investigations where the autopsy was performed by a generd
medical practitioner with no formal pathology training or qualification.

It is unfair to expect that general practitioners are qualified to produce reliable
results (Muirhead in Australia 1988).

Indeed the Royal College of Pathologists of Australasa made their view clear to the
Royad Commission when they sated that an autopsy should only be performed by a
pathologist (or a medica practitioner under the supervison of a pathologist) and that,
where the case was a homicide or suspicious death (including a desth in custody), the
autopsy should be performed by aforensic pathologist. Whilst this position remains the goal
to drive for, both the medical and legal professons have recognised that the Audtrdian
geography causes severe service problems and places a substantia burden on investigative
agencies and the relatively few trained specidists in forensic pathology.

In Victoria the vast majority of coroner's cases—whether suspicious or non-
suspicious—are performed by full-time specialist forensic pathologists or their directly
supervised trainees working from a purpose-built modern mortuary and laboratory
facility.

There are many advantages to operating a statewide forensic pathology service from a
sngle sarvice point. The locdisation of the required number of medical staff in the same
centre provides for an increased efficiency of operation in terms of costs and ensures that
each of the medica forensc specidists does not work in professond isolation. Such an
establishment allows ease of professiona consultation with one's peers and an opportunity
to engage in research and teaching activities that ensure that the forensic pathology service
providers remain up-to-date in their respective fields of expertise.

A further advantage of a centralised forensic pathology service is its ability to collect
and collate data on a statewide, nationd and international basis in order to provide the
community with research information that can lead to the prevention of avoidable desths or
to a decrease in disease specific morbidity and mortdity. There are of course some
disadvantages for such a centralised and, some would say, ‘inbred’ system, and these have
been recognised in some of the investigations of the coronia and forensic pathology service
in the United Kingdom. Such a centralised forensic pathology service has the potentia to
develop inbred ideas and idiosyncrasies with respect to medica opinions and service
provision. It isvitd, therefore, that such a central forensic pathology service be permitted to
engage in forensic pathology work at an interstate and internationa level for agencies other
than the Crown and aso to take part in the internationa research meetings in the areas of
forensic pathology and forensic science in order that the aff are fully aware of trends and
new developmentsin their field of expertise.

Perhaps one of the most important features of any forensic pathology service is
that not only should it be independent but that it should be clearly seen by the public to
be independent from any organisation that might have an interest in the results of its
operations. In particular, it should be seen as distinctly separate from all other forms of
investigators including the Police, government inspectors, centra and local
government, and other emergency services. Its independence should be seen as being
of asimilar nature to that
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of the courts. The Coroners Act 1985 (Vic.) makes provison for this in that it
establishes a Forensic Pathology Ingtitute as a distinct body corporate with its own
governing council including representatives of the relevant Roya Colleges, the Law
Department, the judiciary and the local medical schools. The Council aso includes the
Coroner who has a particular interest in the Pathology Institute which provides him
with his mgjor medical input during an investigation. The Act also establishes that the
Director of the Ingtitute shall be the person who holds the Chair of Forensic Medicine
a Monash University and this provides the academic link between the University
system and the service work of the Forensic Pathology Institute.

Training

Both the Roya College of Pathologists of Austrdasia and the Roya College of
Pathologists of the United Kingdom recognise forensic pathology as a sub-specidty of
anatomical pathology and provide for membership and fellowship examinations in this sub-
speciaty. However, despite this recognition by the Roya Colleges, central coordination of
training in both the United Kingdom and Austraia has been ether limited or nonexistent.

In Victoria, the trainee aspect for forensic pathology is covered by
Section 64. (2) of the Coroners Act 1985 (Vic.):

The objects of the Ingtitute are as follows:

a.  To promote, provide and assist in the postgraduate instruction and training of
trainee specialist pathologists in the field of forensic pathology in Victorig;

b. To promote, provide and assist in the post graduate instruction and training of
persons qualified in biological sciences in the fields of toxicological and
forensic science in Victorig;

c. To provide training facilities for doctors, medical undergraduates and such
other persons as may be considered appropriate by the Council to assist in the
proper functioning of the Ingtitute;

d. To conduct research in the fields of forensic pathology, forensic science and
associated fields as approved by the Council.

It can be seen that the training of forensic pathol ogists has now been recognised as
requiring some degree of centralisation and uniformity. This has been achieved by the
professional bodies examining pathologists in various jurisdictions and by governments
who recognise the need for appropriately qualified specialistsin this area.

It is important to remember that, whilst the examination and training periods in
forensic pathology are now well-established, no centralised core of organised training
program exists within the majority of states in Australia or, in fact, in the United
Kingdom. It is up to candidates to obtain individual training posts throughout their
training period in order to gain the experience that will enable them to pass the
necessary professional examinations. Victoria has gone some way aong the process of
establishing a centralised
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training scheme with the provision of formal training posts in forensic pathology based
at the Victorian Institute of Forensic Pathology

Legal

Perhaps the greatest difficulty medical practitioners have in becoming involved with a
legal system and work with the courts and legal profession is coming to terms with
lega principles. Few fundamental legal principles are taught in either undergraduate or
postgraduate medical education. However, it is clear from teaching forensic pathology
and forensic medicine and observing the experience and skills of newly qualified
forensic pathologists that an understanding of basic fundamental legal principles goes a
long way to improving the service these medical professionals provide to the legal
system.

Perhaps the hardest of the lega principles to come to terms with is that relating to the
legd investigation process which differs both in structure and philosophy from the scientific
investigation process. For the forensic practitioner, the ability to comprehend the nature of
the legal investigation process and the practitioner's role within it—both prior to and during
ajudicia hearing—is essentid for them to effectively play their part in ajudicia process.

Forensic practitioners in their routine casework have really only one form of
output that emerges from the work they do. This output is the act of communication of
fact and opinion to a judicia or quasi-judicial body. A failure of communication will
effectively negate scientific work whatever its level of technical excellence.

M edical Detective

The overal role in day-to-day function of aforensic medical serviceisintricately bound
to the client organisations for which it provides services. In the case of the Victorian
Institute of Forensic Pathology and most other forensic pathology services, these client
organisations include the state Coroner's and state Government Departments. The
departments include the Law or Attorney-Genera's Department, the Department of
Health, the Department of Labour and others including emergency services such as the
Police, the Ambulance Service, the Fire Brigades and the State Emergency Services.
Most forensic pathology services are also involved with both education and research
and, in addition, have a close working relationship with the officials and organisations
within the criminal justice system.

The pathologist, in acting as an investigatory agent for the coroner, plays a far
wider role than just the provider of an autopsy report. The pathologist's involvement in
both death scene examination, dead body examination, and aspects of forensic science
means that they form part of an investigation team in which their expertise is that of a
medical detective. This is the role that is so often glorified in the media. Despite this
media portrayal of the forensic pathologist as a high-profile medical deuth, the reality
is that the forensic pathologist takes his place on an equal basis with all other specialist
investigators in the team assisting the coroner in his investigation.
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The Diffuse Disaster Syndrome

The concept of the Diffuse Disaster Syndrome has been one that this author has been
exploring for several years now. It is based on the author's experience of how society
perceives death and injuries in different circumstances. Put ssimply, society recognises
and responds actively to injuries, deaths and hazards in our community that present as
mass disasters involving large loss of life and multiple injuries.

What separates the diffuse disaster from the mass disaster is its temporal and
gpatial distribution with deaths and injuries taking place as isolated events that are not
easly recognised as being related. In the case of a mass disaster, the public and
political demands for explanation, and action leads to detailed analysis of the causes of
the disaster and proposals and implementation of the means to reduce the hazard. In a
diffuse disaster, such social and political pressures are reduced or again applied only
diffusely, resulting in alack of effective coordinated hazard mitigation.

The diffuse disaster can be seen in a far wider range of circumstances than just
traumatic injury and death. Smple medical conditions causing death every day, al
around the world, year after year may amount to a diffuse epidemic involving hundreds
of thousands of individuals over time and yet, because these deaths occur singly and as
isolated events in any one community, they are not necessarily perceived as a major
medical problem. It is only by bringing these cases together that the impact of such
deaths on our community can be fully appreciated and the resources needed to research
the mechanisms that result in these deaths be appropriately addressed.

Both the legal profession and the medical profession have at their roots a work
practice that is related to the individual handling of matters on a case-by-case basis,
dealing with each case as an isolated event. Over the years, however, the medica
profession has reaped the benefits—in terms of research and understanding as to the
basis of disease—by the analysis of groups of cases that show similar features. Not
only does such grouping lead to increased understanding of disease processes and
therapeutics, but it increases the efficiency in which medica professionas can
undertake their work. Such an analysis of groups or collections of like cases is rare
within coroners systems. Y et, if those defects in society that result in death are to yield
lessons, we need to be continualy reminded of the risks and dangers around us.
Similarly, those who have the responsibility and power to make our society safer need
to have accurate information regarding these risks in order to address the relevant
iSsues.

On a random case-by-case basis it is extremely difficult for a coroner's system to
identify potentially significant fatal hazards in our society. At the same time, coroners
and their supporting investigators are in a unique position of having access to a wide
body of information relating to such deaths and the means to make public the issues
and factors that have contributed to the death. There are many coroners, clinicians and
pathologists who see this educational and preventative role of the coroners service as
one of its most important goals.
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THIS PAPER CONCERNS SOME JURISPRUDENTIAL ISSUES RAISED BY THE abolition
of the mandatory life sentence for murder, a step undertaken in New South
Wales in 1982—Crimes (Homicide) Amendment Act 1982, Crimes (Life
Sentences) Amendment Act 1989—and Victoria in 1986—Crimes (Amendment)
Act 1986. It starts, however, with more general issues of sentencing philosophy.

The first main section of this paper examines the fundamental principle of
sentencing in Australia—that of proportionality—together with an approach to
sentencing which sees it as a matter of reaching an 'intuitive’ or ‘instinctive' synthesis of
a number of elements. This approach has considerable support in some courts, in
particular the Victorian Supreme Court. The paper rejects this approach and argues
that the principle of proportionality requires clarification. It draws a distinction
between two interpretations of proportionality—strict and broad. This paper examines
the leading casein
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Australia on proportionality, namely Veen vs. The Queen (No. 2) (1987) 164 CLR 465,
and argues that the magjority confused the two interpretations and, furthermore, that
this confuson was integral to its dismissng Veen's appeal while endorsing
proportionality. Only broad proportionality, which on examination turns out to be quite
vacuous, is consistent with upholding Veen's sentence of life imprisonment.

The following section examines the consequences of these relatively abstract
considerations for the new area of sentencing discretion created by the abolition of
mandatory life imprisonment for murder. It examines the issue of grading or ranking
murders according to their relative moral seriousness. It argues that the task of morally
grading murders is unavoidable. However, it is not as daunting as it is often portrayed
as being. Even if we do not have a fully-developed moral theory for ranking the
seriousness of crimes, we have the necessary moral intuitions to enable the task to be
undertaken in away which is not overly subjective or controversial.

The final section argues that the discretionary life sentence should be abolished
along with the mandatory life sentence. As an indeterminate sentence, the life
sentence—whether mandatory or discretionary—is inconsistent with the principle of
proportionality. Also, the interpretation of the proportionality principle in Veen (No. 2)
creates the danger that life sentences will continue to be used for protective purposes,
asit wasin the Veen cases. A further reason for abolishing indeterminate life sentences
isthat lifers almost invariably serve something less than life. For instance, in Victoria
the average is thirteen or fourteen years and in New South Wales approximately fifteen
years (Law Reform Commission of Victoria 1991), thus making the sentence
inconsistent with the philosophy of truth in sentencing.

Sentencing Principles

Although there have been substantial developments in recent years, it is sill a
justifiable lament that sentencing is a seriously underdeveloped area of law. Given that
it isin the realm of punishment that the power of the state over the individua is at its
greatest, and given that it is to law above all that we look to control and guide this
power, one would expect sentencing law to constitute one of our richest and best
developed areas of law. On the contrary, however, sentencing law is ill in a
comparatively rudimentary state.

Various factors have contributed to this regrettable state of affairs. Sentencing has
suffered the fate of faling between not just two, but three stools. Sentencing has
traditionally been treated as an executive and |legidative matter, rather than ajudicial matter.
Mogt felonies carried the desth penalty a common law, and in the eighteenth century it was
standard to attach the death sentence to new Statutory property offences (Radzinowicz
1948). The judicid role consisted of nothing more—and nothing less—than the ritua of
imposing this pendlty. It was for the executive to exercise the prerogative of mercy.

Even with the nineteenth century development of statutory maximum sentences
generaly being reduced to penal servitude for life, sentencing was still treated by
judges as a disagreeable and essentially non-legal task. Sentencing suffered, as it still
does, from the general distaste of the legal
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profession for criminal law. If accused persons were low on the lega agenda,
convicted persons were even lower. As Nigel Walker aptly put it:

if the criminal law as a whole is the Cinderella of jurisprudence, then the law of
sentencing is Cinderellas illegitimate baby (Walker 1969, p. 15)

The introduction of sentencing appeals early in the twentieth century (for example,
Criminal Appeal Act 1907 [UK], Criminal Appeals Act 1914 [Vic.] ) made only a
marginal difference. The reluctance of appeal courts to grant leave to appeal, and
generaly to interfere with the exercise by trial judges of their sentencing discretion was
clear from the start (Fox & Freiberg 1985). Sentencing was treated as a practical
meatter rather than one of legal principle, as something best |eft to the trial judge, who
was in possession of the relevant information, and had the convicted person before
him.

Such historical and attitudinal considerations largely explain the single most
important factor—the failure at the philosophical level to develop a sound body of
sentencing principle. As Fox and Freiberg point out:

Despite the voluminous philosophical, criminological, and jurisprudentia literature on
the purposes of punishment or the judtifications for imposing crimind sanctions, the
courts treat sentencing as essentiadly a pragmatic exercise (Fox & Freiberg 1985,
p. 444).

There is no consensus on sentencing aims, standard lists including retribution,
reduction, rehabilitation, denunciation, and education. Neither is there consensus on
their interpretation, or how they are best pursued. For instance, in the case of crime
reduction, consider specific deterrence, genera deterrence, and incapacitation, as well
as rehabilitation, denunciation and education as means to this end rather than ends in
themselves. Furthermore, there is no agreement on the relative importance of these
aims, and how conflict between them should be resolved.

The task for sentencing theory is to develop a coherent, workable and acceptable
body of principle out of these disparate elements. This task is necessitated by the
demands of what Ronald Dworkin (1978 p. 87, cf. 92-93, 105, 160, 162) cals the
doctrine of political responsibility. This doctrine requires political officias, in
particular judges:

to make only such political decisions as they can justify within a political theory
that also justifies the other decisions they propose to make (Dworkin 1978, p. 87).

The doctrine rules out decison making that might peoratively be described as
'intuitionistic' (Dworkin 1978, p. 87; cf. Rawls 1972; Feinberg 1975) That is, it rules
out:

the practice of making decisions that seem right in isolation, but cannot be
brought within some comprehensive theory of generd principles and
policies that is consistent with other decisions also thought right (Dworkin
1978, p. 87).
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The doctrine of political respongbility requires that judges, and politica officials generdly,
‘act on principle rather than on faith' (Dworkin 1978, p. 87). It:

demands that decisions taken in the name of justice must never outstrip an official's
ability to account for these decisions in a theory of justice, even when such a
theory must compromise some of hisintuitions (Dworkin 1978, p. 162).

However, in the relm of sentencing, courts have generdly not only ignored this task
but sometimes explicitly reected it, declaring that any attempt to mould the various
sentencing ams into a general theory appears contrived and artificia, an exercise in
'mechanica’ jurisprudence which tends to yidd counter-intuitive results (for example,
Rv. Young [1991] VR 951 960).

In the courts defence, it might be claimed that this is quite consistent with the
common law approach which is, after all, to deal with individua cases rather than to
develop genera principles. Theory building is more part of the civil law than the
common law tradition. However, given the immense experience in sentencing which
the courts have developed over a very long period, this excuse looks thin to say the
least. We can properly expect more progress than we have got. In any case, the
contrast between individual cases and genera principles is spurious. Deciding any case
requires at least implicit appea to general standards. What Dworkin's doctrine of
political responsibility requires is that judges articulate the principles they appeal to,
that they be made explicit, and be open to public examination.

Some judges have sought to evade their responsibilities to develop a body of
sentencing principle by seeking haven in an idea of an ‘intuitive’ or ‘inginctive synthess,
offering such pithy but scarcdly helpful maxims as ‘the only golden rule is that there is no
golden rul€ (R v. Geddes[1936] 36 SR NSW 554, per Jordan CJ.).

The locus classicus of thisview, in Victoria as least, is Williscroft's Case, in which
the mgjority stated that:

ultimately every sentence imposed represents the sentencing judge's ingtinctive synthesis
of al the various aspects involved in the punitive process (Rv. Williscroft, Weston,
Woodley and Robinson [1975] VR 292, p. 300).

Fox and Freiberg refer to the Victorian Supreme Court's:

emphatic statement and re-statement of its view that the process of sentencing
cannot be dissected into its component parts (Supra, 444-5).

However, by the standards of Dworkin's doctrine of political responsibility, the
intuitive or instinctive synthesis approach is grossly inadequate. Sentencing is not a
matter private to the internal workings of the minds of judicia officials. On the
contrary, it must be treated as governed by public principles, and subject to standards
of public accountability. The responsibility of articulating those principles and resolving
tensions and conflicts between them cannot be evaded. As Sallmann and Willis note:
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The adoption of an eclectic approach . . . does not solve the basic problem of
spelling out the philosophies and principles which the overall system [of criminal
judtice], and particularly the sentencing component, is seeking to implement
(Salmann & Willis 1984, p. 100).

Contrary to what the term suggests, the myth of an ‘intuitive synthesis' cannot
be used to hide the fact that the various factors and elements in the sentencing
guestion often pull in different directions, and that resolving the conflict in
anything like a satisfactory way requires developing a theory of sentencing.

All factors are, in principle, capable of conflicting. The current topical issue is that
between retribution and incapacitation—between those who hold that a sentence
greater than one proportionate to the gravity of the crime can never be justified, and
those who hold that such a sentence can be justified on the grounds of community
protection.

The latter view is held in England, where the discretionary life sentence exidts for a
wide range of serious offences. This view, however, has found little support in Austraia (at
least, at common law) where the High Court in Veen (No. 2) (Supra. cf. Veen vs The
Queen (No. 1) (1979) 143 CLR 458, 469; Sentencing Act 1991 [Vic] s 5[3]-{7] ) has
recently reaffirmed the principle of proportiondity (even if it has scarcely clarified it).

The question for present purposes is what the principle of proportiondity requires of
sentencing in murder cases. It will be argued below that this principle renders the moral
grading or ranking of murders unavoidable. But to start with, it is necessary to consider the
principle of proportionality in generd.

The main issue concerns the assessment of crime seriousness. What factors are
relevant, and more importantly, what factors are irrelevant? How is the comparative
weight of relevant factors to be determined? How is the principle to be applied? In
particular, how is it to be applied in contexts where community protection appears to
require a disproportionate sentence? (see, generaly, Ashworth 1991).

In Veen (No. 2), however, the very case in which the High Court sought
definitively to lay down the principle of proportionality as the fundamental common
law principle of sentencing in Australia, it failed to offer any guidance regarding these
guestions. Indeed, it will be argued that the Court introduced a new interpretation of
the proportionality principle. While it is going too far to say that it substituted this
interpretation for the standard interpretation, it certainly vacillated between the two.
On the new interpretation, instead of proportionality requiring that the severity of the
sentence be proportionate to the gravity of the crime (or, at least, no greater than
warranted by the gravity of the crime), the principle requires that the severity be
‘appropriate’ to the circumstances of the case, (143 CLR 483, per JacobsJ.) these
circumstances including the offender's ‘propensity to commit violent crimes and ‘the
need to protect the community’ (143 CLR 469, per Mason J.; 164 CLR 475, per
Mason CJ., Brennan, Dawson and Toohey JJ.).

To provide the necessary background, in 1975, Robert Veen, a 20-year-old
Aboriginal, homosexua prostitute killed his victim after he had refused payment for
sexual services which had taken place in the victim's flat.
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Following a verbal interchange in the kitchen, Veen took a knife and stabbed the victim
over fifty times (164 CLR 466). Veen was charged with murder, but convicted of
mangdlaughter, probably on grounds of diminished responsibility, but possibly on
grounds of provocation, this question also being put to the jury (143 CLR 488, per
Jacobs J.)

The trial judge, Rath J., sentenced Veen to life imprisonment on the basis of
evidence regarding Veen's dangerousness. Rath J. concluded that, if released whilst
suffering from what he accepted to be brain damage, Veen was 'likely sooner or later
to kill or serioudy injure one or more other human beings (143 CLR 487).
Furthermore, ‘there is no suggestion that his condition is curable, or in any way
responsive to treatment' (143 CLR 487).

Rath J. held that, in consequence, the ordinary principles of punishment (that is,
proportionality) did not apply:

the only principle of sentencing that | can apply is that the community is
entitled to be protected from violence . . . [Veen had] to be imprisoned for the
protection of the community from his own uncontrollable urges
(143 CLR 487).

The sentence of life imprisonment was confirmed by the New South Wales Court
of Criminal Appeal, and Veen sought leave to appeal to the High Court. A five-
member bench unanimously granted leave to appeal and upheld the appeal. However,
whereas Jacobs, Stephen and Murphy JJ. held that the life sentence should be reduced
to one of twelve-years imprisonment without parole eligibility, Mason and Aickin JJ.
were of the view that the case should be remitted for resentencing.

The trial judge's view that the principle of proportionality did not apply in such a
case was firmly rgjected by the High Court. Jacobs J. referred to:

the fundamental principle that a man must be given the sentence appropriate to his
crime and no more . . . It needs to be emphasised that the protection of the public
does not alone justify an increase in the length of sentence (143 CLR 478).

Stephen J. objected that the trial judge's:

amost exclusive attention. . . to the notion of protection of the community against
future danger from the gpplicant . . . sacrifices the important factor of proportionality in
favour of this notion of protection (143 CLR 467).

According to Murphy J.:

[i]t is a distortion of the crimind law to sentence people to longer terms because
they are sick or have diminished responsibility . . .

It is wrong for the courts to impose punishment or greater punishment than is
merited because of the lack of non-punitive preventive detention ... If the
protection of society requires the applicant to be confined when his imprisonment
ends, because he is dangerous, it should only be done (if it can be done lawfully)
by methods outside the criminal justice system (143 CLR 495-496).
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Mason J.,, however, denied any sharp conflict between proportionality and
protection. He held that a life sentence specifically imposed for reasons of community
protection is not necessarily disproportionate, that there need be:

no opposition between the imposition of a sentence of life imprisonment with the
object of protecting the community and the proportionaity principle
(143 CLR 469; 164 CLR 475).

Earlier he had observed:

If it should appear that the propensities or predilections of the person convicted are
such that the imposition of life imprisonment is necessary to protect the community
from violent harm, then the court should impose that penalty (143 CLR 468).

Mason J., however, was not convinced on the evidence that Veen's was such a serious
case, which is why he—together with Aickin J—would have remitted it for
resentencing.

Mason J.'s view on the relation between proportionality and protection cannot be
ignored. Despite being in the minority, his judgment was accepted as the leading
judgment by the New South Wales Court of Criminal Appeal in the second Veen case
before that court, and Mason CJ. (as he by then was) was a member of the mgjority in
Veen (No. 2). However, this view is scarcely convincing. It can hardly be claimed that,
coincidence aside, a sentence of life imprisonment for mandaughter explicitly imposed
for reasons of community protection is not disproportionate to the gravity of the
offence. To impose a protective life sentence for manslaughter, it must be conceded
that the principle of proportionality is not a universal principle, that it is rather only a
general principle to which exceptions can be made. But this was Rath J.'s position,
which the mgjority in Veen (No. 2) was at pains to reject.

To turn to this case, the sequel to the High Court's decision in Veen (No. 1) was
highly embarrassing. Veen was released on licence in January 1983 (admittedly
contrary to the High Court's recommendation), and in October that year stabbed
another client to death. Like Veen's earlier victim, he was killed after inviting Veen into
his flat for the purpose of homosexua activity. As the trial judge, HuntJ.
(164 CLR 469) observed the similarity between the two killings was "a chilling one'.

Neither does the similarity end there. Again, Veen was charged with murder, and
again convicted of manslaughter. The main difference between the two cases was that
this time there was no question of provocation. Again, Veen was sentenced to life
imprisonment, the trial judge Hunt J., using words reminiscent of Rath J.:

| am satisfied that the prisoner is potentialy or indeed, certainly, a continuing danger to
society when released, in that he is likely to kill again or to inflict serious injury upon
his release by reason of his brain damage should he be under the influence of acohol
and find himself in any Stuation of stress. | therefore fed unable to mitigate the severity
of alife sentence by reason of the prisoner's abnormal mental condition (164 CLR 470).
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Again, Veen appealed to the New South Wales Court of Criminal Appeal, and
again his appeal was unsuccessful. Again, he sought special |eave to appeal to the High
Court. Thistime the application was heard by all seven members of the High Court.

The case certainly put the High Court into a quandary. Was it to maintain the
principle of proportionality as a universal, exceptionless principle, or was it to
acknowledge that Rath J. was right, and that proportionality is at most a general
principle, to which exceptions can be made, that sometimes it must give way to
protection?

In individual judgments, Wilson, Deane, and Gaudron JJ. took the former option.
They granted special |eave to appeal and would have upheld the appeal. However, in a
joint judgment the majority of Mason CJ. and Brennan, Dawson and Toohey JJ. took
neither of the above two options, but appeared to adopt a third—that suggested by
Mason J. in Veen (No. 1). They held that the apparently conflicting claims of protection
and proportionality could be reconciled. They granted special leave to appeal but
dismissed the appeal.

It seems that the majority were resolved that Veen's appeal should be dismissed.
Presumably, the possibility of his killing a third time was too much for them. But they
were equally convinced that the principle of proportionality should be upheld. How,
then, were they to square the circle, and reconcile protection and proportionality?

The author suggests that they did so by in effect proposing a new notion of
proportionality, even if they did not go so far as to expressly adopt this notion to the
excluson of the standard notion. Instead of sentences being proportionate to the
gravity of the crime, as the notion is commonly understood, they were to be
proportionate, in JacobsJ.'s phrase from Veen (No.1l) to 'the whole of the
circumstances of the case,” including, as noted by Mason J. above, the offender's
'propensity to commit violent crimes and ‘the need to protect the community'
(143 CLR 469, per Mason J.; 164 CLR 475, per Mason CJ., Brennan, Dawson and
Toohey JJ.)

The magjority in Veen (No. 2) declared that:

[t]he principle of proportionality is now firmly established in this country
(164 CLR 472).

They stated that the principle was endorsed by both the majority and minority in
Veen (No. 1) (164 CLR 472). Disagreement in that case was over the meaning or
interpretation of the principle. Or asthey put it:

The question Jacobs J. sought to answer in Veen (No. 1) was whether “the sentence of life
imprisonment was the proper punishment appropriate to the whole of the circumstances of the
case' (143 CLR 483; cf. 164 CLR 472, Rv. Young, supra, at 956). The vacillation between
strict and broad proportiondity in the magjority's judgment in Veen (No. 2) is also evident in
Jacob J.'s judgment in Veen (No. 1), athough Jacobs J. was a member of the mgjority in that
case.
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[t]he basic difference between the majority and minority in Veen (No. 1) lay in the
differing assessments of what was the appropriate proportionate sentence
(164 CLR 474).

Two possible sources of disagreement could be distinguished. The first concerned
the application of the principle, whether it was a universal principle, to be applied
without exception, or whether it was only a general principle, to which exceptions
could be made. The second source of disagreement concerned the content of the
principle, whether sentences were to be proportionate to the gravity of the offence, or
more broadly to 'the whole of the circumstances of the case, including the offender's
'propensity to commit violent crimes and ‘the need to protect the community'. These
will be referred to as the 'strict’ and 'broad’ interpretations of the principle of
proportionality respectively, or 'strict' and 'broad’ proportionality for short.

The magjority in Veen (No. 2) reconciled the conflict between proportionality and
protection by holding that the principle was universal (in contrast with Rath J.), but
conceding the broad interpretation of the principle.

It is one thing to say that the principle of proportionality precludes the imposition
of a sentence extended beyond what is appropriate to the crime merely to protect
society; it is another thing to say that the protection of society is not a materia
factor in fixing an appropriate sentence. The distinction is clear between an
extension merely by way of preventive detention, which is impermissible, and an
exercise of the sentencing discretion having regard to the protection of society
among other factors, which is permissible (164 CLR 473).

With respect, this supposedly clear distinction is highly confusing. It is only clear if
community protection is to function merely to cancel out mitigating factors, to rule out
reductions to proportionate sentences. This is presumably what is 'permissible),
extensions in proportionate sentences being ‘impermissible. Certainly, this is the
interpretation which Professor Richard Fox advances. He aso found this passage
ambiguous (Fox 1988, p. 348), but tried to resolve the ambiguity by holding that what
the majority intended was to endorse the 'limiting' notion of proportionality, according
to which protective considerations could only operate within a ceiling set by
proportionality, as opposed to 'broad' proportionality, according to which protection is
afactor in determining the proportionate sentence:

What the High Court has now donein Veen (No. 2), isto alow the mitigating effect of
disorder to be negatived by evidence of future dangerousness. Though denying that
ether disorder or future dangerousness is being promoted into a general aggravaing
factor, sufficient to carry the sentence beyond proportionate limits, the mgjority in that
case were willing to permit the sentence to be brought back up to the limit in the interest
of protecting the community from the offender's predicted future crimes. The existence
of the disorder is not being denied in the way that proof of previous convictions nullifies
aleged prior good character. The mitigating effect of the disorder is smply disdlowed
and the convicted person is precluded from enjoying any reduction of the full sentence
which is proportionate to the facts of the crime (Fox 1988, p. 362).
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Fox concludes that in Veen (No. 2):

The High Court has reaffirmed proportionality as a limiting principle in
punishment. No sentencing measure may exceed the boundaries set by this
principle. Community protection is relevant to, but cannot overshadow gravity
(Fox 1988, p. 365).

However, it is not clear that this interpretation or conclusion can be accepted. To
suggest that protective considerations only cancel out mitigating factors does not square
with the decision of the mgority, which was, after al, to dismiss Veen's apped. Such a
decison can only be justified if protection has a far grester role. When dl is said and done,
it cannot be denied that Veen's sentence was protective, and disproportionately so. With dl
due respect to JacobsJ., who held in Veen (No. 1) that there are 'many a case of
mandaughter serious enough to warrant life imprisonment, | suggest that the mere fact that
Veen was acquitted of murder was sufficient to establish that his life sentence was
disproportionate (143 CLR 493). In Veen (No. 2), DeaneJ. smilarly rejected JacobsJ.'s
view, but gill granted that there may be 'quite extraordinary' circumstances in which a life
sentence for mandaughter iswarranted (164 CLR 493).

Though there may be some mandaughters which are morally more serious than some
murders, it is quite another matter to suppose that the proportionate sentence for even the
most serious mandaughter can be identical with the proportionate sentence for the most
serious murder. That in New South Waes murder and mandaughter carry the same
maximum sentence is certainly incompatible with drict proportionaity, and represents a
breakdown in the structure of sentences. It is only if the life sentence for mandaughter is
taken to be a protective sentence, and disproportionately so, that the anomaly is removed. It
is this anomaly that the mgority in Veen (No. 2) was able to exploit to let it off the hook,
and to impose what was in fact a disproportionate protective sentence under the guise of
imposing a proportionate protective sentence.

A further consideration is whether, limiting attention to the proportionality as
measured against the existing scale, Veen's killing can be regarded as the most serious
type of mandaughter—one which warrants the most severe penalty, whatever it is. The
majority had no doubt that this was a mandaughter in the worst category
(164 CLR 478). Wilson J. (164 CLR 489) was more circumspect, going no further
than saying that the gravity of Veen's crime 'may' be sufficient ‘to place it in the most
serious category of mandaughter’. However, Deane and Gaudron JJ. thought
otherwise. Deane J. (164 CLR 494) noted various mitigating facts: the lack of control
which flowed from Veen's mental abnormality; he carried no knife or other weapon; he
acted alone and not in concert; the crime was not premeditated, and it was not
motivated by pecuniary gain.

Gaudron J. (164 CLR499) held that Veen's killing could not count as a
manslaughter of the most serious type because manslaughter on the grounds of
diminished responsbility is an intrinsically less culpable form of mandaughter. Since
the majority appeared to ignore these facts, one is led to ask whether it was not just
convenient for them to hold that Veen's mandaughter was of the most serious type, in
order to avail themselves of the
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anomaly that manslaughter carried the same maximum penalty as murder. Note further
that:

in normal sentencing practice, unless the pendty is mandatory, the maximum is
amost never awarded (Fox supra, 355; Ibbs v. Queen, 1987, 74 ALR 1, 5,
Rv. Tait and Bartley [1979] 24 ALR 473, 484.)

Indeed, in imposing a life sentence on Veen, Hunt J. recognised that such a sentence
for manglaughter:

is these days exceptionally rare and. . .in recent years. .. has been unknown
(164 CLR 493, per Deane J.).

The majority stated that the life sentence in Veen (No. 2) was not disproportionate,
that it did not amount to an ‘impermissible’ extension of proportionate sentence
(164 CLR 473). They approved Mason J.'s clam in Veen (No. 1), cited above, that
there can be cases in which thereis:

Nno opposition between a sentence of life imprisonment with the object of protecting the
community and the proportiondity principle (164 CLR 474).

However, as also pointed out above—coincidences aside—this clam is smply not
tenable. If anything is disproportionate, it is a life sentence imposed explicitly for
protective purposes. It is mere happenstance that such a sentence would not have been
lower if based on retributive grounds.

The broad interpretation of the proportionality principle makes it vacuous. To say
that the sentence must be proportionate in al the circumstances of the case is to say
nothing unless some ranking or weighting of those circumstances is provided. It is just
to declare that the sentence is a function of those circumstances, without stating what
the function is. Nothing more is asserted than that al the circumstances relevant to
sentencing are relevant to sentencing.

No sentence is excluded by proportionality on this broad interpretation, no
sentence rendered 'impermissible. (After al, if any sentence were to be excluded, it
would be life imprisonment.) The maority's distinction between what is permissible and
impermissible is a digtinction without a difference. In principle, any sentence of
imprisonment—no matter how long—could be reconciled with the principle of
proportionality on this interpretation.

In fact, to adopt this interpretation is to retreat to an 'intuitive synthesis approach.
Where one would expect some assistance in the application of the principle in the
context of the need for community protection, al the majority in Veen (No. 2) adviseis
that:

It must be acknowledged, however, that the practical observance of a distinction
between extending a sentence merely to protect society and properly looking to
society's protection in determining the sentence calls for a judgment of experience
and discernment (164 CLR 474).

This seems to amount to tacit acceptance by the High Court that its supposedly
clear distinction above isfar from clear. It certainly does not
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endorse Fox's interpretation of the maority's view on the relation between
proportionality and protection, according to which protective considerations are
restricted to cancelling out mitigating factors.

Further evidence of aretreat to an 'intuitive synthesis approach is gained from the

following passage:

... sentencing is not a purely logical exercise, and the troublesome nature of the
sentencing discretion arises in large measure from unavoidable difficulty in giving
weight to each of the purposes of punishment. The purposes of criminal
punishment are various. protection of society, deterrence of the offender and of
others who might be tempted to offend, retribution and reform. The purposes
overlap and none of them can be considered in isolation from the others when
determining what is an appropriate sentence in a particular case. They are
guideposts to the appropriate sentence but sometimes they point in different
directions (164 CLR 476).

Indeed, a more typical statement of the ‘intuitive synthesis philosophy would be
hard to find. To be advised, once more, that 'sentencing is not a purely logical exercise
is hardly any more instructive than to be informed that ‘the only golden rule is that
thereis no golden rul€.

What does Proportionality Mean in Murder Cases?

The previous section was concerned with proportionaity in generd. This section examines
proportionality in relation to murder. Following the criticisms of broad proportiondity, it
will restrict attention to gtrict proportionality, even though, as argued above, the mgority of
the High Court appeared to vacillate between broad and strict proportiondity. A further
reason for confining ourselves to grict proportionality is that this is how Veen (No. 2) is
generdly interpreted, even if, according to the argument above, mistakenly so.

This section will, therefore, be restricted to the question of how the mora
seriousness of murders is to be assessed and will not be concerned with the question of
how considerations relevant to strict proportionality are to be balanced against
considerations not so relevant, such as the likelihood of rehabilitation and the need for
community protection.

The two major issues are what could be referred to respectively as the problems of
internal and external ranking.

The internal problem concerns the ranking of murders against each other. In
particular, the question arises of how to distinguish between murders which warrant a
sentence of life imprisonment from those for which a fixed term is sufficient. (As will
be seen in the following section, the inability to satisfactorily answer this question is a
good reason for abandoning the life sentence atogether.)

The externa problem concerns the ranking of murder as against other serious crimes—
such as robbery, rape, and mandaughter. Given that murderers, on average, spend
somewhere between thirteen and fifteen years behind bars (Law Reform Commission of
Victoria 1991), the question arises of the appropriate sentence for a particularly brutal or
appalling robbery, rape, or killing which fals short of murder. Conservative commentators,
in particular, object to what they
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regard as a severely contracted sentencing range resulting from sentences for murder which
they consider far too lenient.

It will be argued in this section that the problem of the limited sentencing range is
not the problem it may at first appear to be. The sentencing range for each crime type
is much greater than might be thought, because there is considerable 'overlap' in the
moral seriousness of different crimes.

It is widely recognised in criminological circles, even if not always by the genera
public, that crimes come in widely differing degrees of moral seriousness. This is no
less the case with murder, than with other serious crimes against the person. The
British Royal Commission on Capital Punishment observed nearly forty years ago that:

... there is perhaps no single class of offences that varies so widely both in
character and in culpability as the class comprising those which may fall within the
comprehensive common law definition of murder (Grest Britain 1953, p. 6).

It will be argued in this section that, counter-intuitive though it may at first appear, the
range in the mora seriousness of murders is such that there is no reason in principle why
sentences for other serious crimes—such as robbery, rape and mandaughter—should not
‘overlap’ with murder sentences. There are good grounds for holding that, for instance, a
particularly brutal rgpe or assault should not warrant a higher sentence than a murder
which, by the mora standards of murder, is not a particularly serious one. Consider, for
ingance, mercy killings and battered wife syndrome killings. Furthermore—as will be
argued in the following section—this reasoning supports the abolition of the discretionary
life sentence for murder in favour of fixed terms.

It might be suggested that the task of morally grading murders is unnecessary
because the relevant distinctions have been made at the level of the substantive criminal
law, and so do not need to be made at the sentencing stage. A crude attempt to morally
grade homicides is contained in the distinction between murder and manslaughter (and
perhaps even more so in the distinction between mansaughter and fatal driving
offences). Jurisdictions which distinguish between degrees of murder attempt dlightly
more sophisticated analyses.

There are, however, great dangers in trying to comprehensively move moral
assessment back to the stage of the substantive criminal law. The substantive criminal
law is an inappropriate instrument to undertake the fine tuning which is possible under
a discretionary system of sentencing. There is the danger that cases will be
misclassified with resulting injustice. Difficult mora judgments still have to be made,
and judgments do not always point in the same direction. Thisis not altered by the fact
that they are made at the level of the substantive criminal law, rather than the
sentencing stage. Indeed, the consequences of making these judgments incorrectly is
much greater, as they concern whole classes of cases and not just individual instances.

Indeed, some systematic distortion at the level of the substantive criminal law is
only to be expected. Crimes are largely distinguished and defined at the level of their
physical element. But as will become apparent later in this paper, in distinguishing and
identifying a number of dimensions of moral
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appraisal for the ranking or grading of crimes, the physical element accounts for only
one such dimension.

It is only by permitting considerable discretion at the sentencing stage that
sufficient flexibility can be provided to do justice to the other moral dimensions.
Indeed, this is a major reason for retaining sentencing discretion and being wary of
proposals for guideline or presumptive sentencing. They simply do not have the
necessary flexibility to account for the moral complexity of most crimes.

The task of moral evaluation cannot, then, be shifted to the level of the substantive
criminal law. But this is not a conclusion necessarily to be feared. This task is not as
difficult as often thought. We have the necessary moral intuitions to assess murders
along a variety of moral dimensions, even if they are not worked out into a fully-
developed moral theory capable of resolving conflicts between dimensions.

Consder some of our reasonably established dimensions of moral assessment. First,
gtarting with the dimension most easily accounted for at the level of the substantive crimina
law, we distinguish between crimes on the grounds of the amount of harm or damage
caused. Many of the judgments we make about the rel ative seriousness of different types of
personal injury and different types of property damage are reasonably uncontroversia, and
meet with a high degree of consensus. Persond injury is generdly treasted as more serious
than property damage, and desth as generally more serious than persona injury. Different
ways in which a crime was committed can be distinguished and these can be ranked moraly
according to the amount of pain, suffering, fear, and physical and psychological harm they
cause. Likewise, multiple killings—crimes with numerous victims—are treasted as more
serious than single killings—crimes with only one victim.

Secondly, crimes are distinguished between according to the moral status of the victim.
Some victims are thought of as being relatively more moraly (if not legaly) innocent than
others. The 'mogt’ innocent victims are children, and, more generally, those who are unable
to defend themsalves, such as the sick and ederly. Crimes against such persons are seen to
be particularly abhorrent.

The morad datus of the victim aso explains the genera attitude towards gangland
killings. However, the attitude 'they can do what they like to each other, so long as third
parties do not get hurt' is short-sighted, as it ignores the socia costs of their crimina
activity. Changesin evaluations over time of the moral status of women in the home help to
explain more redigtic attitudes towards men who kill their wives. Consder conversaly
growing recognition of the 'battered-wife syndrome and the increasingly sympathetic
attitude towards women who kill their husbands following a history of violence and threats.

Thirdly, crimes are distinguished morally on the grounds of whether they are
planned—premeditated—or instantaneous—committed in the heat of the moment.
Furthermore, crimes are distinguished between on grounds of motive. Consider the
following non-exhausdtive lists. There are crimes perpetrated out of concern for meterial
sdf-interest. There are crimes committed for atruistic reasons (for instance, the relief of
pain or suffering in the case of the mercy killing) or, more generaly, crimes which involve
some dement of socia judtification. In marked contragt, there are crimes undertaken for
sadigtic
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reasons—out of the desire to cause pain and suffering for their own sake, or at least out of
indifference to the pain and suffering it causes. There are crimes committed for a variety of
motives, and findly there are gpparently sensdess crimes—crimes committed for no
discernible reason at all.

A fourth dimenson of mora evaluation is the degree of an individua's
involvement in the crime. It is morally relevant whether a person committed the crime
alone or in conjunction with others. In the latter case, the question arises of the relative
role of the individual concerned, whether he or she was the main perpetrator, or the
‘brains behind the crime, or just a minor participant. It is similarly relevant whether the
offender was coerced, or subjected to any undue pressure, or whether he or she was
particularly weak-willed and unable to resist temptation. A further consideration is
whether there is any breach of trust involved (Ashworth 1991, pp. 43-4).

This list of mora dimensionsis not necessarily complete, but it is sufficient for the
purposes of this paper. It is suggested that, within these moral dimensions, important
moral assessments can be made reasonably soundly and with some degree of certainty.
It is also suggested that these dimensions would explain and justify why different types
of murder are reacted to so differently, and why murders at one extreme are quite
abominable, and at the other extreme almost excusable.

It is beyond the scope of this paper to offer a detailed analysis of prominent types of
murder along these dimensions. But a crude first attempt might go somewhat as follows.
Take firg the (perhaps atypical) domestic murder in which the killing is unpremeditated,
occurring on the spur of the moment, in the heat of argument. There is no wish to kill, as
may be evidenced by genuine remorse. The killing is not undertaken for persona gain, for
ingance, in order to benefit from the victim's life insurance policy. There may be
provocation in the moral sense, rendering the victim less than totally morally innocent, even
if not sufficient at law to reduce murder to mandaughter.

Consider next the battered-wife syndrome murder. A woman kills her husband
following a long history of violence and thrests—including death threats—either
against the woman or members of her family. Even though premeditated, the killing
may rank not particularly high on the moral scale, on the grounds that it amounts to
self-defence in a moral sense, even if not according to the strict legal definition. The
victim may be regarded as largely responsible for bringing on his own death. A further
factor could be indifference and inaction on the part of the police and socia welfare
agencies, leaving the woman with little choice but to take the law into her own hands.

Consider, thirdly, the typical gangland retaliatory or revenge killing. The moral
assessment of such a killing hinges largely on the moral status of the victim. We
distinguish sharply between the case where the victim is a gang leader—
responsible for numerous deaths—and where he is a minor figure—a junior
member. In the former case, there is some justification in the retaliation and
possibly an element of poetic justice about it. In the latter, there is not.

Take, fourthly, an abduction followed by rape and murder. Going through each
dimension in turn explains why this type of crime (or sequence of crimes) is regarded
as among the most abhorrent. Thekilling is
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accompanied by pain, terror, and degradation. The victim is wholly innocent and the
killing is motivated by the worst possible desires—to hurt and humiliate for its own
sake.

This list is certainly not exhaustive. But it is not too modest to suggest that trying
to classify or categorise murders according to prominent or relevant moral dimensions
should, on the whole, assist in explaining why we morally assess different types of
murders the way we do. We have the necessary mora intuitions to compare cases,
even if not to provide universal ranking. There is the problem of cross-dimensional
ranking. We need to develop a full moral theory. Indeed, we have a duty to confront
and examine our moral intuitions (consider Dworkin's duty of political responsibility),
to see how we can best build them into a coherent moral theory. It is possible to go
much further than some vague intuitive synthesis, and we have a responsibility not to
lapse into such a synthesis.

However, the intuitions themselves constitute a firm start. It is on their basis that
new defences are argued for (for example, battered-wife syndrome), or it is argued that
some forms of murder should be reclassified as mandaughter. (Consider the issue of
whether intention to cause grievous bodily harm should be sufficient mens rea for
murder.) The above dimensions can be used to ground guidelines for assessing crime
seriousness, and hence for applying the principle of strict proportionality. These
dimensions are relied upon equally in criticising the substantive law as it stands, and in
recommending changes.

Indeed, taking them into account at the sentencing stage can be a forerunner to
reforming the substantive law. Considerations which are thought at first only important
enough to feature at the sentencing stage can later be deemed important enough to
justify changes to the substantive law. There are, however, as pointed out above,
dangers in this. Concepts which are interpreted narrowly at the level of substantive law
can be used much more broadly at the sentencing stage. (A good case in point is
provocation.) It is doubtful whether the substantive law can ever be detailed enough to
take all the necessary moral distinctions into account, and furthermore, the 'overlap'
problem can only be solved at the level of sentencing. These constitute two major
reasons for not restricting sentencing discretion.

Fixed Term Sentencesfor Murder?

This section argues that the next logical step in the reform of sentencing for murder is
to abolish life sentences altogether and to replace them with fixed-term sentences.
Aboalition of the life sentence is the natural conclusion to the process of reforming
sentencing for murder which started with the abolition of the mandatory death penalty,
and continued with the abolition of the death penalty altogether, and then of mandatory
life imprisonment.

A number of arguments support this propogtion. Fird, life sentences have been
generdly rgected in fact if not by law (see references in Brown, Farrier, Ned & Weisbrot
1990). The introduction in New South Wales of 'naturdl life' sentences—Crimes Act 1900
S. 19A(2)—can only be regarded as a retrograde step. The idea that a person should be
literally incarcerated for life and that he should
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never be released is properly regarded as totaly inhumane. It is a truth in sentencing
requirement that the fact that life sentences are never served in full be reflected in law by
abolishing life sentences.

Secondly, life sentences are indeterminate sentences and, as such, cannot be
reconciled with any genuine notion of proportionality—of the punishment matching the
gravity of the crime. There is no satisfactory way of fitting life sentences on a
sentencing severity scale. In reply, it may be contended that this is irrelevant, because
murder, being qualitatively different from other crimes, similarly cannot be fitted on a
scale of crime seriousness. However, there is no qualitative difference between murder
and other serious crimes sufficient to support the qualitative difference between life
sentences and terms of years. As argued previously, murders, just like other crimes,
come in varying degrees of moral seriousness.

This point also tells against any claim that, even if not served in full, life sentences
still play an important symbolic role in that they represent the seriousness of the crime
of murder. However, if there is no qualitative difference between murder and other
serious crimes to justify the life sentence for murder, there is no relevant symbolic
point to be made. Furthermore, even if there were, to maintain the pendty of life
imprisonment for symbolic reasons runs counter to the philosophy of truth in
sentencing. One cannot both have such symbolism and sentences that mean what they
say.

A third point is that life sentences by nature are protective rather than retributive.
This, for instance, is how they have generally been used in the United Kingdom. Life
sentences have their natura home in jurisdictions which reject proportionality as a
universal principle, which grant that community protection can justify disproportionate
sentences.

This leads to the final point. Given, as argued previoudy, the High Court's confusion
regarding the notion of proportionality, the danger exists of protective life sentences that
are in fact disproportionate being imposed under the guise of proportionality. Indeed,
according to the above argument, the Veen cases were graphic instances of this. Even if this
happens only infrequently, it is ill preferable to diminate the possbility by abolishing life
sentences atogether.

Conclusion

This paper has canvassed a number of issues. The first main section examined the
principle of proportionality as laid down by the High Court. It distinguished between
two versions of this principle—the strict and the broad—and argued that in Veen (No
2.) the Court vacillated between the two. It contended that the broad interpretation is
vacuous, and represents a retreat to an 'intuitive synthesis approach to sentencing.

There is, however, no excuse for such aretreat. It was argued in the next section that
we have the necessary moral intuitions to determine the relative mora seriousness of
offences. There are a number of reasonably well-established, clear dimensions of mord
assessment—even if we do not have a fully-worked-out mora theory to resolve issues of
conflict between different dimensons. There is no need to retreat into the false haven of
intuitive synthess.
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The final section presented a brief case, drawing upon a number of considerations,
for the abolition of the life sentence for murder.
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TWO FEATURES OF CRIMINAL JUSTICE IN THE 1980S HAVE BEEN THE
greatly increased emphasis on pre-trial prosecution decision-making and the quest
for a more efficient use of scarce resources of time, money and personnd. The
publication for the first time of the Prosecution Policy of the Commonwealth, in
1982 was subtitled 'Guidelines for the making of decisions in the prosecution
process and the considerations upon which these decisons are made' (Austraia.
Attorney-General's Department 1982). And quite recently, the Directors of Public
Prosecutions and senior Crown Prosecutors of the various Australian jurisdictions
have agreed upon a common set of prosecutorial guidelines setting out the criteria
to be employed when deciding whether or not to prosecute (Victoria. Office of the
Director of Public Prosecutions 1991). These guidelines now provide a yardstick
againgt which the operation of a prosecution authority may be evaluated. The
continued need for efficiency is more than amply demonstrated by the existence of
a deep and long-lasting recession, the growth in the number of lengthy criminal
trialsand financia pressures on government and legal aid bodies.

The task of a prosecution authority is the preparation and prosecution of criminal
cases. Central to that task is the decision whether or not to charge and the choice of
charge. Asthe national Prosecutorial Guidelines state:

The decision whether or not to prosecute is the most important step in the
prosecution process (Victoria. Office of the Director of Public Prosecutions 1991,
p. 59).

This paper presents some Victorian data on homicide prosecutions and discusses
the implications of the data in evaluating prosecution decisions and
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prosecution policy. It also considers the potential of such data in guiding prosecution
decision-makers. The paper is not intended as a complete critique; its aim is essentially
to ask questions and raise issues.

The Data

The Law Reform Commission of Victoria (1991a) conducted a study of all homicide
cases handled by the state prosecution authority in Victoria between 1981 and 1987
(hereafter called the Homicide Prosecutions Sudy). The study did not include cases
prosecuted under s. 318 of the Crimes Act 1958 (Vic.) for ‘culpable driving causing
death'. The key source of information for this study was the files of the Director of
Public Prosecutions.

Over the period surveyed there were 259 homicide victims and 302 accused. A
number of cases involved multiple accused and/or multiple victims. In the study, these
cases are classified by what are called ‘accused-victim pairs. Thus, if a homicide event
involved two accused and three victims, there would be six accused-victim pairs - each
such pair linking a separate accused and victim. In a case involving one accused and
one victim there is one accused-victim pair. In this study there were 319 accused-
victim pairs.

Table 1 sets out the presentment decisions made by the prosecution authority in
these 319 cases.

Table 1
Presentment
Offence Number Per cent
Murder 206 64.6
Manslaughter 89 279
Infanticide 6 1.9
Nolle prosequi 16 50
Other 2 0.6
Totd 319 100.0

Source: Homicide Prosecutions Study, Table 44, p. 61.

It will be seen that nearly two thirds of al cases were presented on murder, and allittle
over one-quarter of the sample was presented on mandaughter.
Table 2 sets out the results of the 206 cases presented on murder.
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Table 2

Results of Cases where Accused Presented on Murder

Result Number Per cent
Murder 58 28.1
Manslaughter 92 447
Acquitted 33 16.0
Not Guilty but insane 12 5.8
Nolle prosequi 2 1.0
Other 9 4.4
Tota 206 100

Note: Adopted from Homicide Prosecutions Study,
Table 47, p. 68.

These data need some further comment. Of the thirty-three acquittals, ten were
directed acquittals ordered by the judge. The most common outcome of these murder
presentments was manslaughter: in ninety-two (or about 45 per cent) of the 206 cases.
Of these ninety-two cases, seventeen were guilty pleas before the trial day, fifteen were
guilty pleas accepted at the start of, or during, the murder trial, and the remaining sixty
cases were jury verdicts.

If one defines success rate for murder presentments in terms of achieving a murder
conviction then, on the face of it, fifty-eight murder convictions for 206 murder
presentments is not a high success rate—less than 30 per cent. Even if the seventeen
guilty pleas to mandaughter entered before the trial day are excluded, the success rate
is still only around 30 per cent. If, however, the measure of success is the total of
murder and manslaughter convictions, then the success rate is nearly 75 per cent. This
paper adopts as its success rate the number of murder convictions obtained, in part
because persons can in fact be presented for mangaughter.

Some comparisons at this point are ingtructive. Unlike Western Austraia, Queendand
and Tasmania, which have a crimina code, the law in New South Waes and South
Audrdia, asin Victoria, is ill essentialy common law murder and mandaughter. Hence
comparisons between jurisdictions in the area of homicide are best made with New South
Wales and South Australia.

Unfortunately in New South Wales, data on higher courts criminal cases are not
available for the years 1983 to 1987, and some of the 1988 data has proved unreliable.
Table 3 sets out the results of cases in New South Wales for the period 1989-90 where
persons were indicted for murder.

The success role in terms of murder convictions is substantially higher than for
Victoria. However, this sample is over a different and shorter period when the penalty
for murder had been changed and in a jurisdiction where the maximum penalty for
manslaughter is life imprisonment.
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Table 3

Results of Casesin New South Wales where Accused
was Indicted for Murder 198990

Result Number Per cent
Murder 60 39.5
Manslaughter 40 26.3
Acquitted 47 309
Other 5 3.3
Tota 152 100.0

Note: Informetion provided by |. Crettenden, New South
Wales Bureau of Crime Statistics and Research.

Table 4 sets out the result for the period 1982—90 of cases in South Austraia
where the accused was indicted on murder.
Table4

Result of Casesin South Australia for Period 1982—90
where Accused was Indicted for Murder

Result Number Per cent
Murder 56 44.1
Other offence 39 30.7
Acquitted 12 9.4
Not guilty but insane 11 8.7
Nolle prosequi 9 7.1
Total 127 100.0

These South Australian figures cover a dlightly longer period (1982—90) than the
Victorian period of 198187, but the periods substantially overlap. On these data, fifty-
six (or just under 45 per cent) of the 127 cases resulted in a murder conviction.
Moreover, of the thirty-nine cases resulting in a conviction for a lesser offence
(generally mandaughter), at least nine were guilty pleas. If these cases were excluded,
then the success rate would be approaching 50 per cent (fifty-six murder convictionsin
118 cases).
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Of course, comparisons such as these must aways be treated with caution, being
based on different jurisdictions and legal cultures with perhaps different pressures and
expectations. Nevertheless, the differences are sufficiently substantial to raise some
concerns about the Victorian results.

A further comparison, this time of other offencesin Victoria, is worth considering.
Rape offences are offences where traditionally there has been a higher than average
acquittal rate. The following data based on the files of the Office of the Victorian
Director of Public Prosecutions cover all accused charged with a rape offence in 1989
and proceeded with on presentment (unpublished data provided by the Victorian
Bureau of Crime Statistics and Research). Tables 5 and 6 set out the results of persons
presented on aggravated rape and rape respectively whose case came to the Office of
the Director of Public Prosecutions in 1989. Some of these persons were presented in
1989 and some in 1990. The data is person-based—jprovided a person is convicted of
at least one count of rape, thisis recorded as ‘convicted-rape’.

Table5

Results of 1989 Cases wher e Persons Presented for Aggravated Rape

Result Number Per cent
Convicted — aggravated rape 24 63.1
Convicted —rape 3 7.9
Convicted — other offence 3 7.9
Acquitted 8 211
Tota 38 100.0

Table 6

Results of 1989 Cases wher e Persons Presented for Rape

Result Number Per cent
Convicted —rape 28 59.6
Convicted — other offence 6 12.8
Acquitted 13 27.6
Total 47 100.0

The success rate is quite high compared with the success rate for murder
presentments—around 60 per cent of persons are convicted of the offence on
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which they were presented. However, a word of caution is necessary. Of the twenty-four
persons convicted of aggravated rape, sixteen pleaded guilty, and eight only out of twenty-
two were convicted after a trid. Of the twenty-eight persons convicted of rape, eighteen
pleaded guilty and ten only out of twenty-nine were convicted after atrid. In the Homicide
Prosecutions Sudy, for most of the period (1981-June 1986) there was a mandatory life
sentence for murder and virtualy no guilty pleas. Nevertheless, this data on rape offences
does provide a useful point of comparison.

The Victorian data also enables further refinement. The researchers in the study
classified homicides according to the ‘context’ of the killing. ‘Context’ here means more
than simply the relationship between the accused and the victim. Context relates to the
situational factors which led to the offence. The Homicide Prosecutions Sudy explains
this categorisation in the following way:

The context is the set of significant circumstances interpreted as motivating or
underlying the offence. Information as to relationship does not necessarily give the
full picture. For example, a person who killed their sexual partner might have done
S0 in a'domestic' context, but the offence might also have occurred in a dispute
over drug dealing. The classification of context will therefore depend on which of
these contexts could be identified, from the data on the DPP file, as the primary
one.

Most homicides occurred either in a domestic context or in the context of an
argument. 'Domestic' here means arising out of a domestic relationship, that is,
either between persons living together as afamily, or between persons relating as a
family athough living apart. Thus it includes brothers and sisters, and estranged
spouses/lovers, where the 'domestic' relationship was the context of the homicide,
as distinct from, say, drug dealing or a robbery. An event was only recorded in the
primary classification 'argument' if it was not otherwise considered as domestic or
as arising out of sex-rivalry. 'Argument' might include, for instance, akilling in the
course of a pub brawl. (Law Reform Commission of Victoria 19914, p. 47).

These classifications depend, of course, on the materials on files and on the
judgement and interpretation of the researchers. Doubtless, in some cases, there could
be disputes about classification. However, this categorisation is based on an analysis of
primary, relevant material and can reasonably be expected to present at the very least a
broadly accurate picture. The three major, primary contexts for homicide in the study
were:

domestic — 100 cases out of 319, or 31.3 per cent;
argument — 98 cases out of 319, or 30.7 per cent; and

robbery — 36 cases out of 319, or 11.3 per cent.

There were aso five cases classified as having a primary context of ‘contract
killing'. The processing and outcome of these casesis of some interest.
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Choice of presentment

For the 'domestic’' category, about two thirds were presented on murder and just
on one quarter for mand aughter;

for the ‘argument’ category, about two thirds were presented on murder and just
under one third presented on mand aughter.

for the robbery cases, over 80 per cent were presented for murder; and

for the 'contract killing' cases all five (or 100 per cent) were presented for
murder.

Outcome

Table 7 sets out the presentments and outcomes of the ‘domestic’ homicides.

Table7
Presentments and Outcomesin Domestic Homicides
(n =100)

Presentment Outcome
Murder 66 11
Manslaughter 24 49
Infanticide 5 5
Not proceeded with 5 5
Acquitted na 16
Not guilty but insane na 10
Other na 4
Total 100 100

Note: Adopted from Homicide Prosecutions Study,
Table 45, p 62.

Of those presented for murder in the ‘domestic' category, only one in six (or 17 per
cent) was convicted of murder, with a substantia number being convicted of mandaughter.
The low proportion of murder convictions is striking and must raise questions about the
choice of presentment in at least some of the cases.

The same pattern emerges with the ‘argument’ category of homicide with a low
rate of conviction for murder and a rather higher acquittal rate with twenty-four (or
nearly 25 per cent) of the group being acquitted. Here, too, similar concerns arise
about the choice of murder presentments in light of the low murder conviction rate.
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Predictably, in the robbery and contract killing categories, there was a higher
proportion of murder convictions obtained—ten out of twenty-nine (or nearly 35 per
cent) in robbery cases and three out of five (60 per cent) in the contract killing cases.

The Victorian study also examined various defences used in the homicide cases.
This information was obtained from the files and especialy from the transcript of the
hearing. However, since the addresses of counsel and the trial judge's charge to the
jury were often not available, it was not always possible to know whether defences
which seemed relevant were actually put to the jury (Law Reform Commission of
Victoria 19914, p. 74) That having been said, however, this analysis represents a great
advance on anecdote and impression, and provides a solid, empirical base for the
analysis of defencesin homicide cases. It is not relevant to this discussion to outline al,
or even most, of the findings in the study with respect to defence issues raised.
However, some general findings should be reported. Firstly, 'in most cases argument
centred on the mental state of the accused rather than the physical circumstances of the
event' (Law Reform Commission of Victoria 1991a, p. 74). Secondly, more than one
line of defence was usually in issue. Not surprisingly, intention was in issue in over
60 per cent of cases (Law Reform Commission of Victoria 1991a, p. 74).

In the 319 cases, the incidence of the defences of provocation, self-defence and
excessive self-defences was as follows:

provocation was an issue in seventy-five cases (23.5 per cent);
self-defence was an issue in sixty-six cases (20.7 per cent); and

excessive self-defence was an issue in forty-nine cases (15.4 per cent).

Often, of course, these defences were argued together in cases. (Law Reform
Commission of Victoria 19914, p. 75).

Provocation

As stated above, provocation was an issue (not necessarily the dominant issue) in
seventy-five cases. Of these cases, fifteen were presented for mandaughter and sixty
presented for murder. Of the fifteen cases presented for mandaughter, eight had been
committed for murder. Moreover, eleven of these cases were 'argument’ homicides,
and only four 'domestic’ homicides.

Table 8 sets out the results by gender of accused of cases presented for murder
where provocation was an issue.

It will be observed that for male accused, just over one-quarter were convicted of
murder and thirty-two (or about 60 per cent) were convicted of mandaughter. While
the numbers of female accused are small, the comparison is of interest: none was
convicted of murder and four (or about 60 per cent) were convicted of mansaughter.
The manslaughter conviction rate is approximately the same for both genders.
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Table 8

Result by Gender of Accused in Murder Presentments
wher e Provocation was an |ssue

Result Male Female Tota
Convicted murder 13 — 13
Convicted mandaughter 32 4 36
Not guilty — insane 2 — 2
Guilty pleato mandaughter 1 — 1
Acquitted 2 2 4
Acquitted — self defence 1 — 1
Other — 1 1
Nolle prosequi 2 — 2
Tota 53 7 60

Note: Adopted from Homicide Prosecutions Study, Table 57,
p. 79.

However, when the gender of the victim is taken into account, significant

differences appear. Table 9 sets out the outcomes for murder presentments involving
mal e accused where provocation was an issue according to gender of the victim.

Table9

Outcomes According to Gender of Victim of Murder Presentmentswith Male
Accused wher e Provocation was an | ssue

Made Femae
Result Victim Victim
Murder 5 8
Manslaughter 20 12
Other 7 1
Total 32 21

In these cases, if there is a male victim, the murder conviction rate is quite low:
five out of thirty-two cases, or about 16 per cent. However, when the victim is female,
the murder conviction rate is much higher: eight out of twenty-one cases, or nearly
40 per cent. Over this period then, the prosecution
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has had much greater success in cases involving provocation where there is a male
accused and afemale victim.

For the sake of completeness, of the seven murder presentments where provocation
was an issue and the accused was femae, one involved a femde victim and six involved
male victims. The case involving afemae victim resulted in a mandaughter conviction and
of the sx cases involving male victims four resulted in mandaughter convictions. In three
other cases where provocation was an issue, the female accused was presented for
mand aughter.

Sdalf-Defence

Sdf-defence was an issue in thirty-seven murder presentments and excessive self-defencein
twenty-nine murder presentments. Since the decision in Zecevicv. Director of Public
Prosecutions [1987] 162 CLR 645, excessive self-defence has ceased to be a defence and
50 will not be discussed in this paper. Table 10 sets out the result of murder presentments
where salf-defence was an issue.

Table 10

Result of Murder Presentments where Self-Defence Was An | ssue

Result Number Per cent
Murder 8 21.6
Manslaughter 17 45.9
Acquittal 11 29.7
Nolle prosequi 1 2.7
Tota 37 100.00

Note: Adopted from Homicide Prosecutions Sudy, Table 58,
p. 81

In these self-defence cases, there is a comparatively high acquittal rate, nearly
30 per cent, compared with the 16 per cent acquittal rate for all cases presented for
murder.

Summary

These data show that in the study period 1981-87, the success rate defined as the
proportion of murder presentments resulting in murder convictions was only around
30 per cent, a figure considerably lower than in South Australia where over the period
198290, the success rate was just under 45 per cent. Of the forty-seven females
accused in this study, twenty-six were presented for
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murder but none was convicted of murder. The fifty-eight persons convicted of murder
were all male.

There are other findings of special note. In cases classified as 'domestic, for every
six presented for murder, only one resulted in a murder conviction. A similar low
success rate was found to exist in ‘argument’ cases. In cases where provocation was
identified by the researchers as an issue (whether or not in connection with other
defences), substantial differences emerge linked with gender. For mae accused
presented for murder, a murder conviction outcome was about two times more likely if
the victim was female. For female accused presented for murder (there were only
seven), none resulted in a murder conviction. In cases presented for murder where self-
defence was an issue, the acquittal rate was nearly twice as high as the average of all
cases presented for murder. These findings raise a number of important issues related
to prosecution decision-making.

Discussion
Criticisms of prosecution decision-making

The low murder conviction rate may suggest that prosecution choice of charges is
being made inappropriately. That criticism has been made on a number of occasions.
Seifman (1982, p. 88) wrote that 23 per cent of a sample of judges who were
interviewed with regard to plea negotiations had indicated that there should be less
overcharging. The Legal and Constitutional Committee of the Victorian Parliament
noted that a number of witnesses had considered that overcharging was a problem
(Victoria. Parliament. Legal and Constitutional Committee 1984). In particular, Mr
OBrien of the Legal Aid Commisson of Victoria clamed that frequently the
prosecution overcharged and then refused to accept reasonable offers of guilty pless.
In its Report on Criminal Trials, the Shorter Trials Committee noted that it had
received expressions of concern about overcharging from some Victorian judges and
experienced criminal barristers (Australia. Shorter Trials Committee 1985). More
recently, in its report on homicide, the Law Reform Commission of Victoria (1991b,
p. 43) noted that senior members of the Legal Aid Commission argued that one
explanation for the low success rate in murder cases of the prosecuting authority was
overcharging. The Law Reform Commission of Victoriaitself saw this low success rate
as cause for concern and recommended a review of prosecution decision-making in
respect of the laying of murder charges.

It should be noted that, apart from the response of the Legal Aid Commission in
1991 to the low murder conviction rates found in the 1981-87 study, none of the
reported concerns and criticisms about overcharging related specifically to murder
prosecutions. Moreover, the criticism was generally in terms of impressions and beliefs.
Asthe Shorter Trials Committee stated:

It needs to be mentioned at the outset that the Committee has before it no concrete,
empirical evidence of overcharging and overloading of
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presentments. It is, of course, a difficult matter to gather firm evidence about.
Whether presentments are overloaded is often very much a matter of opinion
(Australia. Shorter Trials Committee 1985, p. 59).

Interestingly, Mr O'Brien of the Legal Aid Commission in part based his claim of
overcharging on some 1982 data where in eight cases clients of the Legal Aid
Commission were charged with attempted murder. In each case, an offer to plead to a
lesser count was made but rejected by the prosecution, and only one of the eight was
convicted of ‘attempted murder’, the rest being either acquitted or convicted of lesser
counts. Commenting on these figures, Mr O'Brien stated:

It has been said to me by prosecution representatives that the fact that a jury verdict is
the same as we offered to plead to, or a lesser count, there is no indication that our
origind offer was areasonable one. | concede that in an isolated case. But when you get
apattern over aperiod of years and a multiple number of cases where the pleas that we
are offering are either accepted a the door of the court by the Crown or dternatively the
jury verdict is a conviction on the count we have offered, that isa conviction on alesser
count, | say that pattern demonstrates that we are reasonable in our offers and that ...
there ought to be more effective plea negotiation (Victoria Paliament. Legd and
Congtitutional Committee 1984, p. 89).

Responding to Mr O'Brien's data and claims, Mr Hassett—then a Prosecutor for
the Crown and now a County Court Judge—having noted that ‘it could not be said in
relation to any particular case that the [prosecution] decision was wrong', nevertheless
continued:

| do not mean thereby to suggest that the figures that Mr O'Brien has [put forward]
ought to be disregarded. They are significant and | think it behoves the Director of
Public Prosecutions to be aware of them (Victoria. Parliament. Lega and
Constitutional Committee 1984, p. 93)

It is in the spirit of these remarks of Mr Hassett—as he then was—that the
findings of the 1981-87 Homicide Prosecutions Sudy should be discussed.

The criteria for prosecution decision-making

The study period 1981-87 saw two different agencies responsible for prosecutions in
Victoria. The conduct of prosecutions in the higher courts was taken over by the
Office of the Director of Public Prosecutions in 1983. Before that time, the Criminal
Law Branch of the Crown Solicitor's Office had been responsible for the preparation of
those cases.

However, for mogt, if not all, of the study period, the major criterion used in
making prosecution choices has been what is often referred to as the 'reasonable
prospect of conviction' test. The discussion will be based on that test, since it is now
the key element in the Prosecutorial Guidelines adopted by all Australian jurisdictions.

Under these Guiddines (Victoria. Office of the Director of Public Prosecutions
1991, par. 4), the existence of abare primafacie case is not enough to justify the ingtitution
or continuation of a prosecution’; there should not be a
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prosecution 'if there is no reasonable prospect of a conviction being secured. There is no
definition in the Guidelines of the term ‘reasonable prospect of conviction'. However, the
Guiddines do spell out the matters to be taken into account in determining whether thereis
areasonable prospect of conviction:

The decision whether there is areasonable prospect of conviction requires an evaluation
of how strong the caseis likely to be when presented in court. It must take into account
such matters as the availability, competence and credibility of witnesses and their likely
impression on the arbiter of fact, and the admissibility of any aleged confession or other
evidence. The prosecutor should dso have regard to any lines of defence which are
plainly open to, or have been indicated by, the aleged offender and any other factors
which in the view of the prosecutor could &affect the likelihood or otherwise of a
conviction. This assessment may be a difficult one to make, and of course there can
never be an assurance that a prosecution will succeed. Indeed, it isinevitable that some
will fail. However, application of this test dispassionately, after due deliberation by a
person experienced in weighing the available evidence, is the best way of seeking to
avoid the risk of prosecuting an innocent person and the usaless expenditure of public
funds. (Victoria. Office of the Director of Public Prosecutions 1991, par. 5)

Some more genera remarks can be made about this statement. The last sentence of
this quotation makes it clear that the Guidelines are concerned not only about justice but
adso about the efficient use of resources. The quotation aso seems to imply that a
reasonably high success rate is to be expected; the phrase 'Indeed it is inevitable that some
will fail' does not suggest an expectation that most will. The determination of ‘a reasonable
prospect of conviction' requires an assessment of the sirength of the case, including the
credibility of witnesses and ther likely impresson on the arbiter of fact. This last
requirement explicitly demands an assessment of how the jury will respond to prosecution
witnesses and to the whole prosecution case. The Guiddines also State that the reasonable
prospects test presupposes that the jury will act in an impartial manner in accordance with
itsingtructions. (Victoria. Office of the Director of Public Prosecutions 1991, par. 4)

The requirement that a decision-maker assess the likely impact of evidence and
witnesses upon the jury (presupposed to be impartial) creates the probability that the
quality of evidence required to satisfy the reasonable prospect of conviction standard
will vary according to kinds of offenders and offences. Thus, to take an example by
Mansfield and Peay in a discussion of similar prosecution guidelines in England and
Wadles:

If a High Court judge were accused of trivial shoplifting the DPP would require
very strong evidence of mens rea, because if a defence of absent-mindedness
seemed likely, the prosecutor might legitimately believe that the jury would be
unlikely to convict a person with such a status and financial standing (Mansfield
& Peay 1987, p. 16).

Mansfield and Peay also pointed to the dilemma that can be faced by prosecution
authorities in deciding whether to proceed againgt police officers aleged to have committed
serious offences. It seems that juries are inclined to believe police officers when they are
defendants, especidly if the evidence
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againgt them comes from persons with prior convictions. If prosecutions believe this they
will be more ready to accept that there is no reasonable prospect of conviction and so not
proceed. In England and Wales there have been criticisms of the Director of Public
Prosecutions for failure on occasion to proceed againgt police officers and it has been
suggested that in such cases the standard is not ‘reasonable prospect of conviction' but ‘very
reasonable prospect of conviction', a suggestion strongly denied by the Director Of Public
Prosecutions (Mansfield & Peay 1987, p. 15). The point for this discussion is that a
prosecution decison requiring an assessment of how a jury will respond to the evidence
may well require different prosecution decisons for different kinds of offenders. If the
response of the jury is a factor to be considered, then data such as that contained in the
Homicide Prosecutions Sudy can be of considerable relevance, by pointing to patterns in
jury verdicts and suggesting factors which are affecting case outcomes—for example, the
gender of accused and victim in certain cases.

The effect of gender on homicide outcomes raises important questions about the
meaning and effect of par. 13 of the Guidelines which states in part:

A decision whether or not to prosecute must clearly not be influenced by:

(a) the race, religion, sex, national origin or political associations, activities or
beliefs of the alleged offender or any other person involved (Victoria. Office
of the Director of Public Prosecutions 1991, p. 65, par. 13).

However, if a prosecutor reasonably believes (as the evidence of the Homicide
Prosecutions Study would seem to suggest) that a jury is unlikely to bring in a murder
conviction against a female accused, is a decision to proceed only on manslaughter a
decision that is influenced by the sex of the aleged offender? On one view of par. 13 of
the Guidelines it clearly is, but on another view the decision is being made not on
gender grounds but on outcome prediction, where the gender of the accused is but one
factor. Presumably, par. 13 of the Guidelines is directed against decisions where sex,
race or religion is adominant, and irrelevant, factor.

In the area of homicide, where—according to the Guidelines—the seriousness of the
meatter will generaly demand prosecution, there has been a belief among many prosecutors
that if there isin a case some evidence of provocation and the basic elements of murder—
causation and requisite intent
—are present, there should be a presentment for murder since the question of provocation
is essentidly a jury question. Support for that postion is provided by Kolalich v. Director
of Public Prosecutions (NSW) [1991] 103 ALR 630—a recent decision of the High Court.
In that case, which involved an indictment for murder in New South Waes where
provocation was an issue, the High Court made a number of comments about the role of
prosecution authorities—
comments which do not appear to be confined to New South Wales. The mgjority (Mason
CJ, Deane Gaudron and McHugh JJ.) in asingle judgement stated that:

it [sc. provocation] is an issue which may properly be considered by prosecuting

authorities. They may decide that, on that account, mandaughter should be charged
rather than murder. And, as
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foreshadowed in aletter from the Director of Public Prosecutions to the applicant's
solicitors, they may aso decide that, on that account, a plea of guilty to
mandaughter should be accepted in satisfaction of an indictment for murder
(Kolalichv. Director of Public Prosecutions (NSW) [1991] 103 ALR 632).

The majority judgement then went on to express the view that where provocation
isaliveissue, the prosecution should normally proceed on a murder charge:

There is, for example, much to be said for the view that the question whether the
prosecution has established that what would otherwise be murder is not reduced to
mandaughter by provocation is, except in an exceptional case, best Ieft for the
determination of a jury entrusted with deciding whether, absent such a defence of
provocation, the accused is guilty of murder. For one thing, any defence evidence
on the primary charge of murder, which is unlikely to be led on the committal
hearing or to be available to the prosecuting authorities before the trial, may throw
significant light on the issue of provocation, especialy the subjective element of
that defence. In that regard, it needs to be borne in mind that a denia of one or
other of the elements of a defence of provocation may well turn out to be at least
implicit in the substantive case for the defence on the primary charge at the tria
(Kolalichv. Director of Public Prosecutions (NSW) [1991] 103 ALR 634).

Brennan J., in a separate judgement, agreed with the majority that, in a murder
case where provocation was in issue, the prosecution could indict for manslaughter or
accept a plea of guilty to manslaughter. He then continued, in agreement with the

majority:

But, | would add, it should be an exceptiond case before any of these powers is
exercised S0 as to withhold the issue of provocation from a jury when the evidence is
otherwise sufficient to establish a killing with intent to kill (Kolalichv. Director of
Public Prosecutions (NSW) [1991] 103 ALR 636).

These views, in what is effectively an unanimous decision of the High Court,
command great weight. However, in many cases questions about the intent of the
accused and issues of self-defence may well aso be present. In the Victorian study, of
the fifteen cases presented for manslaughter where provocation was an issue, there was
only one where the provocation was the sole issue (Law Reform Commission of
Victoria 19914, par. 150, p. 75). In many of these other cases, where provocation is
but one (and perhaps a minor one) of a number of defence issues, Kolalich v. Director
of Public Prosecutions (NSW) [1991], it is submitted, should not prevent a choice of
manslaughter by the prosecution authorities.

There are other perspectives which need consideration. For some, a mandaughter
conviction on amurder presentment is a satisfactory outcome. No doubt in many casesthis
is the case. The question, however, is whether that outcome could not in a significant
number of cases be achieved more expeditiousy and chesply by acceptance of a plea of
guilty to mandaughter. Moreover, the choice of presentment may well influence decisons
on bail. Under
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the Bail Act 1977 (Vic.) (s. 13), bail is not to be granted to a person charged with murder
unless the person deciding on ball ‘is satisfied that exceptiond circumstances exist which
justify the making of such an order'. The Homicide Prosecutions Sudy, having noted that a
'bail was granted in 40.3 per cent of cases where the accused was presented for murder and
in 74.2 per cent of cases of mandaughter', commented that these figures were "presumably
reflecting the differential operation of the bail provisons (Law Reform Commisson of
Victoria 19913, par. 117, p.63). It is likdy, too, that the maximum penaty for
mandaughter in Victoria—fifteen years imprisonment—can be a disincentive aganst
proceeding on mandaughter. In other jurisdictions, where the maximum pendty for
mandaughter is life imprisonment, proceeding on mandaughter is not such a large step
down. This is not to recommend an increase in Victoria for the maximum penaty for
mandaughter, but merely to note the possible impact of the maximum on prosecution
practices.

The fact is that, in the study period, less than one-third of murder presentments
resulted in murder convictions, and in certain areas the success rate was much lower.
There must be considerable doubt as to whether decisions-makers were in a number of
cases in fact making a realistic assessment of the likelihood of conviction on the charge
chosen.

The Future

What are the implications of the Homicide Prosecutions Study for the present and the
future? It is a study covering a period some five-years odd. Patterns may vary and jury
attitudes may change.

What the study has done is present an account—an audit if you like—of the
prosecution process over a six-year period. The audit is, to continue the accounting
metaphor, qualified. The information provided suggests that there may be deficiencies,
that improvements might be needed.

But the Sudy also suggests the kinds of data and analysis that might assist
prosecution decision-makers. Since 1987 there has been no readily available statistical
data on the outcome of cases according to the nature of the presentment. Information,
for example, is available on the number of persons convicted of mansaughter but not
on the charge on which they were presented. The success rate, as defined in this paper,
is not therefore readily obtainable. Given that, as the Prosecutorial Guidelines state,
'the decision whether or not to prosecute is the most important step in the prosecution
process (Victoria. Office of the Director of Public Prosecutions 1991, p. 59, par. 2),
such information should be available.

The Homicide Prosecutions Study also points to the kind of more detailed data
which can assist prosecutors. Information about the success rates of categories of
homicide could be of considerable assistance in assessing likely outcomes of cases.
This is not, of course, a suggestion of presentment by statistics—each case will
obviously need to be assessed individualy; but it could assist in predictions about
outcomes and perhaps assist in improving consistency in decision-making.
Furthermore, such information could not only improve the quality of prosecution
decison-making, it would also assist policy anaysts in assessing the performance of
the prosecution authorities.
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CONCLUDING DISCUSSION

Chair:
Associate Professor Kenneth Polk

Participants:

Professor L awrence Sherman

Dr Sandra Egger

Dr Don Weatherburn

Deputy Commissioner Bill Goedegebuure

THE CHAIR INVITED PARTICIPANTS IN THE FINAL PANEL DISCUSSION TO express
their views on the question: Where do we go from here?

Professor Sherman opened the discussion by referring to his keynote paper and, in
particular, two areas for focus contained therein: hot spots of violence, that is public
settings where violent behaviour was commonplace, and chronicaly violent families. He
observed that computerised police data systems were essentid for the identification of both
these problem areas and strategies requiring such identification could not be pursued until
these data systems were in place. The Victoria Police, through its Family Violence Project
Office, dready recorded in computerised form police cal-outs to domestic violence
incidents, but the stuation in other jurisdictions was not known. Professor Sherman
stressed the importance of the database recording cals for service, rather than offence
reports, as the likelihood of such cals generating a report was likely to vary markedly from
officer to officer and areato area. Additionally they gave a clearer indication of chronicaly
violent families and places.

Having in place a means of identifying chronicaly violent families provided an
opportunity to consider whether police should respond to them differently from one-
off cases. it may be possible to structure a range of reactive police responses and test
the effectiveness of each. It also allowed for the possibility of various proactive police
strategies for prevention, in conjunction with community resources, neighbours and
others close to these families, rather than ssimply waiting for the next incident to occur.

Such a database would also provide the means for identifying infants being born
into chronically violent families. Strategies for the specia protection of such infants
could then be tested: for example, they could be
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subject to more frequent home visits by community nurses or by aroster of community
volunteers. These ideas could be tested via a smdll tria initially, and then by controlled
experiment.

Professor Sherman then turned to the issue of hot spots, which might include, not
only violent pubs and clubs, but also convenience stores, automatic teller machines and
bus stations. In responding to the problems of hot spots, the same kind of data system
was called for—that is, calls for service for violent incidents by address in a single data
file. The most violent addresses could then be identified on a regular basis. Such
locations may require particular police responses. In any case it was extremely useful
for operational police to know whether there have been calls to these addresses before.
In addition, identifying these troublesome locations could be very valuable in deciding
on alocation of police resources.

Professor Sherman concluded his remarks by suggesting that what was required
was a marriage between criminology and practitioners in the criminal justice system to
enable available data to be put to better use. He saw enormous opportunities for the
formulation of useable, practical strategies through the joint efforts of police and
criminologists, by bringing to bear a criminological imagination on police data sets.

Dr Don Weatherburn then made the following remarks concerning future
strategies aimed at homicide prevention and control.

B The aim of such strategies in the Australian context was not so much that of
reducing absolute numbers of homicides, but rather of reducing the risk where risk
was greatest. Risk was very unevenly distributed, even within the single
jurisdiction of New South Wales, and varied markedly by geographical location.
Dr Weatherburn observed that it was of little comfort, for example, to Aborigines
in the north-west to know that the overall homicide rate for New South Wales as a
whole was only 2 per 100,000, when the risk that they faced personally was many
times higher. He strongly urged that efforts for prevention and control be
concentrated in those regions which historically had experienced high homicide
rates.

B |t was unredigtic to expect gun control measures to be effective in actualy reducing
Audrdian homicide rates. For example, to reduce the number of gun homicides in
New South Wales by 25 per cent would require a theoretical reduction in the number
of licensed gun owners by some 48,000 in that state done: this is based on the
assumption that al such homicides were committed by licensed gun owners, which
was obvioudy not the case. It was evident that gun control was al about preventing a
growth in the homicide rate rather than effecting a reduction. It was essential that this
point be clear because otherwise there was a danger of mideading the political process
and thwarting efforts directed at ensuring that firearms did not become any more
accessible than they dready were.

B Choices between policy options in the control of homicide depended on the type
of homicide being dealt with. For example, vital though gun
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control measures were for limiting an increase in homicides, they offered little
prospect for reducing risk in Aborigina communities, for example, where gun
homicides were relatively uncommon, and where other options were needed.

B Domestic homicide should not be quarantined from other forms of homicide.
Areas with high rates of domestic violence and domestic homicide aso had high
rates of violence between men, and there was good evidence that men who
assaulted women also assaulted other men. There was a great need to look at the
issue in a more general way. What was it that disposed some men towards
violence, not only towards women but towards each other?

B Prevention drategies in non-fatal domestic violence were needed to address the issue
of limiting repetition rates among offenders. The most recent Australian Bureau of
Satistics Crime Survey showed that there were 10,000-11,000 households where
female members of the household indicated that they had been assaulted at least once
in the preceding twelve months (Austrdian Bureau of Statistics 1991, p.2). The
Augralian Bureau of Statistics question regarding frequency of assault—
notwithstanding every response over three being grouped into a three-plus category—
revealed an absolute minimum of 19,000 assaults suffered by these victims. These data
revealed that the need to understand the cycle of violence in some families, and thereby
devise drategies by which it could be broken, was just as important as trying to limit
the ‘'migration’ of new recruits into violent behaviour.

Dr Sandra Egger, in her remarks, took the opportunity to remind participants that
there was a responsibility to respond to changes in our society with changes in policies
and in legidation. Australian society was now highly urbanised, but firearms remained
highly available. It was imperative to avoid the situation which had developed over the
past decade in the USA. Effective controls were needed on gun availability, and the
guestion of access to semi-automatic weapons especially needed to be addressed as a
matter of urgency.

In concluson, Deputy Commissioner Goedegebuure said that he agreed with the
remarks of the other pand participants. He wished to add only that, from the police
practitioner's point of view, the underlying causes of homicide gppeared to be closdly linked
to the level of acceptance of violent behaviour within our society, together with the effects
of acohol. He believed that it was necessary to effect changes a an early age if these
attitudes were to be changed, and cited the effective work being done at the school level by
police and others.

The Chair thanked the Panel and suggested that as a way of focussing further
debate, the Panel and audience might adopt the suggestion of Dr Egger that a
Conference communique be devised, setting out the agreed recommendations of the
Conference.
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After discussion, the following recommendations were agreed:

1. All Australian police agencies should move as quickly as possible to
computerise their databases on both calls for service and criminal offence
reports, in order to make possible the identification of sites of chronic
violence.

2. TheAustraian Ingtitute of Criminology (AIC) should be funded to assist in developing
the software and analytic programs necessary for accomplishing Recommendation 1.

3. The AIC should be commended for its implementation of the National Homicide
Monitoring Program, which further demonstrated the necessity for maintaining and
grengthening the AIC initsfight againgt violent crime.

4. Therecommendations of the National Committee on Violence with respect to firearms
should be endorsed by Australian governments as soon as possible. (Representatives of
shooting organisations present abstained from voting on this recommendation).

In his summing up, Professor Polk observed that one of the most valuable aspects
of the Conference was the opportunity it had provided for bringing together both
practitioners and researchers in the criminal justice field, so that a number of views
could be put concerning patterns and trends in Australian homicide and opportunities
for prevention and control.

Professor Polk commented that the systematic gathering of reliable data on the
characteristics of homicide was essential to the understanding of its dynamics and to
the development of successful intervention strategies. It could only be achieved
through the cooperative effort of both practitioners and researchers. a clear example of
the success of such cooperation was the AIC's National Homicide Monitoring
Program, whose work the Conference warmly endorsed. Furthermore, this Program
provided the means for discerning emerging patterns and trends in homicide. For
example, isrobbery of elderly people increasing? Are different weapons, such as pistols
or semiautomatic weapons becoming more prevalent? Is fatal child abuse on the rise?
Heather Strang's paper outlining the Program's findings to date had provided a useful
framework for subsequent discussion; more detail had been provided by a number of
researchers investigating particular kinds of homicides. Papers by police officers from
severa jurisdictions had also helped to complete the picture of the character of
Australian homicide.

Professor Polk observed that it was important to remember that there was no such
thing as 'homicide in generd’, that different dynamics operated in different circumstances,
and each required quite different strategies. Even the category of ‘domestic' homicide was
too broad to encompass the variations which existed in domestic incidents and the wide
range of possible dynamics at work therein. Here, as in every other class of homicide,
successful strategiesin terms of prevention and control would vary with different scenarios.
Research was clearly needed to find out what worked and in what Situations.

276



Concluding Discussion

The Conference was not able to address all categories of homicide. For example,
there were many issues concerning child homicide which needed urgently to be
addressed; predatory crime, especially robbery, needed further research; and homicides
resulting from negligent work practices were an important area for investigation.
However, Professor Polk stressed the need to avoid moral panics about homicide—it
must be placed in the context both of other offences and other kinds of violent death.

Professor Polk then reviewed the ways in which Professor Sherman and Professor
Homel had tackled the question of prevention and control strategies. Both had
discussed policing strategies for dealing with hot spots, and Professor Sherman had
also addressed particular issues in the policing of domestic violence. Practical
opportunities for intervention described in these two presentations should be high on
the agenda for implementation, for when fatal violence occurred it was so often in
these two settings.

Important questions had been addressed in the segments of the Conference dealing
with Aborigina issues and with psychiatric issues: the latter had included discussion
both of the mentally-ill and intellectually-disabled offenders. There had aso been a
comprehensive discussion of issues of gun control throughout the course of the
Conference.

Vauable papers had been presented on aspects of the prosecutoriad process in
homicide cases, coronia issues and the question of mandatory life imprisonment. However,
Professor Polk observed that there were limitations in the crimind justice gpproach for
preventing homicide: the motivations involved frequently were not susceptible to the
deterrent aspect of sentencing and pendties generaly. However, gun control was an
important policy issue—
a complete ban on the avalability of fireerms would result in reduced numbers of
homicides, but such a move was not a redlitic, nor even necessarily a desirable, objective
even though the American situation was clearly oneto be avoided at al costs.

Finally, Professor Polk stressed that masculinity, and perceptions of what
masculinity means, remained a centra issue in homicide, though little was being done
to address it. There was a level of acceptance and condonation of violence in some
sectors of our society, both as a manifestation of masculinity and as a legitimate means
of solving problems, which ensured the continuance of violent behaviour, including
fatal violence. Associated with this was the growing problem of people permanently on
the margin—people with little stake in society who might well become responsible for
increasing numbers of predatory crimes, including homicide.

Professor Polk concluded by congratulating all participants on the high quality of
the papers presented, and expressed appreciation for the AIC's role in contributing to
knowledge and debate on these important issues.
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