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Chapter 8. LEGAL REPRESENTATION 

AND SPONSORSHIP 

This chapter is concerned with the use of legal represent­

ation by defendants and the accompanirrlent of defendants 

by parents and others to court and the sponsorship 

provided by these. It has been demonstrated earlier 

that the central feat.ure of t:he court case is the 

construction of the mo::al character of the juvenile. The 

out.com2 of the case depends not just on \dlat the juvenile 

has done (the offence) but also on what sort of person 

t.he COUl~t thinks the defendant is. In t.his regard the' 

ctefendant usua /" -·:r~gj¥p~:r,'e .. s':·i:!5~sistdnce to preseni: a 
/'t\~\:Y1: . . .... ;., 

favourable§tlt're of his d1a\;~cter to Jehc court - what 
/ 'v \J 

Emerson (1'9.~9) has called a p~Fch. (Sec also Matza, 1964) 
: / 

Moreove:r the absencE.~ of such upport may be construed by 

the court "s~~n i~.~'t\~] of the defendant I s bad moral 

Cha2:'dcter i -a \d thout sponsors is obviously a 

defendant without worth. Emerson (1969 : 137-138) argues 

that probation officers att~e'mpt to neucralize all sources 

of support for the defendant in cases where they want to 

totally discredit his character. The lack of .3pon~30:t-~;b.ip 

presented an imo.ge of consensus as to the nature of the 

juvenile's moral character. Sponsorship in Children's 

Courts can be provided in the first instance by the 

juveni les' parents, but also by welfare s·taff f lawyers, 

employers, teachers, ministers of religion and so forth. 

{\'-Jiseman (19 70) repor<ts similar rc les in c1runk court.s) . 

In the case of employers, t.eachers; ministers and other 

community not.ables their sponsorship may be in the form 

of written references rather than a personal appearance 

in court. 



209. 

In the past, welfare staff have been much more 

significant than legal representatives in performing 

the functions of sponsoring defendants. Lawyers 

have only recently begun to regularly represent defend­

ants in Chi16ren's Courts in Australia, Britain and the 

United States. This situation arose from a number of 

factors including; 

(a) t.he' welfare' philosophy of the courts, with 

the related assumption that la\vyers vlere not 

necessary, 

(b) the unfamiliarity of lawyers with Children's 

Courts and legislation and the low priority they 

gave to such work, 

(c) the confusion between the role.s of legal 

representati ve and welfCl_re s-Laff, 

(d) the low use made of legal representatives by 

defendants and their lack of access to lawyers. 

Rapid change has occurred in recent years with regard to 

these factors due to a ·n~~ber of inter-related re.asons. 

For example, it has been shown that despite the claims that: 

the courts make decisions in: I the best interests of the 

child', defendants' legal rights were frequently not 

protected. In the United States grea-ter attention has 

been given to juveniles t legal righ-ts since the Gault 

decision in 1967. This has led to the greater use of 

lawyers in court. The development~ of legal aid systems 

in Britain and Australia have improved juveniles access 

to lawyers (Anderson, 1978; Parker, et. al. 1 1980). The 

priority ~iven to Children's Court work by lawyers has 

.also changed in the light of the above developments. 

There are still indications that many laVlyers are wanting 

in their understanding of child vlelfare laws and the 

customary operati.ons of particular Children I s Courts. 

.. } 1 . l] 1 ~ . . Ch . 1 d ' A maJor pro.) em Wl tL1 _ega representa l~lC)n ll1 1_~ . ren s 

Courts is the conflict and confusion betv;een the roles 
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of welfare staff and lawyers. This confusion arises 

from the courts because of the dual orientation to welfare 

and punishment. Because of this duality the role of 

welfare staff is ambiguous and sometimes conflicting. 

This situation also varies from court to court within 

the one system, from one case to another and at various 

stages in the career of one juvenile (Anderson, 1978). 

At times welfare staff represent defendants in the 

sense that th~y act as his sponsor. At other times the 

welfare officer may playa neutral role in the proceedings, 

while on other occasions he will act in a prosecutional 

role. If both welfare staff and lawyers are sponsoring 

a defendant, they may present very similar information 

to the court. It was shown above that they collect very 

similar information from ·the defendants and that both pleas 

of mitigation and social enquiry reports, being essentially 

constructions of moral character; require the same sorts 

of social background information. Information sharin-g 

frequently occurs, usually in the form of lawyers using 

or making reference to social enquiry reports in their 

pleas of mi 1:iga tion. The confusion of roles is further 

complicated by the fact that welfare officers are not 

accountable to the defendant or to the public in general 

for their actions in court. Their reports are typically 

not available to the defendant or his family. They may 

cont.ain unsubstantiat.ed informa·tion, moral judgements T 

pseudo scientific ~ssertions and hearsay evidence, yet 

they are not open to review and cross examination. They 

may, hmvever, be crucial in the decision the court reaches. 

Anderson (1978 : 56) argues that: 

'rhis lack of clarity in the position of the 

social worker inhibits representation in any 

legal sense or it obscures it in the mass of 

unchecked professional judgemen·ts. 

(For a cogent discussion of the problems of legal represeni.:­

ation in ~hildren's Courts see Anderson, 1978.) 
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During the period of study a Legal Aid Commission duty 

counsel scheme was in operation in the Perth and Midland 

Courts. Defendants who wished to have legal represent­

ation in Fremantle or Kalgoorlie had to approach the 

Commission directly or arrange legal aid or private 

representation through a solicitor. The Aboriginal 

Legal Service had solicitors and/or field officers 

on duty at the courts at Perth, Midland and Fremantle. 

In'Kalgoorlie~ defendants usually had to contact the 

office, though officers of the Service generally 

maintained contact with the police to check on the 

appearance of p..boriginal children in court. However, 

unless it was a particularly unusual or difficult case, 

they normally left it to the 'Welfare' to 'represent' 

the juvenile. 

LEGAL m:;;PRESENTATION 

In this context, however, the final decision as to the 

use of legal representation was the defendants and/or 

their parents. This decision rested on their assessment; 

of the offence and its likely consequences, of their 

need for assistance in court in the context of what is 

thought to be the appropriate use of legal representation. 

Prior to examining the actual use of legal representation 

in court, the expectations the defendants had about the 

use of lawyers will be discussed. 

The juveniles were questioned about the expectations they 

had prior to going to court about the use of legal represent­

ation and the reasons for their planned use or non use of 

representation. The fol10\."ing hypothesis was examined. 

That expectations about the use of legal 

representation would not vary with tile defendants' 

sex, ethnicity, age, work status, class, family 

status, housing type, place of residence, case 

type I the type and nUi11ber of charges or their 

assessment of the ~eriousness of the offence 
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and their previous record. 

Table 8.1 below shows the anticipated used of legal represent­

ation by respondents in both the defended and the general 

samples. It is clear from this table that in the general 

sample the majority of the defendants were not anticipating 

obtaining legal representation while the opposite \'las true 

of the defended sample. Seventy nine (72. 5%) of t.hose in the 

general sample and only eight (32%) of the defended sample 

indicated that they did not, an'ticipa-te using a la\·ryer. 'l'his 

relationship was significant statist.ically. As we shall see 

below this relationship in a large part results from 'the 

defendants' notions about the appropriate use of legal 

representation and this is, in part, determined by their 

anticipated plea. 

TABLE 8.1 

EXPECTATI(X~S OF OBTAINING IEG..% REPPESE1.\lTl\TION 

--.. -----.------------~------------------.. ---
S A, M P L E 

GENERhL DEFENDED Total 

-Abso- Abso- Abso--
EXPECTATIONS lute Relt. Adjust. lute Relt. Adjust. lute Relt. Adjust. 
OF LEGAL REP. Freq. % % Freq. % % Freq. % % 

YES 30 25.0 27.5 17 63.0 68.0 47 32.4 35.1 

NO 79 65.0 72.5 8 29.6 32.0 87 60.0 64.9 

NOT SURE 5 4.2 2 7.4 '1 3.4 

NO DATA 6 4.2 0 6 4.2 

-----------
TOTAL 120 100.0 100.0 27 100.0 100.0 147 100.0 100.0 

(Chi square"" 12.9074.6, wit...'l one degree of freedom. Significance = .0003 

The expecteo use of legal representation did not vary with 

the defendants' sex, age, work status or previous court record. 

There were also significant differe0ces in expectations in terms 

of thei~ family t¥pe, place of residence or type of housing. Nor 

were there any significant variations in relation to the type 

and number of offences the youths were charged with nor with their 

assessments of the seriousness of the offence. Among defend-

ants \111088 parents were employed, expect_ations about engaqing 

a solicitor did not vary with parental occupation. 
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Defendant's ethnicity was a significant factor. Nearly half 

(46.2%) of the Aboriginal youths expected to have legal represent­

ation at their court case. In contrast only 21.2% of the 

non-aboriginal juveniles anticipated that they would engage a 

" solicitor (Table 8.2). 

EXPECTATIONS 
OF 
ll:~GL'IL REP n 

TABLE 8.2 

EXPECTATIONS OF OBTAINING LEGAL 
REPRESENTATION BY E'J'HNICITY 

-------------------------------

COG1\1T 
Rail peT 
COL PCT 
'lm' PCT 

YES 

NO 

COLlJI'i"i 
'lDTAL 

GENEPJ'.L S1\!::IPIE 

E'JIllUCI'I'Y 

PJ30RIGIN.Z\L NON ABORIGll'iAL 

.. ~---
13 17 

43.3 56.7 

46.4 21.2 

12.0 15.7 
-----

15 63 

19.2 80.8 

53.6 78.7 

13.9 58.3 
.. -----~ ... 

28 80 
25.9 74.1 

30 

27.8 

78 

72.2 

108 
100.0 

CHI SQUARE 

RAH CHI SQUARE 

5.35920, with one degree of freedom. 
G. 55418, \<7i th one degree of fJ:eedom. 

Significance ~ .0206. 
Significance .0105. 

NUJ'fJ3ER OF HISSING OBSERVATlOi::JS == 12. 
..'.," •• ,0..=- < •• 

Though there were no signficant differences as to 

expectations of the use of lawyers between juveniles in 

different classes, in the group whose parent(s) were 

employed, there were significant differences between the 

employed and unemployed groups. (Chi square = 4.60035, 

It.'ith one degree of freedom. Significance = .0320). While 

44.1% of children of unemployed parents expected to be 

represented, compared with only 20.7% of those whose 

parents were employed. ~he majority of the parents of 

Aboriginal defendants Here unemployed. This would in part 

explain the trend towards the ant:icipateOd use of legal 

representation by juveniles from families of the unemployed. 

'I'hough it may be that non-1\boriginal families were a\-lare 

of and planning to Use Legal Aid and that they felt 

assured of assistance b2can~~(-> of' t-hpi,~ pmnl nUl11Pn7- c:; 7-1'.'11-{ r.n 
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'l'he Aboriginal Legal Service wus well known by Aboriginal 

defendants and their families and many of them knew that 

the service would be available at the court. Those who 

had a previous appearance in relation to their current 

ch~rge had tipically already had contact with the 

Service, either at court or had attended at the Service's 

offices in the time be-tween their previous and current 

appearance. 

The hypo-thesis about. the expect.ed use of legal represent­

ation is supported apart from the relationship between 

expectations and ethnicity and parental work force status. 

As the rat-ionales offered by the defendants for their 

expectations of use or non-use of legal representation 

were essen-tially the same as those given by them for their 

actual use of representation they will be discussed 

together belm". 

As with their anticipated use of legal representation 

the respondents were qtlestioned about their actual 

use of solicitors and their reasons for their use or 

non-·use. One of the research concerns was to see if 

the defendants anticipated plans of actions (e.g. legal 

representation and plea) changed when t.hey got to court: 

and why change had occurred. In particular we were 

concerned with the advice or information defendants 

might receive from both official and unofficial sources. 

The following hypothesis was developed to examine the 

use of le]al representationi 

That the use of legal representcltion would not 

vary ,.,.,ith the defendants' sex,' age, ethnicity, 

work status, parent:s' workforce status, 

class, family type, place of residence, case 

type, type and number of charges, record or 

asses~ment_ of offence seriousness. 
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Table H.3 shows the use of legal representation by 

defendants. Seven defendants were not sure if they 

were represented or not and data was not collected for 

seven respondents. Of the rest, only 47 (35.3%) 

reported that they had legal representation. There was 

a significant relat.ionship betwl~en t.he case type and 

representation. With those in the defended sample 

generally having representation while those in the 

general samp1~ did not. As will be shown below, this 

difference relates to the perceptions the defendants 

have as to the appropriate use of legal representation. 

It has been shown above (Chapter 7) that there was some 

confusion among juveniles as to the identity of solicitors 

and welfare officers. This may explain why seven of the 

defendants were unsure about representation. 

TABLE 8.3 

USE OF LEGAL REPRESENTA'l'ION BY DEF'EI'mAN'rS 

SAMPLE 

REPRF:iSpJ\1'J.'-
rnNEEAL DEFEN0ED TarAL 

ATION S10 
0 % S10 

0 % 0 
-0 % 

------
YES 34 28.3 30.6 13 48.1 59.1 47 32.0 35.3 

NO 77 64.2 69.4 9 33.3 40.9 86 58.5 64.7 

1:\101' SURE 7 5.8 0.0 7 4.8 

NO DATA 2 1.7 5 18.5 7 4.8 

-- .. _-------,-------"'-."-------, 
TOTAL 120 100.0 100.0 27 100.0 IGO.O 147 100.0 100.0 

As with the defendants I anticipation about legal represent­

ation, actual legal representation in the general sample 

varied significantly with the eth'nicity of the defendants. 

A greater proportion of Aboriginal than non-Aboriginal 

defendants was represented in court. This reflect::; the 

fact that Aboriginal youths and their families have 

grea ler knowl,edge of the Aboriginal Legal Serviqe and more 



readily accept the need for legal representation than 

non-Aboriginal defendants have of the Legal Aid 

Commission's duty counsel scheme. All Aboriginal 

defendants at Court are generally approached by an. 

Aboriginal Legal Service solicitor or field officer. 

At the Perth Court particularly, especially on busy 

mornings 1 it was some·times not possible for the duty 

counsel to approach all of the other defendants. The 

room used by the duty counsel at the Perth Court was 

not readily visible from the waiting room and although 

notices were placed in various parts of the court 

building, some defendants \'Jere not aware that the 

service was in operation. ·This situation was improved 

with the introduction of a welfare assistant ('court 

welfare officer') for the duty counsel, although this 

in itself, added to t.he confusion experienced by 

defendants. Becau:::G of the smaller number of cases 
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involved, the duty council was usually able to approach 

all defendants at Midland. However, as noted above a 

duty counsel scheme was not operating at Fremantle and 

this also contributed to the lower number of non­

Aboriginal defendants who were represented. 

REPm=Sl:J'~T­
A'fIO'J 

TABLE 8.4 

LEGAL REPRESEN'TATION BY ETHNICITY 

COUNr 
ID\T PC'l' 
COL PCT 
TCJr peT 

YES 

NO 

CDLUfc1N 
. 'IDTAL 

E'llINICI'lY 

ABOP-IGINAL NQ\f ABORIGINAL 

20 14 
58.8 41.2 
66.7 17.5 
18.2 12.7 

10 66 
13.2 86.8 
33.3 82.5 
9.1 60.0 

30 80 
27.3 72.7 

RCJi1 
'lUI'AL 

34 
30.9 

76 
69.1 

110 
100.0 

CORREClliD au SQU"'.RE = 22.44884 h''1'111 1 DEGtlEE OF FREEroL SI~IFICANCE == .0000 
Rl\lIJ an SQtlf"\PE = 24. 69750 ~'iJ.TIi 1 DEGREE OF FREEra."1. SIGNIFlCAt'\)CE == .0000 

1:1JHBER OF NISSIl,G OBSERVATIONS :::; 10. 



217. 

There was also a significant relationship between 

parental work force status and the use of legal represent­

ation, proportionally more of the defendants from 

families where the parent(s) were unemployed were 

represented than those from families where the parent(s) 

were employed (Chi square = 17.43299, with one degree of 

freedom, Significance = .0000). As argued above in 

relation to the anticipated use of representation, this 

probably reflects the high proportion of Aborigines being 

represented. The:t:e was no significance between represent­

ation and the defendants' sex, age, work status, record, 

parental occupation, type of housing, place of residence 

or their assessment of the seriousness of the offence ,. 

The hypothesis is therefore supported for those variables 

but not for the type of case, (defended/non defended) f 

ethnici ty and parent.al vlOrk force status. 

Type o~. Represent.at'lo.~. 

'I\vo main types of representation were used by defendants. 

Only a few defendants were represented by privately 

engaged solicitors. The majority of the remainder were 

represented by either the Aboriginal Legal Service or 

the Legal Aid Commission. In the general sample nine 

youths were uncertain of the source of their legal 

represent:.ative. Twenty per cent. (20%) of the juvenil.ss 

were represented by a solicitor from the Department for 

Community Welfare. These youths were either wards of the 

State or under the control of the Department. The 

Aboriginal Legal Service represented 48% of the defendants. 

Representation in metropolitan Courts was sometimes 

provided by Aboriginal Legal Service field officers who 

generally go through the same procedures as a solicitor 

in presenting pleas of mitigation- and so on. Observation 

suggests that this was usually the equal of and in some 

cases, better than, the work done by solicitors. During 

most of the study period one female officer was employed 

by the Service in the t-1e tropoli tan courts. . 'I'his officer 
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had a good working knmvledge of the Child Welfare Act 

and Children's Court procedures. Some of the solicitors 

employed by the b.boriginal Legal Service were not nearly 

as familiar with Children's Court, and on occasions 

observed to seek advice from the field officers. As 

well as doing court work, the field officers would assist 

solici t.ors with the preliminary information collected 

from defendants and intervie\ving. They were also observed 

negotiating information sharing and so on wi-th vlelfare and 

prosecutorial and court staff. Duty counsels represented 

the remaining 28% of defendants in the general sample. 

In the defended sample -1.::he si tuatiol1 was reversed with 

the Legal Aid Commission providing solicitors for 63.6% 

of those represented and tbe Aboriginal Legal Service 

represe.nting 27.4%. 'l'lvo defendani:s were rep:resented by 

a private solicitor and one by Department for Com,'l1Uni ty 

\"lelfare solici tors. The Aboriginal Legal Service was 

the main service providing legal representation for 

defendants in the total sample. This confirms the high 

usa.ge of legal representation by l'illoriginals compared 

with non-Aboriginal defendants. 

Changes _in An ticipated Use of Lesra1 Representation 

It can be seen when Tables 8.1 and 8.3 are compared that 

the overall level of representation is equivalent to what 

the defenda_nts had anticipated (35 .1% and 35.3% respect­

ively). The percentages of usage in the defended sarnple 

were somewhat lower than anticipated. 'l'his is mainly 

accounted for by the non-completion of this section of 

the interview by 5 defendants, all of whom had anticipated 

being represented in court - observations confirmed that 

they ~ere. Of those fully completing the intervie~ 

sample only 3 youths in the defended sample reported a 

chang~ between their expectation and actual use of legal 

representation. One defendant had approached the Legal 

Aid COI,unission for a solicitor I but was refused because 
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the case was not serious enough. Mistakenly believing 

that. a duty counsel would be available at the court to 

represent him, he found himself without any legal 

representation. Two others made the same mistake, but 

fortunately for them they were able to obtain assistance 

from the duty counsel at court W110 represented them and 

arranged an adjournment for them_ so that they would have 

. time to engage another solicitor. 

Although the proportions of those expe6ting and those 

reporting use of legal representation in the general 

sample are roughly the'same, in 24 cases the report.ed 

usage did noJc match the initial expectations of the 

defendants. Twelve defendants who had thought that 

they T.vould not be represented report.ed that they \vere 

and similarly twelve who had anticipated that i:hey 

would be represented were not. Some of this change may 

have resul ted from the confusion be tween vlelfare and 

Legal staff reported above. Some defendants who wanted 

legal representation report.ed thaJc they saw a solicitor 

at court but were not actually represented in court. 

In two cases, it was obvious from the youths' accounts 

th.:1t the person they sa\;' was not a soliei t;or I but a 

welfare officer. Other incidences were observed in the 

Perth court where cases proceeded in the absence of a 

solicitor because he/she was detained in the other court 

room. (In such circums tances the case was 'usually I stood 

down' until the solicitor was free). 

Six defendants who were not expecting to use a solicitor 

and did, said that the reason for doing so was the fact 

that they were approached by either the duty counsel 

service, or the Aboriginal Legal pervice and persuaded 

that it would be a good idea to have a solicitor with them 

in court. Others reported that they were persuaded and/or 

coerced by parents, welfare officers or others to use a 
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solicitor (see below). 

The defendant,s in both the general and defended samples 

gave a number of reasons \vhy they 'iv-anted legal represent­

ation. These reasons can be classified in four ,basic 

categories. These relate broadly to decisions based on 

advice given ~y significant others on the one hand and 

on a conclusion by the defendant that he needed ad~ice, 

guidance, or as the Americans sometirrres put it, 'a mouth 

piece', on the other. The four categories of rationales 

were: 

(a) That their parents had advised or had organized 

the legal represen'tation. 

(b) That the court, duty counsels, welfare officers, 

after care officers had advised on a previous 

(related) appearance or prior to their first 

appearance that they seek legal assistance. 

(c) The defendant.s decided that they would require 

help in court or legal advice. ~lis was often 

phrased by the defendants in terms of "I need 

some help" or 'I knew I' wouldn't be able to 

handle it myself' f or in terms of contes,ting 

the easc. 

'(d) They wanted someone to 'speak up' for them in 

court, someone to put their side of the story. 

The plea entered by the defendant was a central factor in 

the type of rationale given by the respondents for their 

use of solicitors. Those defending their cases more 

frequently gave their reasons as being that they needed 

help - to contest the case, provide advice or guidance, 

or to 'speak up' for them - than those pleading guilty 

(66.7% and 35.3% respectively). The centrality of plea 

to the use of legal representation can be seen when the 

rationale,;:; for non-use are discussed. 
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Roughly equal proportions of both samples said t.hat 

their parents had either advised and/or brganized their 

use of legal representation. ~velve percent of the 

general sample gave official advice as th~ir reason for 

getting a solicitor. 

Case 345 

"Yes, I did obtain legal representation because 

the court told us to." 

(None of "the defended sample g'ave this type of rationale 

for their actual use of solicitors, though three had 

originally given such responses as their reasons for 

anticipated use.·· 'rivO of these did not complete this 

section of the interview and the other said that. his 

parents actually organized the solicitor). As pointed 

out above, while discussing differences between 

anticipated and actual use, six of the general sample 

said that they used the legal services because they were 

approached prior to going into court. TVlO defendants gave 

other reasons. 

Rationale for Non-Use of Leoal Representation -----------_._--------"'------------,-------
One basis type of rationale "VJas provided by defendan"ts to 

account for their non-use of a solicitor. That is, they 

thought that they 'didn't need one'. The use of a lawyer 

was considered to be inappropriate in a range of 

circumstances. "Don't need' type responses were given 

by defendants in 61.1% of all cases. However, there 

were signifi can t differences beth'een t11.e general and 

defended samples. In the general sample 65.2% of the 

juveniles said that they didn't need a solicitor. In the 

defended sample only 37.5% gave this type of rationale 

\vhereas 62.5% gave other reasons for the non-use of legal 

repn:!·sentation. 

The centralit.y of the plea entered or to be entered and 

guilt to,this rationality about the appropriate use of 



la\'lyers can be seen from the various reasons the 

respondents have for why they didn't use a solicitor. 

In the general sample, almost half (47%) of those 

saying that a lawyer was not needed, stated that it 

was because they were pleading guilty; 

Case 383 

"No I didn't have a lawyer. I was pleading 

guilty tO,stealing, therefore I didn't need a 

lawyer. " 

other indicated that because they were incriminated 

(confessions, evidence, etc.) they would be found 

g'uil ty and thus they did not require a lawyer i 

Case 100 
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"No, because I already admitt.ed to it LI.e. confesse£7." 

Or it was suggested that in the circumstances (plea, 

incrimination, operational orientation of the court) that 

the outcome would be t.he s·ame regardless of a solicitor: 

Case 371 

11 There was no poin·t I the outcome Vlould be the 

same." 

If the charge was considered trivial and not. of a serious 

nature then a lawyer was also not needed: 

Case 38 

"No it wasn't a big charge, it was an everyday 

charge. I didn't get a solicitor." 

A range of other reasons were also given by defendants for 

not using lawyers. In the general sample four of the 16 

youths giving other reasons indicated that they had used a 

solicitor on a previous occasion ~nd had not been 

satisfied wi t.ll the service they had received. As one 

defendant put it; 

Case 32 

"It I s' a waste of time. He didn' t_ do any good last 

time. It 
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One defendant said that he could not afford a solicitor 

and another that he didn't have time to organise one. 

One juvenile claimed that while he was in police custody, 

from where he went directly to court in the morning, 

he had asked to be allowed to contact a solicitor to 

arrange represent.ation and the police "lould not. permi t 

him to do so. Three youths responded that. they had 

not thought of having legal representation and one 

said that he had not known that one could get a solicitor 

to represent one: 

Case 129 

'I didn't even know that you ~ould get one~. 

The remaining five defendants gave other reasons. 

In the defended sample, five youths gave 'other' responses. 

TvlO indicated t.hat the Legal Aid Commission had refused 

their applications. One said that he did not have the 

time to organize for representation and another that he 

could not afford to pay for it. The remaining youth 

replied that having representation would be a waste of 

time. rrhis defendant was changing his plea to guilty < 

The rationales given by the respondents for their use or 

non-use of leg'al representation f did not vary significantly 

with their sex, ethnicity, age, work status, record, 

parental work force status, or occupation, type of housing, 

family type, place of residence I or type and nWllber of char~fes. 

Summary 

Thirty fivepcr cent of the total sample had anticipated 

that they would use legal representation and 35% reported 

that they actually used legal representation. Both 

expectations and actual use vary significantly with case 

type and ethnicity. Respondents who were contesting their 

cases both expected to and actually used solicitors to a 

greater extent than those not defending ·their cases. This 



difference was statistically significant. Aboriginal 

defendants were also much more likely to anticipate and 

use legal representation than non-Aboriginal juveniles. 
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The high expeptation of and use (66.7%) of legal 

representation by Aboriginal youths reflected the greater 

awareness they and their families had of the availabilit,y 

of legal representat.ion (through the Aboriginal Legal 

Service) I as well as the relative success of A.L.S. efforts 

to contact all Aboriginal defendants at court. 

The significance of case type as an influencing factor 

reflected the views youths had of the appropriateness 

of legal representation. For example, youths not 

contesting cases thought that lawyers services are not 

needed because they vlere pleading guilty, or that 'tbey 

were already incriminated and w01J.ld receive the same 

disposi 'Lion with or without legal represen".::.ation. Tbey 

also felt that lawyr",r;3 made things difficul t by having 

cases remanded thus undercutting their own desire to 

'get it over with'. (See below for further discussion). 

Problems of access, finance, time and so on were also 

given as reasons for not getting a lawyer. Others 

were influenced by previous 'disappointments with the 

performances of solicitors. 

On the other hand, youths trying to contest their case 

invariably regarded the services of a solicitor as necessary. 

Others thought that they needed someone to help them 

through the proceedings and to put their side of the story 

('to speak up for me'). Advice from unofficial (usually 

parents) ~nd official sources (magistrates, duty counsel, 

welfare staff) was also referred to as a reason for getting 

legal representation. Parental advice (and/or coercion) 

sometimes overrode the defendants' original decisions 

that they 'didn't need' solicitors. Unfortunately this 

study and analysis were not detailed 'enough to explain 

\'111y and \,,,hat ciJ~cumstan('(!s some and not othe!:" defendant.s 
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who are not contesting their cases decide that they 

require legal assistance. This problem is particularly 

interesting 3ince there was no direct relationship 

between the defendants' assessment of the serionsnei:-;s 

of the offence and use of legal representation though 

triviality was given as one reason for deciding that a 

lawyer was not needed. The A.L.S. represented nearly 

half of those with legal representation and the majority 

of the rest w~re represented by the duty counsel scheme. 

PAREN'I'S AND O'l'HER SPONSORS 

The presence of parents and of guardians of a child is 

required by Section 25(2) of the Child Welfare Act, 

though the court may proceed without them, if it 

considers this expedient. Parents and others in loco 

parentis, frequently attend court with the defendant and 

p~obably would do so regardless of legal requirements. 

They often fulfil -the role of a sponsor for the 

defendant and are involved with the establishment of 

the good character of the defendant. They also have 

other roles in that th~y can act as coachers for the 

defendant, teaching him the basic requirements of how to 

present himself in cour~. ~oweverf this coaching may go 

no further than what may be described as a choreography 

of 'good manners'. Some sponsors moreover, are sometimes 

hesitan-t in their support of -the defendant because UICY 

accept the official interpretation of the defendant's 

wrong-doing and their need for punishment. They may, 

however, wish to mitigate the degree of punishment and 

its effect on the child. 

In some extreme cases, accornpanyin<J adults may even come 

to court to denounce the defendant. The object of their 

actions seems to be to ensure that the defendant's bad 

and uncontrollable character is established so that. the 



child will be punished, or removed, or hoth (Emerson, 

1969). These issues will be discussed in more detail 

below. First, however, it will be shown who were 

accompanied to court and vlho ~vere not. The absence 

of an appropriate sponsor from court may be another 
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way of indicating that the youth has a bad moral character. 

'rhe majority of defendants in bot.h samples were accompanied 

to court (see'Table 8.5). For those for whom we have 

information (95% of the sample) only 17.8% of the general 

sample and none of the defended sample were unaccompanied. 

Those who \Vere unaccompanied tended to be those defendant.s 

who were under the control of the Department and/or 

committed to the care of the Department prior to their 

appearance in court. This relationship is evident in 

Table 8.6. This relationship is also examplified by the 

relationship between the number of court:. appearances of 

the defendant and accompaniment. Those wlth a large 

number of appearances were less likely to be accornpard ed 

to court than those with only one appearance. (These two 

variables, number of appearances and status are, of 

course, highly inter-related). Accompaniment did not vary 

with the defendant's class or family type or type of 

housing, place of residence or type of case. 

TABLE 805 

ACCOMPANIMENT OF DEFENDAWl'S '1'0 COURT 

S A H P L E 
GENERAL DEFENDED TOTAL 

AccmlPANIED ABSO- ABSO- ABSO-

LU'l'E RELT. ADJUST. LUTE RELT. ADJUST. LUTE RELT. ADJUST. 

F:':£Q. % % FREQ. 90 % FREQ. % % 
--------~ .. '--.... --

YES 97 80.2 82.2 22 81.5 100.0 119 80.9 85.0 

NO 21 :1,7.5 17.8 0 ' 0.0 0.0 21 14.3 15.0 

NO Dr,TA. ___ _ 2 1.7 5 1~~ __ 7 4.8 
TOTAL 120 100.0 100.0 27 100.0 100.0 147 100.0 100.0 

·CORREC1'ED CHI SQUARE::;: 3.31611 HUH·J. DEGF-EE OF FREEDOi'1. SIGNIFICANCE -- .0686 
Rl\\v CHI SQU1,llli =- 4.60618 HI'l'H 1 DEGREE OF FIZEEDOM. SIGNIFICANCE == .0319 

NUHBER OF MISSll';G OBSERVATIONS "" 7. 



227. 

TABLE 8.6 

ACCOMPAl'!IMEN'l' TO COURT BY STATUS 

STATUS 

I N'I'ER-

COUNT 

ROl4 PCTI 
COL PC'f' 
TOT PC'rl 

ACCOMP1\NIMENT ~ 
YES! 

1st 
OFFENDER r·1EDIATE P.U.C. 

1----

48 

51.6 

100.0 

42.5 

20 

21.5 

95.2 

17.7 

25 

26.9 

56.8 

22.2 

NO -----9-'-+---l-4---~Q' I, 

o 5.0 95.0 

o 4.8 43.2 i 

ROW 
. TaTlIL 

93 

82.3 

17.7 

I 
L~._._........,;,._ . .!-.." __ ·~ __ ._~ __ l~J ________ . ____ ._ 

COLUHN 
TOTAL 

48 
42.5 

21 
18.6 

44 
38.9 

113 
100.0 

RAW on SQUAI<E =: 32.35048, WITH 2 DEGREES OF FHEEDO~1, SIGNIFICA:."Jm -- .0000 
NUHBEJ( OF HISSING OBSEEVi\TIONS = 7 

'J.'he burden of accompanying defendant.s to court. fell mainly 

to mothers (general sample 45.8%, defended sample 45.5%). 

Fethers were accompanying defendants in 15% of all cases 

(general 17.7%, defended 4.5%) and both parents 

accompanied defendants in 16 cases (13.6%). In the general 

sarnple friends accolTlpanied t.he defendant in 15.6% of t:..~e 

cases. In some cases a small group sometimes including 

parent(s) I siblings, friends and so on accompanied the 

defendanJc to court. In the defended sample this group 

of supporters usually included witnesses. Not all of 

these people were normally permitted into the court room 

with the defendant. 

Those who were not accompanied were asked to explain why. 

Four of the defendants said that their parents lived too 

far away from cobrt to be able to attend. Another five 

said that their parents were unable to get to court for 

a range of ot.her reasons such as work and illness. Five 



of the defendants said that they didn't live at home 

and they had no contact with their parents whatsoever. 

One said he wasn't sure why his parents didn't attend 

court and four gave other reasons (e. g. 'Mum hat.es· 

coming to court, it always upsets her'). We can see 

from the above that the vast majority of defendants 

reported that they were accompanied to court bi one 
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or both of their parent.s (74.6%) or by some other person. 

Though the majority (85%) of defendants were ac~ompanied 

to court by parents or others, only 35% were legally 

represented. The principle responsibility for accompany­

ing defendants to court lay with their mothers (45.7%) 

(booth parents accompanied in 13.6% and fathers in 12. 7% of 

cases). Those least likely to be accompanied were 

defendants who had extensive records and who, generally, 

were already under the control of the Department for 

Conmmni ty Wel:tare. In these cases the relationships 

between the juveniles and their parents tended to be 

strained. Inth:cee cases, parents did not even know 

that their sons had been to court. It is not possible 

to determine whether these relationships have been 

attenuated because of the behaviour of the youths 

(offending, uncontrollability and general behaviour at 

home) because they were in the control of the Department 

or a com~ination of U1ese. 

Defendants in contested cases, Aborigines and those with 

unemployed parents, were more likely to be represented 

than other defendants. These trends reflect the 

defendants' notions about the appropriate use of legal 

representation and the outreach programme operated by 

the Aboriginal Legal Service. The relationship between 

parental unempl~yment and use of legal representation, 

reflects to a larg-e degree the high use of legal 

repre·seY).tation by Aborigines. 
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Aboriginal defendants \Vere also more likely to have 

anticipated the use of legal services prior to going to 

court than non-Aboriginal youths. On the whole, they 

tended to have a greater awareness of the operations of 

A.L.S. than non-Aborigines had of the duty counsel 

scheme. They also had greater expectations that the 

Service would be available at the court and that they 

would be approached by its representatives. ("Yes, 

I'll be getting a solicitor, the Legal Service pedple 

will be at the court"). The use of legal represent­

ation was generally taken for granted by Aboriginal 

defendants (in some cases almost.as if it were beyond 

their control). 

In the general sample 20% of defendants changed their 

minds about engaging a solicitor. These changes took 

place in both directions. That is, some defendanl.:.s 

initially expected not to use a solicitor and finally opted 

for legal representation and vice versa. There were 12 

defendants in each of these ca·tegories. Youths who 

changed their minds in favour of obtaining a solicitor's 

services gave as their main reason the fact that they had 

bEan approached in court by' either the A.L.S. or duty 

counsel scheme (half of the defendants were in this 

category). Other reasons included parental and official 

advice. Changes in anticipated plea, mif.iUIJders·tandings 

about the services were given as reasons for not 

engaging representation when this had been an anticipated 

course of action. Thre.e of the defendants in the defended. 

sample changed behveen anticipated and actual use of 

legal representation. 

,)'he plea to be entered by the defendant was a central 

consideration in decisions relating to the appropriateness 

of the use or nor-use of legal representation. One 

needed a lawyer, according to the respondents, if one was 



pleading not guilty and contesting the case. In this 

situation a lawyer was· required for advice, to handle 

the case in court, to present one's side of the story. 

In cases where the charge(s) was not being contested, 

youths also referred to the need for assistance in 

handling the case, for advice, or the need for sorneone 

to 'speak up' for them as their rationale for use of 

solicitors, though the latter was a more important 
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issue in relation to guilty pleas. Respondents also 

referred to advice from official (Magistrates, duty counsels, 

welfare officers and aftercare officers) and unofficial 

sources (especially parents), as. the basis for their 

decisions to seck legal representation. In some cases 

defendants reported that they had little choice in the 

matter and that their parents had arranged everything. 

The other side of the coin was sefcm in decisions thai::. 

made youths not to see1: legal representation. Such 

individuals considered representatlon as unnecessary 

in that in pleading guilty a person accepted guilt and 

all that. goes 'wi th it. This was more marked in the case 

of trivial offences where the prime consideration was 

I 'LO get. it over with r, a consideration also present. in more 

serious cases. Thus some respondents clearly believed 

that having a solicitor T,.;ould only lead to a remand which 

would merely delay wl:J.at they considered t.o be the 

inevitable outcome of the case. A small percentage of 

defendants indicated that they did not expect o~ use 

legal representation because they could not afford it, 

did not have time to organize it or vlere unaware of its 

availabi.].ity. One defendant, who was in custody prior 

to court, complained that the police would not permit him 

to contact a solicitor. 

The pattern of ~he use of legal represe~tation reported 

here is roughly equivalent to that described in other 

adult" and juvenile court studies. Only small proportions 

of the sampl~s studied by Lipsitt (1968), Langley ct. ale 

(1978), Snyder (1971) and Morris and Giller (1977) were 
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represented. Anderson (1978) reported that represent­

ation varied with the orientation of the two courts 

he studied (one hod a strong welfare orientation, 

the other was more judicially oriented). Represent­

ation was low in the I \<lelfa.re court' (40%) and higher 

(50%) in the judicially oriented court. Bottoms and 

McClean (1976) reported that 59% of defendants observed 

in their study were unrepresented for all and 14% fer 

some of their appearances. However, more than half 

(55%) of those whose cases proceed to higher courts 

are legally represented, as are those who plead not 

guilty in either magistrates or higher courts. Dell 

(1971) found t:hat 69% of those dealt wi·til by lower 

courts in her study were not represented. Similar 

patterns were reported by Mileski (1972) I Ute (1974) 

and Brickey and Miller (1975). 

The general pattern then, is for the majority of those 

deal t with by lOvier couri.:s to be unrepresenJced. However I 

with the spread of legal aid services and increased 

access to these services, the percentages of defendants 

who are represented would seem ·to be increasing 

(Lot.toIn::> and IljcClean I 1976)·. Despi to the expansion 

of legal aid services and particularly the duty counsel 

scheme in Western Australia, however, there would still 

seem to be serious anomali2s and problems with access to 

legal representation. l'l'hile those who are pleading guilty 

seem to be assured of representation if they want it, 

non-Aboriginal defendants wishing to cont.est their case 

are not. Although only one defendant gave a refusal by 

the Legal Aid COITLrrtissiol1 as the reason for why he VIas 

not represented, a nW11ber of other defendants inc1icated 

that they had difficulty in obtatning legal represe~tation 

from the Commission. 

In the observational sample 14 (28.6%) defendants W8J_-e 

not rep~esented in court. While three of these cases 

were adjourn~d or remanded for a hearirig r eleven cases 



were heard and in all but three cases a disposition 

handed down by the bench. One case was remanded for 

a pre-sentence report f the other two were Hi thdravm 

by the prosecution. Of the other nine cases, eig~t 

involved ple~s of not guilty. These youths and 

their parent.s were faced vii th the problem of trying 
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to defend themselves in an unfamiliar court of law 

against ex~erienced prosecutors. The charges against 

them ranged from aggravated assault on a police officer 

to being unla>;vfully on premises. The fact that one of 

these youths was among four defendants acquitted * 
should not be taken to minimise the difficulties and 

traumas experienced by these youths and their parents. 

Eight of these defendants were interviewed and they 

all thought that they required the assistance of a 

lawyer< 

The rationality the defendants used to decide on the 

appropriateness of legal representation was similar to 

that reported by Anderson (1978) and Lipsitt (1968). 

They both noted that the majorit.y of defendants in their 

samples felt that. 'they didn't need a lawyer'. Nei t:her 

a'.1thor f however I discussed the dcfe!ldants I decision 

making in any detail. Decision making was discussed in 

some detail by Bottoms and McClean (1978) for adult 

defendants. Unrepresented defendants in their study 

gave the following reasons for not having a lavlyer: 

48% said that there was no point or that it was not 

worthwhile having a solicitor; 21% reported that they 

could not afford onej 10% said that they had no time to 

arrange one; 12% said that the offence was too trivial to 

require a lawyer and the remaining 7% reported that they 

wanted to get it over with and w~re pleading guilty. 

Looked at differently, 67% of the defendants are 

reporting then that there was no point in having a 

solicitor for a range of reasons, including the 

fact that they were pleading guilty or the offence was 

too t.rivial.· 'The similarit:y in these patterns ·can be 

* In the ob~;ervcl.t.i.onal sarrrple 
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seen more clearly when the reasons for engaging a 

solicitor are examined. They (1978: 149-150, see 

Table 6.7) suggested that there are two themes in 

the rationales for having legal assistance: 

(1) I ']:he lawyer I s role is clear 1y seen as that 

of a spokesman, an articulate voice ina 

st:range environment I • 

(2) Because of his procedural expertise - "the 

lawyer is seen as acting as a reasoning 

agent, guiding the defendant through the 

bewildering strange terri t.O:r:-yll • 

Both of these themes are evident in the rationality of 

youths in t.his study. They suggest that there was a 

sizeable proportion of defendants 1;.,ho v.'Ould never 

cont.empla te usinS a lavlyer. They conclude in regard 

to the defendants' rationales for legal representation 

(1978:150) : 

Specifically legal expertise, it will be noticed, 

is not perceived as particularly important by 

defendants, especially those in lower courts. 

This accurately reflects the realities of 

court life f for the daily round of cases in t.he 

magistrates courts is remarkedly free from legal 

interest. 

The rationalities of the juveniles in this study on which 

decisions to use or not use legal representation would seem 

to be grounded both in the problernatics of getting through 

a case and in general community attitudes and expectations 

about court and lawyers. 

The actual court experience does change some defendants' 

attitudes about solicitors and their relevance. Anderson 

(1978) reported that many of his respondents said they 

would engage a solicitor for a future appearance. Bottoms 

and McClean (1978 : 163) found that 37.5% of their sample 

thought that· solicitors would have resulted in.a light(;r 

sentence. In the present study of tile 31 juveniles who 



said that they would approach the experience differently 

if they had t.O go through it again, 40% said that they 

would have a lawyer next time. However, as four 

defendants suggested that they did not anticipate using 

a solicitor for the appearance observed in this study, 

because of a. disappointment wi th previous solicitors, 

it would seem that experience can also have the 

opposite effect on defendants. 

It was suggested above that as the central element of 

the non-contested case (and contested case once guilt 

has been established) is the establishment of the defend-­

ant IS· moral character. In this si tuat.ion t.he defendant 

may need the assistance of 'sponsors' to present his 

character favourably to the court. The absence of 

legal representatives in most cases has two consequences. 

In the first instance, it places the onus of sponsorship 

on the defenc1ant:.s ' p~rents. The major:ity of parents are 

as passive as defendants in court and participate minimally 

in the proceedings and then usually only when called on 

to do so by the ~ench (see below Chapter 10). Consequently 

the absence of legal representation and the passive role 

played by parents, reiult in greater weight being given to 

the social enquiry reports and other representations made 

by welfare staff. As Anderson (1978 : 52) reported; 

To the extent to whi.ch defendants have a position 

of their own, it is negotiated through the social 

\.,rorker. 

The problem here is that the position of the welfare officer 

in court: is ambiguous and often con tradict.ory. It is 

often ambiguous to the court, to the defendants and their 

parents 2nd to the officers themselves. Anderson (1978) 

argues that this confusion and ambiguity arises from the 

fundamental conflict between the.welfare and judicial 

orientat:ions inherent in the court. The orientation of 

officers varies from case to case, court to court and 

\·:i th the career pattern of the defendants and t.heir 

response to 'treatment'. All of this makes the issue of 
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presenting the defendants' 'story' problematic. The 

actual work of solicitors and welfare officers may also 

be very similar in regard to the construction of the 

juveniles' moral character. 

It needs to be pointed out, however, that neither the 

presence of parents or a lawyer will necessarily mean 

that his moral character will be presented in a positive 

light. Parehts may denounce their children as being of 

bad character or they may collude with welfare staff to 

present such an image (Emerson, 1969). Lawyers may only 

go through the motions of representing a defendant and 

the case may be I all sewn up I before the defendant gE~ts 

into court (Carlen, 1976). 

Conclusions 

The low level of legal represen'tation of defendants in 

court in this study reflects general trends found In 

other studies of adult and juvenile defendants. 

Defendants in lower courts and children's courts are 

typically not represe~ted. However, apart from the 

study by Bottoms and McClean (1976), the rationality used 

by defendants to decide on the use or non-use of 

representation is generally not discussed or only discussed 

in passing. The evj,dence from this study and that of 

Bottoms and McClean, is that a central element of 

defendants' reasoning is the plea they will enter. 

Contest_eo. cases require solicitors according to defendant,s < 

It is therefore essential that services be available for 

defendants contesting their cases, so that they are not 

faced with the task of defending themselves. 

The marked difference between thE! use of solicitors by 

lilloriginal and non-Aboriginal defendants is a result of 

the progra~ne b~ the Aboriginal Legal Service to ensure 

that Aboriginal defendants are represented. That there 

was no significant differences between these hw groups 
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in the rationales given for their decisions about 

representation would seem to indicate that the pattern 

of use of representation by non--].\..boriginal defendants 

could be changed by a more effective duty counsel scheme 

and an increased awareness of t.he service by defendants 

and their families. This I howe--;rer I would need .to be 

done. in conjunction with a clearer definition of the 

role of welfare staff in court and some co-ordination 

between the ~oles of legal representative and couit 

officer. In doing so I however r two impurt.an t 

considerations need to be taken into account. r1'he first 

is that care needs to be taken to ensure that legal 

represent.ation does not unduly impede the defendan·ts I 

desire to 'get it over with', and secondly, that defence 

tactics used by solicitors do not work against the 

defendants' acceptance of gui.It, which as we will see in 

the next chapter is cen·tral to their decision ahout plea. 

The majority of defendants are accompanied to court by 

one or both of their parents. However, the defendants who 

probably most need support, those with intensive records, 

are t.he ones least likely to be accompanied. '1'his means 

thi1t welfare officers are m·ore significant in presenting 

a construction of their moral character to the court 

than in t.he case of other defendants. They are, however, 

the defendants i.n whom officers end the Department: as 

a whole have a vested interest. In the light of the 

ambiguity of the role('s) of welfare s·taff in court, the 

chances of an independnent version of the defendants' 

story being put to the court are slim, unless the 

defendant has independent representation or, is himself, 

exceptionally articulate and knowledgeable about court 

proceedings. 



Chapter 9. PLEA 

The defendants' plea is the single most important act in 

the court process from the point of vicw of the defendants, 

the court and the prosecutor. It has symbolic f . strategic 

and acl.ministrative significance for all parties. 

Symbolically it is a public admission or denial of guilt. 

In the'everyday operaticns of the court it is also accepted 

as an actual statement of guilt. Consequently a defendant 

who contests his guilt may be penalized for wasting the 

court's time W}18D found guilty, as most are. (Carlen,l976i 

Baldwin and McCoTIville, 1977). It will be demonstrated in 

this chapter that for most defendants in this study this is 

also an actual st.atement. of their acceptance: and rejeC"l:ion 

of guilt, and is so especially in contested cases. 

The plea sets the whole strategic orientation of the case 

for both the defence and prosecution. In the first instance, 

it will largely determine whether the defendant will be able 

to 'get it over with'. It affects, as we have seen j.n 

Chapter 8, whether the d\:~fendant will require a lawyel: or 

not. It also determines what sort of personal involvement is 

required from him in the case. For the prosecution the plea 

determines what re£;ources have to be commit·ted to the case. 

Not: guilty pleas cause adrninistrai.:i ve problems for the 

court and require scheduling for hearing dates and the 

allocation of manpower and facilities. As a number of 

authors have shovm, if significantly more defendants 

exercised their legal right to p18ad not guilty, the criminal 

justice system would collapse administratively (Bot.toms and 

McClean, 1976; Baldwin and McConville, 1977). Carlen (1976) 

suggests that because of these re~sons a not guilty plea is 

treated as organizationally deviant in magistrates' courts. 

This often makes it difficult for a defendant to proceed 

with a not guilty plea. Both Ute (1974) and Brickey and 

IvJillel.' (1975). have documented how judges in U. S. traffic 
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courts use a serics of strategies for pressuring 

defendants into guilty pleas. Pleas in this situation 

are negotiated. One of the central levers was manipulating 

the principle, of I ge tting it over with I. The judges made 

it clear that a not guilty plea would be very inconvenient 

(See also Carlen, 1976 and Mileski, 1971). Brickey and 

Miller (1975) al:30 show how judges impress upon defendants 

that they would have little chance in being found not 

guil ty at one I s trial. Though t.hese processes were not 

found in t.his Btudy, at least not emanating from the bench I 

other types of in-court plea negotiation were found. Formal 

plea negotiation, between the defendant and the prosecu-t:ion f 

is an integral part of the funerican judicial system. It 

has been commonly agreed that it. has not been a part of 

the British and Australian systems, however recent research 

has contended that it exists, albeit more covertly (see 

Baldwin and McConville, 1977 for a discussion. ) 

As with decisions about representation what occurs prior to 

the case I especially at the police station, has a significant: 

effect on what courses' of action the defendant pursues. (This 

has been shown above and in this chapter it will be 

demonstrated how defendant'S decisions about plea are in­

fluenced by the pre-court experience. ) Intervening factors, 

advice from parents, friends, lawyers and others, may 

influence the defendants! decision. And, as we shall. see, 

the defendant may not be able to enter the plea he decides 

upon because of the actions of the magistrate. 

Defendants' anticipated pleas will be examined first and 

this will be followed by a discussion of their actual 'plea~3 

and of the reasons for any changes that occurred between 

the course of action they had an-ticipat.ed and how they 

actually pleaded. This discussion will be followed with an 

examination of the rationales underlying their pleas. It 

will be shown that the acceptance of guilt is the central 

elemerit in their accoun.-Ls of the reasons underlying their 

plea, as it was in the case of confessions and the use of 

legal representation. Other issues relating to incrimination 
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and the prospects of being found not guilty are also 

important. Decisions, however, are constrained by the 

desire to 'get it over with'. For most defendants the 

decision about plea is simpler for others it involves a 

lot of anguish and this is particularly so in the case of 

a not guilty plea. Defendants have to weigh the 

consequences of their actions. The patterns of" pleading 

reported here are similar to those found in other studies, 

not only do most defendan~cs plead guilty I fe'i'l of those who 

contest their cases are acquitted. 

The following hypot:heses on plea were examined: 

That anticipated plea and actual plea would not 

be significantly affected by the juveniles i sex, age, 

ethnicity, work status, record, class j type of 

housing, family type, place of residence, case 

type or type of offence. 

That plea would not be significantly affected by 

the defendants' confessions and statements to the 

police or by theii acceptance of guilt. 

The juveniles were ques'cioned about their anticipation prior 

to court in regard to plea and why they had chosen certain 

courses of action. As the rationales for anticipated plea 

and actual plea were very similar, they will be discussed 

together below: 

Table 9.1 below shows th~ anticipated plea of the defendants 

in both the general and defended samples. Data are missing 

for nine respondents. Two juvc.ni,les in both samples were 

unsure about their anticipated plea and information was not 

obtained from iive respondents in the general sample. It 

can be seen from Table 9.1 that a vast majority of those 

in the g~neral sample (88.5%) anticipated pleading guilty. 

Only seven (6.2%) defendants anticipated pleading not 

guilty. A further two expected to make a mixed plea, that 
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is plead guilty to some and not guilty to other charges. 

Four, (3.5%) juveniles indicated thilt they would not be 

in fact required to plead at the court, these were illl 

remand cases. 

EX"PECTED 
PLEA 

GUILTY 

NOT GUILT'f 

MJJ<.iI) PU~,\ * 
NO PLEl\ REQUIRED"* 

Nor SURE 

NO DNfA 

Tl.,BLE 9.1 

SAM P L E 

GEt\i"'ERAL DEFENDED 

ABS<:J- ABSO-
L1JI'E REIff. J\D.J • LUTE 1-&=:1:J1'. 
F'RE(2. E'Er)]. FREQ. FPJX2. FRl:xJ. 

% % % 

100 83.3 88.5 8 29.6 

7 5.8 6.2 16 59.3 

2 1.7 1.8 1 3.7 

4 3.3 3.5 0 0.0 

2 1.7 2 7.4 

5 4.2 0 0.0 

'IDTl\L 

ARSO-
Am. LUTE RELT. 
FREY;}. FREQ. FRfD, 

o· 
70 % 

32.0 108 73.5 

64.0 23 15.7 

4.0 3 2.0 

0.0 4 2.7 

4 2.7 

5 3.4 

l-J)J • 

J?REQ. 
% 

-----
78.3 

16.7 

2.2 

2.8 

-----,----------------"---- -------
TOTAL 120 JOO.O 100.0 27 100.0 100.0 47 100.0 100.0 

---"------------

* Defe:noc.mts pleading guil'cy to SOITl<2 and not guilty to other charges. 

** DAendants on rernancl or.:- adjourned cases who Hould not be reqL1.ired to plcci.d. 

Exclucling 'No Plea RE::"quired' and rec-oding 'Mixed Plea' as Not GuUty I 

Chi sqtlare =::: 42. 6 7 ?3g. with 1 degree of freeoorfl. Signific;:mce::::. 0000. 

-- (See"Tabie9~:3 for actucliplea) • 

Because of the: small number of juveniles in the general s~mple 

who had anticipated a plea of net guilty or a mjxed plea (nine 

defendants (8%)) no statistical analysis was conducted on the 

relationship between the anticipated plea and the defendants' 

background variable:s. However an analysis was conducted on the 

relationship between expected plea and the youths' assessments 

of offence seriousness to see if any trends were present. Though 

the cell nuniliers are too small in the 'not guilty' category to be 

statistically reliable, they do seem to indicate that there was 

no relationship between the juveniles' decisions abbut plea and 

evaluations of seriousness. 
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EXEZ_CTED PLIEZL.lf£' RESI20ND __ ENTS A00]SSMENT 

OF TEE SETH OUSNE;:SS OF THE OFFENCE 

COUN'l' 
ROvJ pcr 
COL PCT 
Tur PCT 

SERIOUS NOT SERIOUS 

-------
EXPECTED PLEA GUILTY 40 34 

NOT 
GUILTY 

COLUlv'[N 
TOTAL 

54.1 

88.9 

50.0 

5 

83.3 

ILl 

6.3 

45 

56.3 

45.9 

97.1 

42.5 

1 

16.7 

2.9 

1.2 

35 

43.8 

ROv] 
TOTAL 

74 

92.5 

6 

7.5 

80* 

100.0 

CHI SQUARE - 1.334, \'lITH. 1 DEGREE OF FREEDOM, SIGNIFICANCE::::: .2431 

*EXCLUDING 'No Plea Required' = 4; Seriousness ('other') = 22 

Mix~d PIcas Recoded as Not Guilty pleas. 

Similar relationships were found between anticipated plea and 

their assessments of the seriousness rating by the court, police: 

Community Helf:H~e and their ::'Clrents. That is, the juveniles' 

anticipat.eo pleas \'lere no·t significantly related to their 

assessments of how their parents and these agencies evaluated 

the seriousness of the offence(s) . 

In the defended sample two of the defendants, prior to going to 

to court, were unsure of how they would plead. One juvenile 

anticipated a mixed plea. Of the remainder, 16 (59.3%) 

planned to plead hot guilty and 8 (29.6%) guilty. On adjllsted 

frequencies then 64% had anticipated a not guilty plea and 32% 

guilty pleas. The relationship between anticipated plea and case 
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highly significant (P L .0000, Table 9.1). Two 

.. :C: of interest. from these distributions : one f the 

.~ percentage of guilty pleas that were anticipated 

:leral sample; the o·ther f the significant proportion 

~ants whose cases had been scheduled for a hearing 

~ipated a change of plea. All of the latter had 

y pleaded not guilty. Their original pleas were 

t of a complex interplay of factors including: 

'ice,' the strategic use of a not guilty plea to 

=emand, and the rejection of guilt. strategic 

~y pleas were at times used by (a) a solicitor or 

~3el or (b) the defendants themselves; to obtain 

5:~~~..2'!~. - (Youth charged wi·th S. & R. of 

$4,000 indicated that he had pleaded not 

guilty on his first appear&nce because: 

11 t.lle lav<Jyer told me to do thaJc He 

said I had better get:, a proper one Lrah'ye~7 

as he would probably mess it up as it was too 

serious. He'said to plead not guilty so 

that it would be remanded and more time would 

be available to get a proper la\vyer". 

~~~~_~!Q. - (Youth charged wi. t:h Unlawful Use 

of a Motor Vehicle) 

"Didn't fully lmd8rf:~tond the cha.rge. She Lthe 

magistraJc~7 go·t very impat.ient with me. I got 

impatient with her. She wouldn't let me have it 

remanded for legal advice so I pleaded not 

guilty ..• " 

,f a remand for legal advice varied bet.ween courts, 

~as an~ legal representatives . The Aboriginal Legal 
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Service invariably asked for a remand if there was any doubt 

with regard to plea. Other legal representatives, at times, 

seemed to have used a not guilty plea for the same reason. 

These and otheL' complex factors affect. what cases carne to be 

on the contested list. As we shall see below the defendants 

have a number of difficult choices to make in relation to main­

taining a not guilty plea and they are influenced by advice 

from various sources. Some defendants are totally overawed by 

the process and go along with the advice. The following two 

girls were unsure as to how they would plead. Their initial 

plea of not guilty to a charge of trespassing on railway property 

has been advised by the A.L.S. 

'The same as the other girls, I suppose, I don't 

know. I think I will plead guilty.! 

Case 311 

'Last time I had to plead not guilty. I don't 

know how i'll pJead tomorrow. The A.L.S. lady 

will tell us then.' 

SU!TUnary 

In the general sample most of the defendants planned to plead 

guilty_ In the defended sample two-thirds anticipated a plea 

of not guilty, most of the remainder expected to change their 

plea to guilty_ Anticipated pleas were in the majority of 

cases consistent with the defendants' acceptance of guilt. 

However, pleas \'Jere sometimes influenced by parents and lawyers. 

The principle of 'getting it over \d th' underlies the defendants 

orientation to court and pleading and is an important constrain­

ing fact.or. 
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The youths were asked about the plea they had entered in court 

and their rationale for pleading in a particular way. In this 

section their pleas will be examined and these will be compared 

with their anticipated course of action. 

The pleas entered by the juveniles at their court appearances 

were very simil~r to those they had anticipated. (Tables 9.3 and 

Table 9.1). One youth was not sure of how he had pleaded, and 

data was not available for eight other defendants. Of the re­

mainder of the juveniles sligbtly more than three-·fourt~hs 

(76.1%) of the total interview sample pleaded guilty, twenty-two 

(15.9%) pleaded not guilty and one juvenile entered a mixed plea. 

Ten (7.3%) defendants reported that they had not pleaded. In 

these cases either a plea had not been required because j.t had 

been taken on a previous appearance and the case had been remanded 

for a pre-sentence or other report, or the case was remanded for 

legal advice without a plea being reqllired. The differences be­

tween the defended and the general sample were significant 

(Chi square = 52,3052, wj.th one degree of freedom, Significance 

:::: .0000, see Table 9.3). 

GENERJ';L 
ABSO-

PLEA LUTE BELT. ADJUST. 
FREO. % (%) 

DEFENDSD 
ABSO·­
LUTE 
FREQ. 

ABSO­
PELT. ADJUST. LUTE 

% (%) FREO. 

TOTAL 

RELT. ADJUST. 
% (%) 

----------1-----------~. GUILTY 100 83.3 85.5 5 18.5 (23.8) 105 
NOT GUILTY 7 5.8 6.0 15 55.6 (71.4) 22 
t-1IXED 1,.8 0 • 9 0 0 .0 ( 0 • 0 ) 1 

NOT TA.I(EN, ETC. 9 7.5 '{ .6 1 3 .7 ( 4.8 j 10 

NOT SUBE 1.8 . 0 0.0 1 

71.4 (76.1) 

15.0 (15.9) 

6.7 (0.7) 
6.8 (7.3) 

0.7 
5.5 NODATA. ___ ,_1._,-~~ 1.7 6 22.2 8 

To~~~_. ____ L~~ 00 . o_=~ 00 . ~ !. 27-1'OO~('~-0 -. O-)-t,~==14=7==-1_C:--)O-.-0-(-1 00 .-~)-
{C1l ' rqU'-l-C - [";2 :iO[~'''' " ,}. ~ 

, .L .:>. (0.' - .) -. - JL., \vl L) one CJ~.:9ree of freedom, Significance :::: .0000. 
l'lixed pleas rec0~:dod as not ~"U...i.lty and 'no pleas taken I excluded frcm <:inuly:";:is) • 
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The reverse trend was evident in the defended sample with 

11 of the 12 defendants reporting that they did not make a 

confession to the police and were pleading not guilty. When 

both samples were examined together the relationship between 

plea and confessions was sjgnificant (Chi square = 65.5440, 

with 1 degree of freedom, Significance = .0000). There were 

no trends of significance in either sample between plea and 

statements. However, when the total interview sample is con­

sidered the r~lationship was significant (Chi square = 7.4561, 

with 1 degree of freedom, Significance = .001). Overall 31.6% 

of those who did not make statements pleaded not guilty, 

whereas only 11.1% of the juveniles who made statements pleaded 

in a similar fashion. It was suggested above (Chapter 2) 

that the police tended not to take statements in cases relatlng 

to offences of good order but that these were also the type of 

case vlhere juveniles vlcre more likely to deny gui It and there­

fore plead not gull ty. The relationship bebleon the acceptc-:mn~ 

of guilt and plea will be examined below. 

Though overall there w~s little change in the proportion of 

each sample pleading in a particular way, there was quite a 

considerable amount of change among defendants. These changes 

occurred in both directions (i.e. from not guilty to guilty, 

from guilty to not guilty), though the type of change was also 

influenced by the fact that some defendants were not required 

to plead. In the defended sample six (28.7%) defendants 

changed their plea from that which they had anticipated. Two 

reported that they were ~xpecting to plead not guilty and 

after consultation with lawyers and others decided to change 

their plea to guil-ty. Another two had expected to plead 

guilty on the other hand, and changed their plea to not guilty 

for the same reasons. One defendant was expecting to plead 

not guilty and in fact was not asked to enter a plea and the 

case was remanded, and apother changed his plea for an 

anticipated mixed plea to the full nbt guilty plea. 

In the general sample 13 (lO.8%) reported that there had 
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been a change between their anticipated course of action 

and the plea they entered. In five cases where juveniles 

had planned to plead guilty, no plea was taken in court 

and their cases were remanded. This also happened to one 

youth who had planned a not guilty plea. Two of those 

anticipating not guilty pleas actually pleaded 9ui1ty. One 

juvenile not expecting to plead entered a plea of guilty, 

while another changed his plea from a mixed one to not guilty 

to all charges. Three defendants planned and entered guilty 

pleas only to have their pleas rejected by the magistrate 

(see below p. 253 ). 

Summary 

Of the total interview sample (76%) pleaded guilty (85.5% 

general and 23.8 % de fended sample). 'rhe actual pleas en·cered 

were proportionately very similar to what the defendants had 

anticipated. However, there was a considerable amount of 

change within tho defended sample where 26.7% of the youths 

changed their plea from what they had expected. This change 

was in both directions (fr6m guilty to not guilty and vice 

versa). In the general sample 10.8% changed their plea from 

what they had expecJced. Much of this change '\Vas cau:2,cd by 

cases being remanded with pieas being taken, although, some 

change was caused by the rejection of guilty pleas by magistrates. 

The act.ual DUll1bers in the not guilty Cd tegory HerE: too small to 

allow statistical analysis of the relationships between the 

background variables and plea. An examJnat.ion was made of thE:; 

relationships between confessions and statements to the police 

and plea. The relationship between confessions and plea was 

significant for both samples, as was the relationship between 

the making of statements to the police and plea for the total 

sample. Those who had not. made s't.atements were more likely ·to 

plead not guilty. (However I as indicated in Chapter L1 above 

this \-lould seem to arise. from the relationship beb-Teen the t.ypc: 

of offence and the youths' acceptanc~ of guilt.) 
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Pleading: B_qt:ionali t.y and Contjngerl_~Y 

Respondents were asked to elaborate on their reasons for 

their anticipated and actual pleas. As the sorts of rea-

sons were very simjlar they will be discussed here as a single 

phenomenon. Four main types of rationales were provided by 

the defendants for their anticipated plea. These were: 

(a) the 2cceptance orrejeetion of guilt 

(b) incrimination 

(e) a desire to 'save trouble' 

(d) advice from other parties (e.g. lawyers). 

The relationships between these rationales ana plea type are 

shown in Table 9.5 below. The relationships presented here 

are ideal types. The actuaJ. situatj.on may jn fact be more 

complex than that shown in the matrix below. 

It was indicated above, in the discussion of anticipated pleas, 

that there were a number of contingencies which could affect 

the -':1lea entered by a defendant.. 'I'hese contingencie~:; can be 

both internal and external to the court process. The contin­

gencies can also be both interactive and strategic. For example, 

the defendant may accept guilt but plan to enter a plea of not 

guilty for strategic reasons (e.g. to obtain a remand) and this 

decision may be the result of legal or other advice (as in Case 

345, quoted above). On the other hand, the juvenile may not 

.accept guilt but plan to plead guilty in order to 'get it over 

with' ('to save trouble'). He, however, may only find this 

plan thwarted by parents or others who coerce him to plead not 

guilty. 

(Youth 1.7 years charged Hith carrying an 

offensiv~ weapon in his car (a tow chain); 

denied guilt) . 

Q. 'How did you think you would plead?' 



A. "Guilty (Probe: Why?) I wanted to plead guilty 

to get it over with and get a little fin~. 

Dad told me to plead not guilty and went and 

arranged for a solicitor". 

Case 32~ - (Youth 16 charged with B.E. & S; 

accepted guilt) . 

"I wanted to plead guilty to get it over with but 

the lady wouldn't let me". 
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Although advice, strategic considerations and even parental 

coercion can make the defendc:mts' choi ceG of acti on complex, 

for t:he maj ori ty of defendants (especially when they accep-t 

guilt) there is a direct and over-riding relationshjp between 

one (or all) of the above rationales and plea. When guilt is 

not accepted, or when there is doubJc in the defendant:' s wind, 

the si tua-tion can be more complex. The principle of 'gettin,'J 

it over with', while not always explicit, underlies the orien­

tation of the vast majority of defendants. It is a constrain­

ing factor and as such mrikes difficult any decision to plead. 

Not only is it a principle which guides the defendant, it is 

one which can also be referred to and/or manipul2ted by others 

who are in contact with the defendant prior to going to court; 

parents, friends, lawyers, welfare officers, police officer and 

so forth: 

*(Policewoman to n~ther of defendant in the court 

waiting room. Mother was very distressed and in tears) . 

"You knO\<J if he pleads not guilty you have to come 

bac}\: / to court 7 and go ,through the whole thing again II • 

*(Defendant's sister's boyfrie~d to interviewer) 

"I told him I-defendant 7 to plead guilty and get it 

over with. You can't win against the po1ice I told 

him. He would have got off with a ligl1t fine." 
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The only thing that a defendant can be sure about if he pleads 

not guilty is that the case will be remanded (adjourned) and he 

will not be able to get it over with. The defendant'cannot be 

sure of the outcome of the case, though there is a general belief 

that 'you can't win' (see Chapter 4). The consequences of losing 

a contested action may also be worse than pleading guilty_ Tllere 

is als6 the expenditure of time, money and reputation and good 

will (of parents, t.eachers I employers ,for example). All of 

this has to be weighed against a guilty plea and the possibility 

of a disposition that will not be severe. These factors can be 

seen operating in the follm'iing examples. 

* Case 293 - (Youth 17 charged with received). 

"Guilt.y" (Why?) "No good pleading not guilt:y, 

you get remanded all the time and they find you 

guilty in the end". 

* C<l~e ].-4Q _. (Youth 16 charqed with a friend Vii th 

Unlawful Use, denied guilt as he had 

been given permission to drive the car 

'by the 'owner', only to find on his 

return that .. his ma·te had disappeared, 

realised that the car was 'hot' and was 

apprehended Hhile dumping it. in a street) 

'Guilty, because I know I'm guilty in a way. We 

shouldn't have tried to dump the car, we should have 

called the cops. But I'm not guilty in some ways. 

The guy told us it was his car. I was suspicious, I 

didn't think he could afford a car like that. I asked 

him and he said he had saved the n~ney to buy it after 

working in Carnarvon for six months. We we took it for 

a drive. It sounds like a story_ So it's up to the 

court to do whatever he t:hinks has to be done. I v[ant -,-_. ..-._----------_ ..• _---,-----

to get it over with. If I plead not guilty I'll have 

to pay for the witnesses i f~~Q~·1nd _quilJ=-:_L.3n_L·t1l<':;SS~ 

is·n. qoga cl1ancc,-t:hc~t I vriJ.l be. 
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I've already told the police that I've changed my plea 

to guilty and they said that they won't call witnesses. 

If I plead not guilty now they'll get it remanded and 

they'll p~obably get it remanded a few times. I could 

be up for $100 for witnesses and court costs. I don't. 

actually have to pay the witnesses I have to pay the 

court. It vli 11 also mean I'll lose more tj.me off l,;,ork. 

When you tell your boss you have to go to court again 

it's hard to explain it:' s for the same thing. AII_pe 

thillks Cl...Q.9uL_is t.hat. -.YQ~Te....sr,.Qtn~ __ c;Qurt aqai n , •. 

These are some of the external contingencies that may affect the 

defendants' decisions about plea. There arc also in-court con-

tingencies that the defendant has to face. 

These in-court contingencies arise in a number of ways and may 

be a result of confli.ct between the defendant and/or his 

solicitor and the magistrate. This conflict may arise over 

courses of action t.O be £olloi"Jed or from the defendant att.emptin(J 

to assert himself in court. The plea may become a strategy in 

thif conflict. In other circumstances the pleading may also be 

negotia ti ve in nature. The bench mcJ.Y attempt to influence the 

defendants' pleas in order to further its own ends or to impose 

the Icorrectl definition on the situation and/or to control 

t..ne defendant. In these si t.uations the process of entering 

a plea may be negotiative in nature (see below p.253). 

Moreov0r for most of the defendants in this study, pleading was 

a relatively straightforwaid affair. For others it was somewhat 

more complex, with the magistrate using his (interactional) 

power to determine the type of ple~ that would stand. I refer 

to this process as nE?~9t:i.9i:ive pleading. A second process ",ras 

also observed and this I have labelled non-st~andarCLJ)1e~~..9i.rrg. 

In this situation the defendant is not required to submit a 

plea in the usual formal manner. 
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Pleas arc negotiated in both directions I that j s f a SJuil ty 

or not guilty pl~a can be the outcome of the negotiations. How­

ever, somewhat different patterns tend to occur. Negotiations 

resulting in guilty pleas often arise when the defendant 

question-s some aspect of the charge and/or is confused about 

his legal culpability in an offence. The following example 

shoYls both of t'llese phenomena: 

Case 201 - (The defendant. boy 14, charged with 

B.E. & S. questions his culpability in 

relation to items stolen by others in 

the group involved in the breaking and 

entering) . 

Magistrate: Reads the charge and asks the defend~nt 

to plead: 

"How do you plead; g''llj_lty or not guilty?" 

Defendant: "I didn't take the liquor. The others 

must haVe taken i-to I didn't". 

t-1agistrate: "You brokE-c in1:o the house wi th t:hem cHdn' t 

you?" 

Defendant: "No. I only went into the garage". 

rVlClgj.s-lrate: (Soundint;:J angry) "You were with- theIll 1v'hon 

they bro}<.e into the house yver_Q.D~.-t. you? 11 

Defendant: "Yes". 

Magistrate: "You were there when t.hey took it wcren' t 

you?" 

Defendant: "Yes" . 

Magistrate: '''Then YQQ're_ as guilty as they". 

No plea was taken from the defendant and the case proceeded as 

i~ he had pleaded guilty. 
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On other occasions the magistrate may be more explanatory and 

guiding. 

(Youth 15, charged with a series of 

B.E. & S. in company). 

The magistrate reads the charges and asks the 

defendant to plead on each one in turn. On the 

reading of the second charge the youth says: 

"I took the money box. 

pen or the bracelet". 

I didn't take the 

Magistrate: 

Defend2.nt: 

'Your mate was the other boy charged 

with the same offence?' 

'Yes' . 

Magistrate: 'If you were on the premise when the offence 

was co~nitted then you are part of it and 

you are as guilty as he is'. 

Defendant: 'Yes sir'. 

Magistrate: 'Do you ple2d guilty then?' 

Defendant: 'Yes sir'. 

The magistrate may also qet ot;he.t' part.ies I especially ,wlfare 

officers and solicitors to assist Lhe defendant in understanding 

the implications of his participation in the offence. 

Case 4~2 - (Boy 14 charged with ,,,ilful damage and two 

offences of stealini. The boys had taken 

copper and other metals from a building 

which was being demolished. The Hilful 

damage occurred when two of his companions 

broke a motor to get some parts. He claimed 

that he had not taken part in the wilful 

damage or taken the parts) . 
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Magistrate reads the charges and asks for a plea. 

Defendant: 'I didn~t break the motor and take the 

kick-plates! . 

Magistrate attempts to explain the boy's culpability but 

the defendant still insists that he didn't break the 

motor or take the parts. The magistrate then asks the 

D.C.W. court officer to take the boy outside and explain. 

The case is 'stood down'. When recalled the magistrate 

reads the charges. 

Magistrate: 

Defendant: 

t-1agistrate: 

Defendant: 

'Do you understand the charges now? You 

were there when the others took it.? I 

I Yes I. 

IDo you plead guilty?' 

'Yes' 

In these cases the defendants are persuaded to plead guilty 

and his co-operation provides for the smooth running of the 

court and the acceptance of only 'real' not guilty pleas. 

This, however, does not mean that all of the defendants come 

to accept. the court,' s definition of culpability or that they 

really understand it, even if they do claim to in court. In 

the last case above, for example, the court officer when 

reporting on the boy comr1l8nced by saying: 

IIJames now uncl,eJ.:st:2mc1s fully what the charges involve". 

This defendant, however, indicated clearly during his interview 

that he did not accepJc respondibil:i.ty for t.he damage or culpa­

bility for the taking of the 'kick-plates'. 

It would ~e ~nfair to suggest that Magistrates are solely 

concerned with obtaining guilty pleas, they may also be 

concerned that the plea is accurately related to the defend­

ants' claims of guilt. If there is any indication that the 

defendant is possibly no~ guilty or is not in agreement with 

the cha.rges or the I facts I of the Cctse I or tha't he is pleading 

solely t.O "get it over with" f the magistrat.c may reject a 

plea of guilty from the accused or advise the a~cused to 
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enter a plea of not guilty. In the observational sample 

five (18%) of the not guilty pleas were negotiated in 

this manner. Parker, et. al (1980) argue that this 

procedure may be used to safeguard the smooth operations 

of the court 'and to avoid a situation which may cause 

trouble in the fuJcure. A couple of examples illustrate ·this 

type of negotiation. 

Ca:;;~:.._~!. - (Youth 15 f charged with S. & R. of a 

spanner ($2) from a supermarket. The 

defendant was in custody) . 

Magistrate reads the charge and the defendant pleaded 

guilty. The case proceeds and the magif.~trat_e asks 

the defendant for an explanation of why he offended. 

Defendant: I I didn I t take the spcmner, I \fJas with 

someone who took it ... X said that I 

should plead guilty because I was with 

him' . 

Magistrate: 'But were you participating?' 

Defendant.: 'No'~. 

Magistrate: 'I can't accept a plea of guilty 

~es . .J:.~l_an9: __ ~?_~ - ('I'wo youths f both 17 I charged 

with malicious damage. They 

broke a window while throwing stones) . 

The Magistrate reads the charge and both the youths pleaded 

guil ty ~ While t11e prosecutirlg' serg'eaJ1 t is readirlg t.l'JO 

r facts' one of the boys interjects "~~e didn I t knml that 

we'd broken the window till the next. day!!. 

Magistrate (to the Prosecutor): 'They say that it was 

an accident, they didn't know they had broken the 

window till the next day. M~licious intent means some­

thing is done with malice, it comes from the Latin word 

meaning e..~.~' intent. They are not guilty if they did not 

know they did it • ... I cannot accept a plea of guilty'. 
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The rejection of a guilty plea is not necessarily acceptable 

from the defendants' point of view as it militates against 

the goal of 'getting it over with'. For example, in Case 51 

above the defendant said that he had pleaded guilty because 

"I wanted to 'get it over and done with". He thought that it 

was unfair that the case had been remanded for lisa long" 

(one and a half months) . 

2. NOIl--standard Pleas 

A non-standard plea refers to the si t",-uat.ions vJhere the 

defendant is not required to plea in the usual manner (e.g. 

'how do you plead, guilty or not guilty?') but the magistrate 

may ask tile juvenile to state whether they committed the 

offence (Idid you do it?') or whether or not they were involved 

in the offence, situation or group activity (e.g. 'were you in 

the car John?'). Non-standard pleas OCCGr for two basic 

reasons. The first is by omission or accident where the 

magistrate may just neglect for some reason to ask for a plea 

in the standard form. Secondly, and this is a more important 

fact.or 1 it occurs \vhenthe magistrat.e believes that the 

defendant will not understand the standard form of pleading. 

This generally occurred with three types of defendants: 

(a) defendant is young and/or imma.ture 

(e.g. 13 years old or younger) i 

(b) those thought to be retarded or abnormal 

in some way; 

(c) where the defendant is thought because of 

ethnic or social background not to have the 

communicative competence to understand and ent:er 

a plei1 in t~he standard form (0. g. Aboriginal 

children from remote communities, migrant children 

wi th limi t.ec1 English) . ' 

One example will suffice to illust..:.rate t:his sort of plect. 

~~~_~~Q.Q. - (Boy 13 , charged with assault on class-­

mate. Accompanied by fathe~). 
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The magistra·t:e opens the case in the usual manner 

by asking for an identification of the defendant 

and a verification of age. 

Magistr~tte : "Is your name John Smith?" 

D8fendant: "Yes" . 

Nagistrate: "What's your date of birth John?' 

Defendant: II I don I t know". 

Magistrate (laughing slightly in disbelief) : 

"Everybody knows their date of birth!" 

Father (stands and addresses the magistrate) : 

"He's pot very good wi~h figures. He 

has been attending a special school. 

This is the first year that he has 

gone t.O the local school ... II 

The father's statement provided the magistrate with an explan­

at.ion of why the defendant was unable to answer a question 

about an issue which 'everybody knows'. The defendant was 

thus ascrj.bed to a status of not being like everybody_ The 

magistrate then, rather than asking the defendant to plead 

guil ty or not guilty, asked the youth to tell him what he.d 

happened (without reading the charge) . 

This process of non·-standard pleading is usually allOl,\red to pass 

and is accepted as if it were a standard plea. {See Carlen, 

1976 for a discussion of the r8verse process, i.e. where 

adult defendants attempt to enter a non-standard plea (e.g. 

"Yes, I did it") and this is rejected by the bench. On other 

occasions a non-standard plea, however, may be problematic. 

In the above case, for inst.ance, where the magistrateallo"tled 

the defendant to tell him what happened, the Prosecutor inter­

jected during the youthis account to inform the bench that the 

youth', s 'statem~nt was not the same as the faci.-:s as he had 

them'. The proceedings were then realigned to follow the mor8 

usual pattern. In other situations the defence side may find 
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such a plea problematical. For example, in one case a 12 year 

old boy was charged~with a group,of unlawful use of a motor 

vehicle (not part of the sample). The magistrate asked the 

boy, 'Jim were you in the car?' The boy replied yes and the 

magistrate recorded a plea of guilty. The A.L.S. field officer 

representing the defendant had then to inform the bench (with 

considerable difficulty) that the boy would be pleading not 

guilty as he did not know the car was 'stolen'. 

Though the numbers involved in non-standard pleas I.-Jere small 

(among tlle general cases, 20 (5.2:;~ of 387) in t.he observaUonal 

sample, ant] 4 (3.3%) of the interview sample) I I have referred 

to them and negotiative pleas to highlight the point that plea 

cannot necessarily be taken as a simple and unproblematical 

event. Various j.n-court interactional processes, as well as 

defendants' decisions may be involved in the detennination of 

a plea. It was indicated above that a negotiative plea, 

especially the rejection of a guilty plea, may b~ contrary to 

the defendants' strategies. Defendants may also find a non­

standard plea confusing in their attempt to understand the 

court proceedings. 

Case 371 - (Youth 16, charged with making· a false 

statement) . 

"He didn't ask me to plead. Be as}:.cd me was i·t true 

or not. I· hesitated for a moment and he put it in 

different words. I said that I had done it". 

No examples of plea bargaining or negotiation were observed or 

reported b~y respondent:s in· this study. HO'.'lever I there were 

sorr~o indica·tions tha-t in some instances negotiations over 

charges had occurred. 
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The above contingencies were discussed to show that the context 

of the defendants' decision-making about plea may be very com­

plex and that these contingencies (both internal a~d external to 

the court appearance) nBy prevent a defendant following the 

course of action he himself chooses. The relationships in 

Table 9.4 way therefore be more complex than tJlat. 

shown, although for the majority qf youths their decisions 

about plea were relatively straight-forward. 

We saw in the examination of the defendants' rationales for con­

fessing that accounts of their acceptaJr:e/rejection of gui.It 

were of pr.irnary import.ance. The same pri.nciple I-,'as in operation 

in relation to the ratiollality for pleading. Rationales relat­

ing to the acceptance/rejection of guilt were the dominant ones 

used by youths to account for their pleas. In the general 

sample 45.4% of the defendants gave acceptance of guilt as their 

rationale for a guilty plea. Frequently their responses were 

simple and uncomplicated: 

"Gnilty, seen that I knO'.v I'd done it". 

"Guilty, I took the stuff". 
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Five of the seven defendants who pleaded not guilty gave the 
, II 

rejection of guilt as their reason ("I didn't do It). In the 

defended sample, rejection of guilt was again the principle 

factor that defendants said accounted for their actions. Twelve 

(77.3%) replied that they were not guilty vf the offence{s). Of 

the remaining five respondents pleading not guilt~, two said 

that they had been advised by a lawyer, two were advised or 

coerced by parents and one had other reasons. Of those who 

entered a guilty plea, one gave acceptance of guilt, two 

incrimination, two 'saving trouble' and three other reasons for 

their decision. The rejection of guilt was a more important 

principle for accounting for plea than its acceptance. While 

two in ten defendaIlts gave acceptance of guilt as their rationale 

for a guilty plea, nearly eight in ten gave their rejection of 

guilt as the rationale for a not guilty plea. However, the 

maj ori ty of defelldants indicated thaJc -they vmre pleclC'ling con-

sistently ~ith their perceptions of guilt. That is, few of 

those pleading guilty rejected guilt and none who pleaded not 

guilty indicated that they accepted that they were guilty_ 

The second major rationale for a guilty plea v,ras that of incrim-· 

ination (27.8%). The defendants said that they had been incrim­

inated during the police investigation. Twelve of these defen­

dants said they had been caught in the act or they had been 

found in possession of stoJen material. Others indicated that 

they had confessed to the police and made a statement. 

'Guilty, because I had admitted everything 

in the statement'. 

Fourteen (14.4%) defendants indicated that the reason they were 

pleading guilty \Vas "to save trouble". This attempi::. to save 

trouble, ranged from the belief that' if you are guilty you have i::'Q 

plead guilty, otherwise you're telling lies and will get into 

more trouble with the court, to the desire 'get it over with' . 
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The belief that pleading involved telling the truth and of 

'saving trouble' is illustrated by the following examples: 

"Guilty (VJhy?) I have to tell the truth". 

"Guilty (VIhy?) Because if I don't I'll 

get into more trouble". 

(Boy charged with number of B. E. & s. 
offences in compa'-ny) . 

"Guilty_ I wasn't going to plead not 

guilty because the other blokes would 

have dobbed me in and I would have got 

in·to trouble". 

Four defendants gave the desire to 'get it over with' as the 

specific re~son for their planned plea of guilty_ The following 

two defendants rejected guilt. yet they pleaded : 

"Guil ty, to get it over and done \.!i th" . 

"Guilty, they're hassling me about it and 

I 'van,ted to get it. over wi th" . 

Twelve (12.4%) defendants gave other reasons or a combin­

ation of reasons for their pleaj For example, one girJ, 

indicated that she was pleading guilty because she didn't want 

to get. her friends into tTouble. Others indicated a mixture of 

acceptance of guilt and incrimination.' 

(Girl 17; Possession of Marihuana) 

"Guilty, because I was only up on a possession 

charge and I was in possession. What's the use 

of pleading not guilty when it's already proven". 

'Because I did them. I was too scared to plead 

not guilty. It probably would have been remanded 

and I'd have had to go back again'. 
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Surrunary 

'I was bashed up by the coppers. They had the 

statement. If you say not guilty you've made 

a false statement, you have to say yes 

I-plead guilty 7. I 

In this section it has been shown how the defendants' decisions 

about plea are constrained and influenced by a number of factors 

internal and external to the court. As children they are influ­

enced and controlled by parents. Their actions are also con­

strained by what occurred during the police investigation 

(confessions, statenents and incrimj.nation). They may also be 

constrained and influenced by what occurs in court (e.g. the 

magistrate rejecting a plea of not guilty). 

An import:a.nt constraint of defendant:s is the desire to I <::ret it: 

over wit.h'. ·Not getting it over Vlith involves expenditure of 

t.ime, money,· reputation and good will. 

not guilty also involve an assessment of the prospects of being 

acqui·ttec3. 2.nd there is a general belief that 'you ca:!' t 'din'. 

Saving trouble also means not getting into tro~ble with the 

court and to plead not guilty when you are guilty is believed 

by some to be telling lies. These are primarily constraining 

factors on the defendants. The principle determining factor 

according to their accounts is the acceptance or rejection of 

guilt. It was suggested that most defendants indicated that 

they pleaded consi,c3tently with their perceptions of guilt . 

. This suggestion will now be examined in more detail in the 

following section . 

. 
Respondents were not questioned directJy on·the issue of their 

acceptance or rejection of guilt: (Hapgood, on the other hand, 

did include such items in his questionnaire). In this study 
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the concept of the acceptance of guilt was inferred from their 

accounts of their rationality for decision-making" in 

relation to confessions, pleas and as we shall see below 

evaluation of the fairness of the court's decision in their 

case. A measurement of the respondents ac-.:eptance of gui It \'fas 

developed from the compilation of data from the defendan"ts' 

responses to questions about plea and confessions and on the 

accuracy of police evidence as well as observational data on 

their bebaviour in court in relatic:m to plea and their question-
. 1 

ing of details of the charge(s) or aspects of the evidenc~.-

Table 9.5 below shows the distribution of the juveniles' accept­

ance of guilt as measured by this operation. This is cate­

gorized in three; first a full a6ceptance of guilt; second 

a rejection of guilt by the defendant, and third, partial 

acceptance of guilt by the defendant. This latter category 

is often charact.cr:i.zed by mixed pleas. It can be seen fro';'Cl 

Table 9.5 that on an adjusted frequency, 67.7% of the defendants 

accept guilt fully, 20% reject guilt and the remaining 12.3% 

partially accept guilt for all or some of the offences for which 

they have been charged. Looked at in another way, nearly one­

third (32.3%) of the defendants either fully or partially reject 

guilt. 

ACCEPTANCE" 

FULL 
PARTIAL 
NONE 
NO DATA -_._---_. 
TOTAL 

ABSOLUTE 
FREQ. 

88 

16 
26 

17* 

147 
___ 0·" ______ • 

VAL·ID CASES 130 

RELATIVE AD,JUSTED 
FREQ. % FREQ. % 

59.9 67.7 

10.9 12.3 

17.7 20.0 

11.6 fviissing 

100.0 100.0 

MISSIlJG CASES 17 
* Includes defendants who did not enter a plea and 

those for whom no data on confessions are available. 
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There was a strong relationship between the type of case and 

acceptance of guilt. Only four (20%) defendants in the contested 

sample fully accepted guilt. These four defendants, in fact, 

cllanged their plea from not guilty to guilty at their hearing. 

Of the remaining 80%, guilt was fully rejected by 6S% and 

partially accepted by lS% of the defendan~s. In the general 

sample, on the other hand, 77.8% fully accepted guilt. Twelve 

defendants fully rejected guilt and twelve partially accepted 

guil t (Table 9. 6) . 

ACCEPTANCE 
OF 

GUILT 

I I COUNT ! CASE TYPE 
RO'd PCT I I COL peTI GENERAL DEFENDED 
TOT PCT 
-_.'----'" -~.---~"-"' .... ----"" .----~ ...... ~ ... ---. 

FULL 

NONE 

PARTIAL 

COLUl'1N 
TOTAL 

glj 4 
95.5 4.5 
77.8 20.0 
65.6 3. 1 

--->" ........ -~,,-. -------
12 '13 

48.0 52.0 
11. 1 65.0 
9.4 10.2 

80:~ j 20.~ -
11.1 15.0 I 

9.4 2.3 I 
------- --------

108 
84.4 

20 
15.6 

ROH 
TOTAL 

88 
68.8 

25 
10 r' 

..I • :J 

15 

128 
100.0 

RAW CHI SQUARE = 33.50238 WITH 2 DEGREES OF FREEDOM,- SIGNIFICANCE = 
.000i 

The acceptance of guilt varied significantly with the 

ethnicity and ago of the defendant. Aborigines more frequently 

accept~d gui 1 t_ than non-1'\1;origines (x2 = 9. is 844 , d f = 2, 

Significance =.~ .0103). Younger defendants (13-15 years) ",'ere 

also more likely to accept thUD were older defendants (16-18). 
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(Chi-squared - 6.97319, with 2 degrees of freedom). 

Significance = .0306). Similar relationships were found between 

confessing to the police and ethnicity and age. Both of the 

above categories of defendants were more inclined than others to 

confess fully 1.:0 the offence (s) . (See Chapter: 4.) Sex and 

'work status' on the other hand are not significantly related to 

the acceptance of guilt. There was however a trend towards the 

rejection of gujlt by unemployed youths and again t.his reflects 

the pattern we have seen previousli in confessing. Acceptance 

of guilt was also significantly affected by the total number of 

appearances the defendants have had in court. Those with 1-4 

appearances, (this is the middle range number of appearances) 

tended to reject guilt either fully or partially, whereas first 

offenders and those with a high number of appearances seem to 

accept guilt. Again, as with total nunilier of appearances, both 

first offenders and those who were 'under control' tended to 

accept guilt more readily than those with intermediate status. 

BOUl these results however may reflect a relationship with the 

type of offeric~ the person had been charged with. There were no 

significant relationships between the defendants' ty~e of hOl1se, 

class, family status, nor place of residence (Pertl1/Kalgoorlie) 

and the acceptance of guilt. 

Though the relationship between the type of offence and accept­

ance of guilt was not statistically signIficant there was a trend 

towards a rejection of guilt by those charged with offences 

against 'good order' and person, while those charged with 

offences against property tended to accept guilt. Nearly half 

(46.4%) of juveniles charged with offences against 'good order' 

and person rejected guilt either fully or in part compared with 

only 29% of those charged with property offence. A similar 

relationship was found between confessing and type of offence. 

It was shown above (Chapter 4) that this results from the inter-. 
active nature of the offence. The lack of a· statistical relation-

ship here may be a result. of the imprecise nature of the measure-­

ment of the acceptance of guilt used in the study. There was a 

strong trend for those who assessed their offence as being serious 
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to reject guilt. Thus, as shown in Table 9.71 35 (62.5%) of 

those assessj.ng their offence as serious accepted guilt compared 

to 37.5% who rejected gujlt. On the other hand, of those who 

assessed their offence as being not serious, 84% accepted guilt 

and 15% rejected guilt. 

l>.CCEPTANCE 

OF 

GUILT 

COUNT 
RO\'V PCT 
COL PCT 
TOT PCT 

YES 

SERIOUSNESS 

SEJUOUS NOT RON 
.SERIOUS TOTAL 

35 32 67 

52.2 47.8 71. 3 

62.5 84.2 

37.2 34.0 
--.,"~.------.---------

27* 

CORRECTED CHI SQUARE = 4.20546 WITH 1 DEGREE OF FREEDOM, 

SIGNIFICANCE = .0403 

RAW CHI SQUARE = 5.21197 WITH 1 DEGREE OF FREEDOM, 

SIGNIFICANCE = .0224 

NUMBER OF MISSING OBSERVATIONS == 16 

* Those partially rejecting guilt categorized with those 

fully rejecting guilt .. 

To sun®arize, two-thirds of the d~fendants fully accepted guilt, 

while the other third either partially accepted it or fully 

rejected it. Acceptance o~ guilt was significantly related to 

the type of case (defended/non-contested), the ethnicity and 
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age of the defendants, as well as his record (number of appear­

ances in court and status). There was also a trend for those 

charged wj.th offences against 'good order' and 'person' to 

reject guilt and it was significantly related to tIle defendant's 

assessment of seriousness. 

In both the general and defended swnples there was a significant 

relationship between plea and the acceptance of guilt (however, 

the cell sizes are too small in the defended sample to permit. 
:C 

reliable interpret.ation). Table 9.8 belmv ~ihows the relation-

ship between the a~ceptance of guilt and plea for the total 

interview sample. This shows clearly the strong relationship 

between the juveniles' acceptance and rejection of guilt and the 

plea they entered. 

IA}3..:1~ __ ~J3_ 

PLEA BY ACCEPTANCE OF GUILT 

PLEA*~ __ ._ ~~~i;;Atl~~ 0; ~~~L~ * l~_T_o_T_A_L_ 
GUILTY 81 (98.9) 18 (45.0) I 105 

NOT GUILTY (1.1) 22 (55.0) 23 

(82.0) 

(18.0) 

TOTAL ! 88 
I 

(100.0) 40 (100.0) 128 ·(100.0) 
-----------------_. 

Chi Squar'e :: 54.1286, ~-Ji.th 1 degcee of fl"oedom, Significance::: .0000 

* Par'Ual rejection of' guL.t combined Hlth full r'ejectlon 

Mixed pleas cOiTIoined Hitl1 not guilty pleas. 

Number of 1"1issing Observations ::; 19. 

The vast majority (98.9%) of those accepting guilt pleaded guilty. 

There WilS also a strong trend among those rejecting guilt to 

plead not guilty. There were, however, inconsistent pleaders -

those pleading guilty while rejecting guilt, or not guilty while 

accepting it. These inconsistencies can partly be explained by 

tile fact t.hat a partial H:~jection of g·uil t \va.s recorCied as a full 

rejection and mixed pleas were recorded as not guilty pleas. 

However. it is noticeable that apart from one juv~ni]e all of 

the inconsistent pleaders are pleading guilty. These juveniles 
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comprise 45% of those rejecting guilt wholly or in part and 

17% of guilty pleaders. This trend. is consistent with the 

rationales given by the youths for the decisions about plea. 

These data also lend support to the interpretation of the 

rationality reported above. That is, that there is a strong 

relationship between the acceptance of guilt and plea and that 

there are constraints on those rejecting guilt which makes 

pleading not guil t.y difficult for defendants to carry through. 

Sumr:lary and Discussion 

In this chapter the defendants' an'cicipa'{.:ed and actual pleas 

were examined and changes between anticipated and actual be-

haviour discussed. Some of the constraining and determining 

factors influencing the juveniles' decision-making in regard 

to plea and the rationales they used to account for their decisions 

were also discussed. 

In the general sample, 88.5% of the youths had anticipated that 

they would pleod guilty, 6.2% not guilty and the remainder mixed 

pleas or did not enter a plea. In the defended sample, on t,he othe:( 

hand, 32% reported that they had planned to plead guilty, 64% 

not guilty and 4% guilty to some and not guilty to c~her charges. 

The actual pleas entered were roughly proportional to what the 

defendant,s had anticipated. (Defended sample: guil i:y, 23.8%; 

not guilty, 71.45~; no plea, 4.8;L General sample; 85.:)%; guil'ty; 

6.0% not guilty,and other 8.5%). There was considerable (28.7%) 

change in ·the defended sample bet\Yeen anticipated and actual 

plea. This change occurred in both directions (from anticipated 

not guilty to guilty plea and vice versa). Those changes \Yere 

the result of a range of factors such as - legal or unofficial 

advice, the reassessment of the value of a particular plea, the 

strategic use of plea to obtain a remand and so forth. In the 

general sample, 10.8% of the youths reported that they changed 

their anticipated plea. The major reason in these cases, how­

ever, \Yas that pleas were 'not taken and the cases remanded. Some 

change, however, occurred because of in-court negotiations with 

the magistrate and with legal advice. 
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The proportion of respondents in the not guilty category was 

too small to allow for an examination of .plea in terms of the 

defendants' backgrounds (sex, age, ethnicity, etc.) Expected 

plea and plea were, however controlled for by the defendants' 

assessments of offence seriousness and the assessments they 

imputed to their parents, the court, police and D.C.H. No 

significant trends were found, however. Plea was also con­

trolled by the.making of confessions and statements to the police. 

There was a significant relationship between confessions and 

plea for -the total sample and this remainecr significant when 

controlled for by case type (though the cell sizes were small). 

While there was a significant relationship between statem9nts 

and plea, this ceased to be significant when controlled for by 

case type. It was suggested that this reflected the fact that 

there was a range of situations in which the police did not 

take staterllents. 

Some of the contingencies influencing plea decision-making were 

also examined. It was suggested that the acceptance or rejection 

of guilt was a major determining factor in decisions about plea. 

This was evident in defendants' rationales abotit plea and con­

fessions. To test this a measurement was developed of the 

juveniles' acceptance of guilt. These categories were distin­

guished (a) full acceptance (67.7%); (b) partial acceptance 

(12.3%) and (c) rejection of guilt (20.0%). A sizeable pro­

portion (32.3%) of defendc:mt[:, ei tIler fully or parti.ally rej ect.e(~ 

guilt for the offence(s) they were charged with. The acceptance 

of guilt was strongly associated with plea. There were, how­

ever, a number of inconsistent pleaders. That is, defendants 

who pleaded contrary to how they themselves saw their guilt. 

With one exception, all were pleading guilty despite maintaining 

their total or partial innocence. 

Pleading was also influenced by a number of constrailling factors. 

The p~inciple factor here was the desire to 'get it over with'. 

It was suggested that not only was this a principle underlyin(,J 

the defendants' orientation to COllct, but. tha-t it ,"a.s also a 
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lever used by others (e.g. friends, family and police) to 

persuade the defendant to plead guilty. Other constraining 

factors included: 

(a) paiental advice and coercion (which may operate 

against the principle of getting it over with) ; 

(b) legal advice; 

(e) assessing the probabilities of being acquitted 

in a situation where it is widely believed (with 

eonsiderabJ.e statistical support) that 'you can't 

'-lin' i 

(d) weighing the cost of time, money, reputation and 

good-will. against the anticipated disposition 

one will receive when one pleads guilty; 

(e) evaluating the available options opened as a 

result of one's interrogation by the police 

with the resultant confessions and statements. 

The defendant may also face problems entering the plea he wishes 

in court because of decisions by the magistrate. It was s110wn 

that two issues were observed by researchers and reported by 

defendants in this study. The first was negotiative pJ.cas. 

This is, where the magistrate either rejects the defendants plea 

of guilty or where he cuts t.he defendan·ts' arguments short about 

det;ails of the charge and imposes a plea of guilty. Non-standard 

pleas were also examined, in these cases the defendant is not 

required to enter a plea in the usual fashion and is asked 1f he 

Idid it'. This happens when it is assumed that the defendant 

will not be able to understand the usual form of pleading. 

Four main rationales were given by the deferidants for pleading. 

These were: 



(a) the acceptance of guilt; 

(b) incrimination, 

(c) saving trouble, and 

(d) advice. 
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The acceptance or denial of guilt, this being of greater 

import.ance in the case of thoSE:; pleading not guilty.' These 

rationales were basically the same as those offered by 

'the defendants for confessing or n'ot confeso;ing to the 

offence(s) to the police. For quite a few defendants the 

end was a foregone conclusion from the moment of their 

apprehen;3 ion. 

The pattern of pleading found in this study was simi.lar to those 

reported in both juvenile and adult studies. The majority of 

defendants plead guilty. (Bottoms and McClean, 1976; Mileski, 

1971; Dell, 1971; Priestley et. aI, 1977; Anderson, 1978; 

Hapgood, 1979). While many studies refer to the generaJ,ly high 

percentage of guilty pleas and allude to some of the issues 

"
r1:t:""uer'Cl'rJG plea ('~l'l"'~'kl' 1q~71·.h,34, .r:J_'oot-.no~-e 6'.' _ ..L. 1 _ ~ " i'J _ t;~,." _ --' _ ~ "Hhat is work, 

tiJ~e, and monoy to the cour't is also work I time c:md money for 

the defendant") fevI s,tudies have examined the defend:=J.nt.s I reason-

ing to plea. This is particularly so in regard to juvenile 

defendants. The research that has been conducted has tended to 

.focus on formal pl~a bargaining situations (Baldwin and 

McConville, 1977; Blumberq, 1969; Casper, 1972) and not on the 

more typical situati,on of unrepresented defendants making decisions 

in relation to plea. 

Bottoms and McClean (1976)· questioned their respondents on the 

reasons for their decisions to plead in a particular way. Of 

those who pleaded guilty, 41% said that it was because they were 

guilty: Fifty-eight per cent of the respondents indicated that 

they were incriminated in some way (confess~d 11%, caught red­

handed, 227~; the police had a good case I 25% ). The relnainder 

gavcthe follO\ving reasons - 10% said that they I want,ed to get 
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it over quietly without fuss'; 7% cited lawyers advice and 

5% thought that they would have received a lightei sentence. 

They also found that the majority of those pleading not guilty 

rejected guilt. They noted (1976:130): 

Why did you plead not guilty?, almost comes into the 

cat,egory of silly questions --. but not qui t,e. Almost 

all replied, as expected, that they had not cor~itted 

the offence, either not havin~'done anything or not in 

a criminal way, or that there were excusing circum­

stances. Only t.hree of the 83 dcfen(lants intervievled 

gave other answers; these were obviously 'strategic' 

not guilty pleas in which the de;endant regarded him­

self as guilty but was looking for a possible loophole. 

The rejection of guilt was therefore the dominant rationale for 

not guilty pleas among defendants in the Bottoms and McClean 

study as it was with the juveniles in this study_ The acceptance 

of guilt was also the major single rationale in both studies for 

a guilty plea (52.4% of defendants in this study and 41% in the 

Bottoms and McClean study). Hapgood, (1979) found that G1.9% 

of his respondents acceptEd guilt, though the percen~age was 

somewhat lower (57.5%) when only indictable offences were con­

sidered. This is very equivalent to the 68.8% fully accepting 

guilt in this s·tud}T. Some of I1ap·:;;ood's findings in rr.:;giird to 

the relationships between the acceptance of guilt and background 

variables were also similar to what WQS found in this study_ For 

example, in his sample younge::::- j uvenilc.s were more j_nclined 

than older juveniles to accept guilt. Those charged with assault 

or wilful damage offences were less likely than those charged 

with other offences to accept guilt. A similar trend was found 

here in the case of assault and 'good order' charges. However 

his findings in regard to the relationship between offence 

seriousness and Ule acceptance of guilt were the reverse of what 

was found in this study. In his study, those on more serious 

charges were most likely to acc~pt guilt. Th~ differences bet~een 
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the findings may be a result of the different measures of 
offence seriousness used. Hapgood was concerned 6nly with 

the value of property offences as a measure of seriousness, 

while the defendants' own assessments were used in this study. 

What is also of interest in relation to the acceptance of guilt, 

though this was not examined in this study, is the acceptance of 

responsibility £or their actions by the juveniles. That is, 

they do not blame others for their'actions. Hapgood found that 

78% of his sample fully accept responsibility. Baum and 

Wheller (1968) report~r::d that 83% of the juveniles in t,heir sample 

also fully accepted responsibiljty for their actions. 

It was suggested that some of ~he defendants were inconsistent 

pleaders. That is, defendants who plead contrary to their own 

acceptcmce of guilt. This VIaS evident in both the juveniles 

rationales for plea and the relationsl1ip between acceptance of 

gui 1 t, and pJ.C(} " In all but one case, the defendants either 

fully or parti~lly rejected guilt and pleaded guilty_ One of 

the problems defendants face in terms of accepting guilt is 

that t,hey dre frequenU .. y unaware of the det,ails of what they 

have been charged with until they get to court. While they,may 

broadly accept guilt for the offence, they may "not accept all of 

the accusations contained in the police facts which they only 

hear after they have pleaded. On rarer occasions the defendan~s 

did not know v~at they had been charged with until the charge 

was read in court. 

These findings are generally consistent wtth findings of other 

studies. Inconsistent pleaders generally plead guilty, few 

strategically use not guilty pleas (Bottoms and McClean, 1976; 

Dell, 1971; Baldwin and McConville, 1977). It was suggested 

that this situation has its roots in the constraints defendants 

experience in pl~ading not ~uilty. The principle of 'getting it 

over \'lith' is fundamental. There is also the general belief that 

'you can't win' I as well as problems with time, money. reputation 

and qood \dll. It is extremely difficult for a defendant to plead 
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not guilty. The only strategic use of not guilty pleas in 

this study were those used to obtain a remand. 

The types of court processes described by Ute, (1974), 

Brickey and Miller (1975) and Mileski (1971) to obtain a 

guilty plea were not found in this study_ Nevertheless 

various interactional patterns in court obviously influenced 

the direction and nature of defendants' pleas. Pleas, there­

fore cannot be taken as unproblematic, simple affairs in 

court. All pleas arc potentially negotiative in nature. 
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Chapter 10. STANDING UP THERE AND PLEADING: 
DEFENDJ~NTS I ACCOUNTS OF COURTROOrl 

INTERACTION 

"The Boys' part in the drama is usually a small one; often 

it is a non-speakilV] part, seldom is it e}.oquen·t." So 

noted Parker .(197G:218) about the participation in court 

of a group of working class youths he was studying. The 

same observation could be made of the majority of juveniles 

in this study. Moreover ( as the title of this Chapter 

indicates they typically portrayed themselves as being 

passive in cou:ct. Tbey '>'lere frequently ov(~rawed by the 

experience and suffer from 'stage fright' (Lyman and Scott, 

1970) and \tiere. myst...ified by the proceedillgs. AlthouS(b t.his 

is so, it is not fruitf"ul to over-emphasise the position of 

the juvenile defendant as that of a 'dummy playerl (Carlen r 

1976). To do so may prevent an exploration of the role 

defendants·may play in the court and related proceedings, 

thus promoting a view of defendants as uninteresting and 

unimporta.nt to the outcome of the ca:-.:;e" 

The focus of this Chapter is on the youths' accounts of 

the court proceedings. However, as a court case invoJ.ves 

a complex pa.tt~e}.:n of irlt.e:t'cclct.ion bebvecn the var.ious 

participants r .i t is beyond the scope of this Chapt~e:r 1-::.0 

describ8 and analyse in det.ail the interactions of all the 

participants. The structure of a typical CQse is described 

first. This is followed by a discussion of the youths· 

descriptions of the magistrates' actions during the case. 

As this discussion presents a static rather than a dynamic 

or interactional view of court proceedings,the defendants' 

view ,of magistrate's involvement in the case is presented 

as a cat.alogue 'of activi ties. 'This is f;Jllowed by an 

examination of their accounts of their own participation 

and feclings while in court. The Chapter is completed 

wi th a discussion of t.heir vie\vs on t.he meaning and 



consequences of various dispositions and the reasons 

they thought the court handed dovm these dispositions. 

Structure of a typical case -------------.--.... --~----~ .... -.-

As Emerson (1969) and others have suggested, a court case 

essentially involves the determination of the moral 

character of the person charged with an offence. The 

question then, is not just what has this person done 

and is he gui I t.y r but what sort. of pe:;.son is he? This is 

an int.eractive process exaraining the inten~:;lationship 

between the offence and its typicalness for the youth, 

the motives of the youth, his background and present 

circumstances and his possible future. These phenomena are 

not given but are constructed through the presentation of 

oral and documentary evidence by various parties involved 

in the case. 

The participants are engaged in what has been referred to 

as an !informclt~ion garnet (Carlen, 1975). Tha t. is f the 

participants 'seek to conceal and uncover certain klnds of 

knml/ledg8o The knowledge at issue here is about the 

character of the defendant and his actions. 'l'his process 

takes place within various types of 'awareness contexts' 

(Glaser and strauss, 1964). Defendants generally have 

limited understa~ding of court processes, the roles of 

various participants and th~ir routines of action and 

this is especially so for the novice defendant (see 

Chapters 6 and 11) . Defendants' contacts with the court 

are characteristically fleeting relationships (Davis, 

1959). Essentially, he and his parents have to learn the 

rules of the 'information game' as they go. Time is 

limited moreover, the average length of non-contested cases 

was JD. 3 minutes. 'Court regulars' (e.g. magistrates, 

prosecutors) have not only more information about the 

defendant and his actions, but also have ~ell tried 

routines for uncovering information and interpreting the 

significance of the information ob-lained dbout the 

defendant's moral character. Thus, prosecutors and welfare 
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officers are in positions of power and influence in 

comparison with the defendant and his parents or other 

lay sponsors. Only a solj.citor (or an unusually 

competent parent or juvenile) can 'play the game' in the 

Sillne manner as the prosecution or welfare staff (Williamson, 

1980; Carlen, 1975). Juveniles and their parents are 

usually hampered not only by lack of knowledge but also 

by 'stage fright'. Lyman and Scott (1970) suggest that 

people ar~ likely to experience 'stage fright' in 

social situations where their identity or moral character 

is in question. The court is clearly one such situation. 1 

Contested and non-contested cases are very different in 

their structure and process. Hhen the defendant if) not 

contesting his guilt, the facts of the case are presented 

by the prosecution and usually (though not always) 

unquestioned or debated by the defendant. In a defended 

case tbe acL:ual i t~y of VJJ1at happened and whe tller t.118 

defendant is guilty ar~ under consideration and both sides 

have theoretically the opportunity of questioning the 

evidence and the various parties involved. 

Non-contested Case 

A typical non-contested case starts with the identification 

of the defend2.n·t a.nd the reading of the charge. The 

. defendant is t}H:'.D asked to pJead by the magist.:r.·ate. If 

a plea of guilty is ent.ered the prosecution ·then reads the 

'facts' of the case which includes; an account of the 

offence and the defendant's particjpation in it and 

frequently I also an account: of his a.pprehension 1 interrogation 

and confession, all of which may allude to his moral 

character. The !facts' can also include strategies to 

prevent the development of mitigation by the defendant. 

For example, in cases where drink was a factor a typical 

strategy was 'co suggest t.ha.t: 1J~~hile t.he defendant had 

been drinking he was not deem~d to be drunk". Or they may 

emphasise the seriousness of the offence or t.he defendant's 

association with older youths or adults. The latter may be 



used to indicate that the offence was not typically 

juvenile in nature. 
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After the facts are read the magistrate may then ask the 

defendant for a statement, sometimes within the fonn of 

'what have you to say for yourself? I Alternat:ively he/she 

may ask the defendant to elaborate on some of the details 

of the offence or ask for an explanation of his motives 

(1' .e .. '",Thy. d1"d Y·01.1 do ]',t? I). Th 1 y _ '- e~e processes may 2. so be 

presented as part of a lecture or homily by the magistrate 

to the defendant. The magistrate may also consult the 

defendants' record and/or an infoLmative report from the 

Departmental officers. At times he may request a verbal 

statement from the Communit.y Welfare court officer or the 

officer may volunteer a statement. (In Kalgoorlie the court 

officer usually presents a verbal report to the magistrate 

about the defendaD.t and a vlritten report. is submi tteC 2.na. 

filed at a later date.) The magistx2.te rnay atthj s sta!;e 

also question the defendant and his or her parents. He 

may ask t.he parents about the de fendan tis home background 

and his general behaviour. If.the defendant has a 

lawyer, the magistrate may not directly question the 

d "" ·"''''11d'''' "'1"" D'" ''It ." c- 1•. ql.'~C> c tJ' o-,n ... , -I...' l-l]-O'lGrl 1) 1'" 1 ~'.7".;·O V' ~.Lc.;; U..I. \+~t 1..-.. c. .... :Jl\" ,.te.:;) _ ).L~J J .. I.,..,.'J .... ".. ~ a'iV../\'~ .. L ~ 

this varic!s and t_he magistrate f depending on his 

orient2.tion or partlcular issues in the case, may sometimes 

by·-pa~)::; ·the: lC.l\vye:,: and go s·tJ:Dight ·to i:he defendant:. or his 

parents for specific inforrndtion. 

The magist.rate lTIcq then give the defendant. a homily or 

lecture either before or after he sentences him/her. The 

homily usually takes place when the defendant is being 

dismissed or receiving some nOn-severe sentence. As King 

(1978) has shown this is used primarily to warn the 

defendant about subsequent actions and to let him know 

that while he may be get.·ting off lightly on this occasion, 

the possibilit:ies of more severe action are always imminent. 

if he 'reoffends. In many cases the magistrate ends the 
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case with what we have called a 'deterrent tactic'. That 

is, a direct warning to the defendant that if he or she 

appears in court again the court will not be as lenient. 

All of this is to heighten in the defendant's mind the 

seriousness of the si tuation and ·che pOBsibili ty of severe 

~ction as a result of his offences. It adds to the drama 

of the situation. (See King; 1978; Carlen, 1976i Emerson, 

1969 and Garfinkel, 1972 for a discussion). 

Contested Cases 

The fundamental difference between defended and non-defended 

cases 15 that the guilt of the defendant has to be established 

~ld this frequently involves the establishment of what happened. 

The -facts' of the case then are in question. The prosecution 
"" "1 'l'f 1.;" '~ p~esents ~nelr wltnesses eV18ence 1D C11e ana CD1S eVloence 

~s open to cross-examination by the defence. The defence then 

present. thei.r evidence. HO\';E:.ver f once t~he guilt of the defend-· 

~nt h~s been established (as it usualJ.y is) then the procedures 

~~e similar to what has been described for non-contested cases. 

That is, the magistrate may ask for pleas in mitigation from 

the defence counsel, he may question the defendant and his 

;family f he frequ;:;ntly gives t.he defendant some sort of lect.ure 

about his behaviour. 

The yOUt.h~3 \le:ce asked to de~;cribe v.'hai: 'Uw magis t:cate Zllld the 

O ·r- 'i.-) r=>r '1'a-i ()' -." p.' I"'-l' CJ' ')--;11 t· s d-l' U' Q~' irl' 110 ·t', ""'i y' C'-' -- '"" L..l '.1 _ J.l J L . c .... L -~"J:.; C.l _to.. u'.:J 11t::'._ . ..1... L4-.;;:;'I,.":': .. ~\1here;=u:: most 

could describe in some detail the interaction between the 

thernselves f they did not gene:rally provide any 

deta,iled in fo l-1l1 at ion about the actions of the prosecutor f 

member, and court officer. This resulted from the situati~n 

where the att.ent.ion of the youths durin.g the case W2.S on the 

magistrate, rather than on the other participants, and the 

~na.b:L.lity of many defendants t.o identify the D.C.~v. court 

o~ficer and their general perceptions of prosecutors and welfare 

st~ff playing a neutral role in court (see below Chapters 11 

~lJ)d 12). 

':l.'able 10.1 below summarises the defendants f descriptions 

of the magistrates' actions. It can be seen that in the 
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general sample the key action described was the fact 

that the magistrate had sentenced the defendant. Here 34.8% of 

the respondents (percentage of cases) mentioned the fact of 

sentencing. This was followed by the mention of 

lectures to them by the magistrate by 33% of the youths 

and the magistrates' request for a plea which was 

menti.oned by 30.4% of defendants. 'The attempts by the 

magj.strate to obtain some indication of the defendant's 

motivation for commii:'ting the offence and the magistrate f s 

discussj.ons about the case with welfare alld prosecution 

officials was also referred to by 19.]% of the defendants 

respectively. Also referred to,in rank order were; the 

reading of the charges, the conferring with the member 

(usually in regard to the sentence), the examination of 

the records cmd t.he magis trate' s request from the 

defendant for details about the offence and his part in it 

and the magistrate!s request for a statement from the 

defendant ('what have you got to say for yourself?!) 

A nlUTlber of j'uveniles (4.4%) also made separate mention of 

being 'recornmitted l by the magistrat.e. Committal refers 

tot-he taking of a child into the care of -c,he Depar"tmen·t for 

Community Welfare. Prior to the Chi.ld Welfa~e Act being 

amended in 1977 juveniles Vlere commi tt:ec1 to the care of the 

Department for offending. Since then, however, a distinction 

has been dr':.wn be"tl;,'cen offer}ciers and non"""offenciers. Of fenc1E::rs 

are now 'plac~d under the control of the Department' (PUC) 

rather thCln comrni tted to i 1::.S can::. '1'his men·tion by yout.hs 

of recommi tt,,'<1. is worth referring to as it indicates t:hat: 

some youths at least do not understand the new procedures. 

Rov/ever /. if such references to recommittal are considered 

as references to the sentencing of the youth, it further 

highl~ghts the importance of the sentence in the youths' 

minds. other issues such as the fact that the magistrate 

was in control of the he~ring ('he ran th{ngs!, 'he was the 

one in chilrge I) were also mentioned by youths. As was 

the issue that r as they Sa\<1 it, the magi~t:.rate had given 

them 'another chance.' 
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These responses were examined in relation to the 

defendants' characteristics (sex, age, work status, 

ethnicity), class, type of residence and so forth. There 

was little overall variation between the characteristics 

of the defendant or his background and the types of 

responses given. However, some variations were found. 

Females, for example, were more frequerltly referred to 

being lectured to by the magistrate than males. On the 

other hand, they were less likely to refer to being 

sentenced or being asked for their motives. This reflects 

both differences between male ~nd female treatment in the 

court and the fact that girls tended to have records which 

were not as bad as hays. Those with bad records reported 

that they were lectured less frequently and more likely 

to be sentenced quickly and removed from court than those 

with good records. Their cases, however, were frequently 

lengthened by the Ilumber of charges that had to be read. 

Aboriginal defendants were also less likely to refer to 

being asked to plead and more likely to report being 

sentenced and to having the records read than non-Aboriginal 

defendants. This partly reflects their use of legal 

representatives. In these sorts of situations where the 

defendant had a legal representative, the magistrate 

frequently requested the plea through the legal r?present-­

ative and not directJy from the defendant. 

Defended Cases 

The defendants in the defended sample emphasised the 

magistrate's running of the hearing and his control over 

other participants as well as the interactions of different 

participants to him or her. They also referred to the 

pleading process (20%) f examination of their records. (20%) 

followed by the magistrate's conferring with them and 

other officials, sentencing (15%) and the seeking of details 

about the offence (10%) and the defendant's part in it. 
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Defendant's Actions 

The defendants were asked "h'hat did you do while you were 

in court?' Three basic types of responses were obtained 

from the defendants and these varied between general and 

defended cases. Table 10.2 lists these. In general cases 

the defendants indicated that they either 'stood there 

and pleaded', 'stood there' or took a more active part in 

the proceedings. The 'other' categories includes such 

t.hings as giving explanations r ar.9uing \Vi th the magistrate I 

quest.ioning the charge f asking for a second chance, and so 

on. As can be seen from Table 10.2, more than a third 

(36.7%;) of tIle! defendants indicated ·that. they merely t stoc~cl 

there 'f ano·ther 36.7% indica·ted that they did 'ather' 

things in court as well as standing there and pleading, 

and 26.6% indicated that they merely 'stood up there and 

pleaded'. What is evident from nearly two-thirds (63.3%) 

of these responses is the defendants~ indication of their 

passivity in court. 

TABLE 10.2 

DEFENDANTst.ACCOU~TS OF .THEIR ACTIO~S IN COURT 

-------·.--·---------~---·-----····--·--.. -·-·----~l-··-.---.--.. ----.. 
SAtvlPLE 

GENERAL I DEFENDED 

ABSOLUTE HELl\, T. ADJUST ABSOLUTE HELA'.l.'. 
ACT1-O\T F'P1:;'O "'PEO FP,F\rJ . F~RF(') • F~K.F .. ·',O ..• 

l\DJUST. 
FREO. 

% 
TOTAL 

0' Ie ___ ....... '"._J __ . L1w= ~_ 1 u .. _%_._. __ J % -, ~'X %" .. --------. ".-- -·-----------·~l· ---'---. ---:;-, .. 
Stood there 40 33.3 36.7 3 11.1 16.7 43 29.3 3~.9 

Stood there 
and Pleaded 

29 24.2 26.6 3 11.1 16.7 32 21.8 25.2 

1 Ot.het~ I 40 

No Data 11 

33.3 36.7 

9.2 

12 44.4 66.7 52 35.4 40.9 

9 33.3 20 13.6 
__ . ___ .. __ J. ___ . __ -. .. _______ _ __ . 

Tot<l~. __ ._.L._~~0 ___ 1O_0~. 1 00_~ ___ I __ ~:. __ 1_0~~ __ 1 0_0 ~~.~_1l.j_' 7_ .... 10 __ 0_,_0 __ 1 OU. 0 
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Defendants' accounts of their actions in court in the 

general sample did not vary significan·tly with :their 

characterlstlcs or backgrounds. They were, however, 

significant differences between the general and defended 

samples. In the defended sample two-thirds of the 

defendants referred to their active participation in 

court and this usually referred to such factors as their 

giving of evidence, consultations with their defence 

counselc.; or ih a number of cases conducting their 

own defence. Six youths (33.4%) referred to both just 

'standing there' or 'standing there and pleading'. 

These were situations where the case was not proceeded 

wi th and the defendant WCl.S Illerely requi:red t.o ent.er a 

plea, or in cases where the defendant changed his plea 

to guilty and the case vldS proceeded \.\·i th like a non-

cont.est:ed case. 

The passivity of the C.cfc;D.dants \JaS emphasised by 

respon::3es such 

Case 222 

Case 196 

Case 275 

thefollowing~ 

"I stood there. I didn't have 

anyt.hing to say. II 

"I jus'c stood there. 11 

1\ I just told them of t:he guilty plea, 

tha t.' saIl. " 

This sort of response also highlight~the defe~dants' 

sit.ua·tionin relation to the o·ther participants in tL::; 

court. The defendant generally vh1S the only one standing. 

In non-contested cases the defendant usually stood for 

all of the proceedings, unless they were extremely long, 

in which case the magistrate might permit the youth to 
'f­Sl. ~. (In contrast, they were usually seated for most of a 

contested hearing.) The fact that they were standing 

highlighted his stat.us as the wrong-doer. :They are socially 

removed from the others in the court. Standing was also a 

syn~ol of their unequal status. It also facilitates the 

focusing of attention on them. Defendants are frequently 

subjected to unrelenting stares by the magistrate and 



others while in court. A number of youths in facti 

categorised the role of the lady member such as: 

* "She's just there to look you up and down and 

to make you feel cheap." 

The staring of other participants was also frequently 

referred to. Such behaviour highlights, in the minds 

of the youths, their powerlessness in the proceedings. 

And, this reinforces their passivity. 

!?~ f ~n C::.:~_ S tr a teq;te s 

However, a number of defendants indicated that they did 

more than just stand there and plead. Youths indicated 

that they attempt to either give explanations to their 

behaviour, offer excuses, justifications, or "bluff their 

way through". These were attempts to obtain leniency from 

the court by giving a range of responses wb,ich they hoped 

would help. Some indicated that they participated in the 

proceedings by questioning the police evidence, indicating 

that what the police have said is not altogether true or 

questioning details of the charge (see Chapter 9). 

strategic interaction can occur both verbally and non-

verbally. Defendants may present themselves thro~gh their 

demeanour so as to eli~hasize their remorsef~lness. 

or their proper respect in front of the court. In both 

these cases they may have rec~ived coaching from others; 

parents, welfare officers and legul counsel, and sometimes 

from friends. For example, in regard to the proper demeanour 

in front of the court the following youth reported: 

* Case 94 - liThe welfare officer told me not to 

smile, to look reMorseful, so I sat there 

{"sic,} big brown eyes. II 

OthC'l: strategies can also be f01lowed: 



* Case 134 - "I tried to look as girlish and 

terrified as possible ["probe: why?] 

28:1. 

to get the court's sympathy. 'r got some 

. advice from the pros [prof0~ssionals]. 

[~~ha t do you mean by that ·Z] From my 

friends who had been to court before." 

Here the defendant indicat:Gd that her approach, likG the 

previous youth, was to present a certain image of innocence 

and remorse 'to the court so ~s to gain the court!s sympathy 

and leniency. Generally, preseriting the right demeanour to 

the court was il~rrJortant. Among other things, it gives the 

bench the im.!?re~3E;ion that the youth is remo}:seful. 

As well as interactional styles various verbal strategies 

were employed by the youths in attempts to influence the 

course of the case. Emerson (19G9) I following the work OF 

Lyman 2nd Scott (1972) suggests that there are a nu~ber of 

defence strategies whi,ch defendants (and their sponsors) 

can ad.opt. 

Here, however, it is important to note that the participation 

of mos·t yout:hs in the prr)ceedings was reactive rather than 

proacti.ve. By reactive it is Ineant tJ!atthe yout;ls react 

to questions from the bench rather than contribute to the 

proceedings on their own volition. Typically they were 

reac-t:in,g t.o questions about their motivation or their 

participation in the offence, or to demands for statements 

( 'wha t ha.ve you to say for yourself;' l) or for some detail s . 

Many youths successfully minimise participation by 

responding with replies such as 'Notlling (to say) sir' or 

'No' . 

The strategies identified by Emerson are: 

1. cJ,aims of innocence; 
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2. justifications 

(a) principled justifications; 

(b) situational justifications; 

3. excuses. 

All of these strategies were observed i~ use in this study. 

However, other strategies were also observed. These were 

discussed by Emerson but not integrated into his schema. 

These ar(~: 

1. promise of remedial action; 

2. I apologia l ; 

3. naturalistic or delinquent accounts. 

Claims of innocence usually result in not guilty pleas. 

If the youth wished to plead guilty in order to 1get it 

over 'with I however, he typically VJould DeL claim J.nnocence. 

Principled justifications refers to situations where the 

accused 'depicts the act as an attempt to realise some 

absolute or moral value that has precedence over the 

value violated by the act l (Emerson, 1969:149). There 

was only one case where this type of defence strategy was 

employed. A 17 year old youth had been involved in a 

protest with a group of unemployed people at 2. Corn.,.'TtOmlealUl 

Employment Office. He was charged with being 'on a premises 

without lawful excuse'. He said that he had pleaded not 

guil·ty bReause of the 'political ilnplica.tions I f I it \'la~; the 

principle of the thing, others have to be informed of their 

rights'. 'though we contravened the written law, this is 

not what that law was meant to cover. ,2 

Situational justifications involve an attempt by the 

defendant to 'reverse or dilute the imputation of wrongdoing 

by showing that the act was proper, or at least permissable, 

9 iven the contingen.s:i~~_ of thi.~ac.:tu9_1 si!:ua!:hol~' (Emerson, 

1969: 150 f ital.ics original). This type of justification 

was frequent. Typically it was used by youths charged 



with offences against persons and 'good order'. 

Frequently these were of the 'he hit me first' ·type. 

Excuses, according to Emerson (1969:153) are attempts 

28 '1 < 

to deny re~ponsibility for the act in such a way that it 

mi tigab:~s the seriousness of the wrongdoing. The types 

of excuses observed were 1.egion. The following examples 

suffice to illustrate these: 

* Case 74 

'We were walking home to Midland from Belmont. 

We were very tired. We saw the car and decided 

to take it to get home. We were going to take it 

back later. ~ 

* caE~':: __ .~9 (Youth 16 f charqed with B. E. & S.) 

I!I didn'·t want. to do it. It!s just that_ the 

door was open." 

* Case 124 (Youth charged with S. & R.) 

"I just "got a steady job. I had a few beers." 

II It \Vas a mis tc~ke . I lost my t:emp,:~r 0 II 

Promises, to official.s and the court I by paren"ts to see t.hat 

steps are taken to enf3ure ·the youth will not reoffend 

('remedial action') have been observed bv Cicourel (1976), 

Emerson (1969) and in this study. However, promises to take 

] ' 1 +' b ~~e- youths themselve._s were also observed: remeCla aC~lon Jy _~. 

* Case 41 (Youth charged wi-th B. E. & S. I had 

already been in Riverbank) 

'If you give me a chance, I'll try to keep out 

of trouble. I want to go to school. I'm on 

unemployment benefits but: I can get a job . 

• 00 If you give me a fine I won't get into 

trouble again. I 
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Case 228 (Youth 17, charged with wilful damage of 

property at horne, mother said that she won't 

have him back home unless the court gives 

him more than probation this time - 'he'll 

laugh at probation. I) 

'I have arranged a job as a labourer with a side 

show. I \'J'i11 be travelling around the coun-try \'1i tIl 

the people who own the show. 1111 be out of 

trouble then. I 

'Apologia' refers to situations viliere the accused 

'defensively brings him(self) into appropriate alignment 

Wi~l the basic values of his society' (Ditton, 1977). 

'l'he youth admil:s hi~; gui11: and affirms the correctness of 

the values which he has broken. He may try to reduce 

his responsibili i:y \"'ith references 1:0 stuflidit.y f mifJt;::t}~(C:s 

or the bad influences of otheLs: 

~~~_~_2J 

"There is nothing that I can say. I'm guilty. II 

oJ: Case 12 -_ .. -.. ----

Ha9istrate: 

Defendant: 

(Girl 17, first offender chatged with 

S. & R. (shoplifLing) I friend and 

co-offender had been in court about 

ten minutes before her) 

f hThat I s your explana tir)J1 for this 

offence? i 

II don't have one, that would be accept­

able to the court. But t,he giI'ls at 

school told me how easy it was to shop­

lift and get awc_y wi-th it. But they 

didn't tell me about ge'tting caught:. I 

* Case 31 (Youth 16, charged with S. & R.) 

"It was stupid, 11m sorry." 

Naturalistic or delinque~t expl~nations are not really 

defenses as such. The youth admits to the offence and 

provides an explanation for the offence in which no attempt 
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is made to justify or excuse the offence in such a way as 

to reaffirm societal values. Explanations such as, 'I 

took the stuff because I wanted to sell it for the money'. 

fall into this category. This type of explanation is 

not as common as excuses, , "f' t' d 1 ' 3 JUsLl:lca-lons an apo_ogla. 

These strat.egies are derived from the I gramInar of motives' 

available in socif!ty. These are sets of st:atements 

(verba1izat~ons) which provide reasons, justifications and 

explanat.ions f for people's actioD:; boi::h for one;::,e1£ and 

others. For eiample, a motive such as j~alousy, may m~ke a 

murder explainable. (For a discussion, see Taylor, 1979; 

Hil1s f 1971; Blum and McHu9h, 1971 and Hartung{ 1969). 

YOl.J.ths lea.rn this grammar in the course of everyday life 

and from cues picked from the court process, from friends 

and officials. The problem is learning the appropriate 

ones ,to use when they cue called for by the mas;is'l:ra'te's 
, h ' --f . t d 4 questlons as to \'11:1" tne ot.-enc,e:: v!as cornnll "te : 

.Hag'is,tra te: 

Defendan't: 

Magi~3trate : 

Defendant: 

'I'i'hy did you commit, these offences? I 

II was a bit stupid.' 

'It was more than stupid. Six cases 

of dishonesty can't be passed off as 

stupid. You stole other people's 

property. It's not only stupid, itls 

dishonest 

'I was bored, I had a few beers.' 

On other occasions the magistrate may 'offer' the defendant 

an explanat~ion for his 0.ctions. This was observed too have 

occurred particularly where drink was involved. In most 

instunces I the youths passively C3_ccept.ed the explanation/ 

motive offered by the magistr~te. Some youths indicated 

that they were aware that it's to their advantage to accept 

the magistrate's line: 



290. 

* CClse 182 (This defendant was charged with 

wilfully damaging a telephone box 

after breaking the window) 

If She a;;;ked me why I had done it, and if I regrett.ed 

doing it, which I did. She asked me what I had 

done to my hand. I said I had cut the tendon but 

I hadn't cut it right through. She said I would 

be suffering for a couple of months, which I 

wasn't.1f 

In other situations, however, youths foi various reasons 

did not agree ;lith the Ela<.Jistrcite' s interpretations; 

* Case 41 (Youth 17, charged with s. & R. of an 

empty keg and other items from a pub) 

Defendant.: 

Hag ist:~~atc: 

'You were under the influence of 

alcohol at the time 

I I had a breathalyzC'':L" b::~st ll,"lhen :::.toPP,,"d 

by t) (J] ~ r"~] ""y,,::; T '7==> OIl.' t I 
"": ,¥ __ , .... t:.. Cl .l'...... _~ i/\ c~,:.;;; • 

lIt probably st.ill affected your judge­

men·t I [examining the SEl~7 'You I re a 

good vlOrker. it was a silly thing 

to do ... , you \"lere probably ;3hc dJl9" 

off to the girls .... you're fined $10.' 

Youths may 211,:;0 at.t-e::mr:t, to influer1.ce the court IS 01ltCOlT!E'! h! 

presenting the magistrate with positive information about 

themsel ves rCl.ther t.han about:. off.:::'.nce ~.~_~.§:.. 'fhis inforrn·­

ation is designed to show that he, the defendant, has the 

characteristics of a 'good young citizen' rather than a 

'tough' or 'real little crim , . 5 This infonnation is 

essentially the same as that contained in lawyers' pleas 

of mitigation or welfare staff's (both verbal and written) 

'pitches' in support of the youth. Thus the juvenile 

attempts to portray an image that he is active in work 

or school, rather than idle, (or if unemployed then 

actively seeking work); ambitious, with plans for his 
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future rather than hopeless; having good social relation­

ships rather than being a renegade. As with statements 

of motive, or explanations about the offence or offending 

he may be coached by others as to the appropriate tactics. 

As one ex-bench clerk reported: 

"You frequently hear welfare officers telling 

kids to tell the magistrate that they are going 

for a job interview. A favourite one is that 

t:hey are going for an apprE;n-ticeship int.erv ie'i.\'. II 

Magistrates arc, however, fully awore of these informational 

tactics~ 

'Are you working?' 

Defendant: 'No sir, but I am going for an 

apprenticeship interview this 

afternoon. I 

'It's funny how apprenticeship 

interviews 21ways come up on court 

day. ' 

Like the drunks described by Spradley (1970 and 1972) the 

youths have to decide (in the context of their lack of 

understanding of court process and appropriate tactics 

and their fear) whether it is more politic to remain passive 

or to provide tile C01.11:t: with informat:ion: 

* II I just stood t:here (probe: Did you say anythinq?) 

I didn't want to say anything. Even if I did I 

wouldn't know what to say.1f 

Moreovel:, unlike lawyers, welfare staff and to a lesser 

extent parents, juveniles are to a large degree dependant 

upon being asked by the bench to supply information. 

Otherwise they may find themselves ruled out of tims, 

out of place and out of order (Carlell, 1976). 6 Some youths 
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are aware of the appropriate tactics but are not given 

the· opportuni ty t.O use them as the following respondent 

indicated: 

* Ca:;.1?_2~.Q. -- "'I'hey c1idn' t give me a change to say 

anything, but usually you tell them 

that you'll keep out of trouble in the 

.future, and that you had just got a job 

or that you would be gettinq one. /I)robe: - -
Does that. helpV Yes I the magistrate 

usually believes you and glves you a 

chance. Wouldn't have helped this time 

though it would have helped last time 

if they had given me a chance to say 

something." 

In the majority 6£ cases the juveniles remain passive and 

rely on their parents, welfare officers and if represented, 

lawyers or field officers to present a 'pitch' for them. 

As has boen demonstrated above (Chapter 8) however, the 

majori ty of· youths were unrepresent.ed. Many parents 

hesitatedto participate even when called upon by the bench. 

Welfare officers have thus a crucial role in presenting 

the court with information abouL the youth. However, as 

noted above (Chapter 8) the welfare or after-care officer 

may vary his role between that of a sponsor and that of a 

denouncer of the youth. 

Sponsors may attempt to develop an image of the youth's 

moral character as 'normal'. They attempt to show that 

the offence is lout. of charact.er I and no·t part of a 

pattern and that the youth is not a little 'tough'. The 

offence is presented as not being atypical for juveniles 

and an attempt is made to mitigate the youth's part in it, 

through similar excuses, justifications and 'apologia'as 

used by the youthstilemsclves. Lawyers and welfare officers 

develop repertoires 6£ 'pleas in mitigation'. Those are 

structured to suit the defendant, the offence, the bench, 
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other informCltioll provided (e.g., the prosecution case, 

welfare report) and the foreseeable outcomes of the case. 

'Ehey are constructed upon the infonnation collected from 

the defendant prior to court. (See Chapter 7 fdr a dis­

cussion). such factors as the following were emphasized: 

'A good home background' 
, 1" • I tt . . 1-) I RemOLlal actlon \e.g., ge :lng a ]00 

f Bad c01npany or lead by older youths or adnl ts I 

'A monetary relapse in'co offendin9 I 

Parents tended not to be as articulate or ~loquent as lawyers 

or welfa:re officeri:", but nevertheless provided similar lnforTn­

ation. 

* 'HeWs a good boy at home. We never have any 

trouble with him. We canft understand this, 

he has never done anything like thi~ before.' 

A f[tiJ1orit.y (15'?,) of parents denouncc~d their children (as in 

the case of the mother of the defendant in Case 228 a~ovG) 

a.nc1 asked Ule. court for' iC':l, severe disposi tion. Frequent.ly 

they requested that the court have the youth locked away. 

They invariably emphasized that the youth is I uncontrollable! 

and they have exhc:nlst0.d all avenue.s of redirecting him. I 

Defendants' Feelin9Ts in Court _._-_._--_._---,-- ._., .---~--.. ---.---

Most defendants reported being BC or nervous lD court. 

Scared both in' relation to just 'st~nding up there' and in 

relation to what's going to happen to them. rjl.tbl(~ 10.3 

shmlS thi s . The d(~fendants were as17.cd heM thoy felt in 

court. 'l.\vo defendants sa.id they Vlere not sure hOltl they 

telt. Da.ta was not obtained from five youths in the genclal 

sample. Sixty-nine (61.1%) defendants indicated that they 

were either scared or nervous or very scared or very nervous. 

In contrast, 38.9% who indicated that either they felt 

'normal I or 'nothing ' in court. . . 
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Table 10.3 

Defendants Feelings in Court 
-----------.---- ,------- ...... __ ._--_ .. -

SAMPLE 
'--' ._-----

GENERAL j DEFENDED 

" ABSOLUTE RELATIVE ADJUSTED ABSOLUTE REU\TIVE ADJUS1ED 1 TOTAL 
FREO. FREQ. FREid. FRSQ. FHEO. FREO. 

--- ~---.-" ---------8--.---6~7--·-·-~( .. ~-·- --~24--- - --~'7·-7.---199 '. 5

0

- _ .. -I--~~·· 
Normal 

Scan::cl/Ncrvous 19 15.8 16.8 14.8 23 

V. Scared/Nervous 50 41.7 44.2 9 33.3 42.9 59 

Nothing 8 6.7 7. 1 0 0.0 0.0 8 

Other' 28 23.3 2/t .8 6 22.2 28.6 3ft 

Not SUl"'e 2 1.'7 1'-1 ISS Il\JG 1 3.7 MISSING 3 

No Data 5 4.2 MISSING 5 18.5 MISSING 10 
---_ .. -_···_-----.. 1'----- .. -,---------. 

100.0 I 27 100.0 
I 

147 Total I 120 100.0 100.0 
----.-.-.--~~--.------.. --~"'-~~"'~--''''-'''''~-~ .----'-'---~".~-..... --... _k ... '"-_~ ___ ~ ... ______ . ____ w .... _~ ... l---,-~~.----'" 

youths in t,he. defend8d sample indica.ted the same sort of 

feelings. Thirteen (61.9%) said that they were scared or 

very scared and 8 (38.1%) indicated that they felt 'normal' 

or lother'. 1tere were no significant differences ~ebJcen 

case types. Those who indicated that they feit Inothing! 

in court tended to be more cynical ahout the court 

proceedings than those who said that thov were scared 

or even felt normal. 

In the general sample the defenda.nts' reported feelings were 

controlled for their background characteristics. (The 

variable \\las dichotomiz.ed scared/nonnal). 'llhere were no 

significant relationships between their reported feelings and 

sex, age, ethnicity, type of housing, class or place of 

residence. There was a marginally significant relationship 

between status and defendants' feelings. Those who had a 

P.U.C. status repbrted that they were scared less frequently 

than tl}ose of other statuses ('Table 10.4) . There was a 

similar trend wi·th regerd to ·the nnrrJ)(;r of previous appearances 

the yout.hs had but this !'vas no)c significant (Chi square := 



2.09932, with two degress of freedom. Significance = 
.3501). There was also a marginally significant relation­

ship between family type and reported feelings. Youths 

from single parent families reported not being scared or 

nervous in court as frequently as those from two parent· 

families. This relationship may reflect an interaction 

with status, youths from single parent families tending to 

have slightly higher statuses. On the other hand these 

youths may ~ot feel as nervous because of some characteristic 

associated with children fJ:orn sing Ie pa.rent families. (e. g. 

such as being more independent or more furniliar with the 

problems of speaking for themselves). Neither of the above 
1 t ' l' , 'f' re a -J_ons:nps were very Sl.gnl.:t.cant I however. 

Table 10.4 

Reported Feelings by"Status 

·COUNT 
RO'd peT 
COL PCT 
TOT PCT 

STATUS 

1st INTEH-
OFFENDEE tvlEDIATE P.U.C.! 

D-E-F-E~-m-~~~;-----··-------{-·-----;S------3------21--1 

FEELINGS NOHK4.L 1-+2.9 7 . 1 50.0 I 

COLUHN 
TOTAL 

39.1 15.0 50.0 I 
-t--_

1_6 . 7 . ____ ~8 ___ .1 9 ~.~~ 
28 17 -21 I 

42.4 25.() 31.8 
1 60.9 85.0 50.0 I 

_I _~~.: .. ~ ___ ~~5. 7 ___ ~~.~._J 
46. 20 42 

42.6 18.5 38.9 

ROH 
TOTllL 

42 
38.9 

66 
61 , 1 

108 
100.0 

Rl";H CHI SOUP,nE = 6. o.·,8Sr::.)I., HITH 2 m:rv'ri F,(C ,0) OJ? I<'lQ.E<.E,I);~)ltvl. QIGITIF'IC"''''~ ()30' , - 1._.-,_. ~, ... ). ~ :Fu~'vt, =. '-f 
NUi'JJ3ER 07 f'llSSING OBSERV}~TIONS = 12 
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DEFENDJ\NTS 
FEELINGS 

Table 10.5 

Reported Feelings by Family Type 

COONT 
ROH PCT 
COL PCT 
TOT PCT 

NORl-lAL 

SCAPED/NEHVOUS 

COLUl'JN 
TO'1:'1'1I; 

FArlILY 

SINGLE 
PARENT 
----- .. ~~ .. -

18 
50.0 
54.5 
19,6 

15 
'26.8 
45.5 
16.3 

33 
35.9 

TYPE 

THO 
PARENT 

18 
50.0 
30.5 
19.6 

it 1 
·····T3:2 . 

69.5 
If It • 6 

ROld 
TOTAL 

36 
39. 1 

56 
60.9 

92 
100.0 

. .. : .. 

CORRECTED CHI SQUARS = 4. 17 !+04 \~ITH 1 DEGREF: OF FFlEEDO:v1. SIGNIFIC[NCE = .0411 
NUhBErl OF 1,lIS,SING OBSERV flcl'I(jI~S = 2 i 

There would seem to be two issues associated with emotional 

states while in court. One is the issue of familiarity 

in court, the fact of r st.anding- up 1.:here 1, being- loo};:ed at:, 

being asked questions, being the object concerned. The 

other is the concern the defendants expressed in relation 

to what miSlht happen to them - the outcome. (A third of the 

defendants reported the worst part about court was the 

sentence or waiting in anticipation for the sentence). 

These two i.ssues interact. Obviously a defendant who has 

not had experience in court is probably more frightened 

by both the standing up in court and the 'anticipation of 

the outcome. Whereas those who are familiar with court 
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proceedings, while they may not be all that scared of 

having to go to court:, are still frightened f in the 

majority of cases, .about what's going .to happen to them. 

This was aptly put by one of the defendants interviewed in 

the pilot study, when she said: 

"'llhere isn I t much to it really, I dOll't think. 

When I first heard of all these kids going to 

court, I thought wow, what a big thing this is, 

but it's .really nothing. .0'1ell, what do you rnean 1 

it's really nothing?] It depends, it's important 

what they do to you, that they fix up what you've 

done, but standing in the courtroom listening to 

him I thought it would be a big thing but it's 

nothing Lslight laugh]. It" ah, I thought it \<70uld 

bea hard job going to court but I found out it's 

really nothing." 

rl'he intervicVl sought to elicit ,the juveniles I asr;Ec~ssn~'2nts 

of the outcome of the case. The defendants were asked to 

indicate what the outcome of the case was, what the outcome 

mean't to them, and why they thought tJ10:;Y had got t.his 

particular disposition. D(~fendants gav,:: sor.:lewhz1 t different 

titles to the dispositions than the officiai one (see 

Chapter 11). This was particularly so in cases where 

defendants were placed under the control of the D2partment. 

Table lO.G below lists the consequences for various 

dispositions received by the 120 defendants in the general 

sample. Particular attention was paid to those receiving 

P.D.C. 's, probation, fines, cornmunit:y service orders and 

good behaviour bonds. Those who were remanded generally just 

indicated that they had at some stage returned to court 

and t:hat tho caso was not cOrnl)let.ed. Dismiss3.1s tended 

to ~ay that they had been 'let off! or 'given a second 

chance' and many made references to the untarnished nature 

of their records. 
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As can be s~en from the table, the issue most frequently 

mentioned by the respondent was the fact that they now 

had to 'keep out of trouble'. This was referred to by 

20 per cent of all the cases. In particular t~is was 

mentioned by those who were placed on probation (8 defend­

ants) or placed under control of the Department (13 defend­

ants) I and 4 of the 5 defendants receiving bonds. However, 

it will also be noticed that 7 of the defendents indicated 

that they 'didn't know as yetI. That is, at the time of 

interview they didn't know what the actual disposition 

meant. This was relatively evehly distributed across the 

various categories of dispositions. Four defendants 

mentioned the fact that their disposition now affected 

their record, ~ll these youths had been placed under 

control. Some of the defendants referred to the fact that 

they now had to 'do time' in an institution. Interestingly 

this was mentioned by 6 defendants ieceiving P.U.C. 

dispositions and 2 of those receiving fines. In the latter 

case, those who received fines had decided not to payor 

could nCJt pay the fi:jc and felt they were going to \ do 

time I inst.ead. 

The need to work was referred to primarily by those 

receiving C.S,OIS but also those receiving joint ~.s.o. 

and other dispositions. Those receiving firies mainly 

indicated that they had to pay a fine and/or restitution. 

That visits to ljfficers were reqli.ired ,las mentioned by 

11 of the defendants and 2gain mainly those receiving 

P.U.C. dispositions. The loss of freedom and the loss 

of leisure were referred to by those on C.S.D.'s and 

those being placed under control and probation. A number 

of defendants also referred to the fact that they had 

lost their job or were likely to lose their job through 

their court appearance. Seven youths mentioned that vlhat 

the sentence meant was that they were 'happy'. In these 

cases t,hey I'Jere esssentia.lly happy tha.t t.hey had not 

received some other disposition. This was mentioned by 

three of the defendants receiving P.U.C. dispositions but 
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who were not institutionalised and 3 receiving C.S.D. 

There was a reasonably strong relationship betvleen the 

type of di~:;posit.:ions and what the defendants saw as their 

consequences. However, there was an interrelated effect 

across dispositions particularly between those issues of 

'keeping out of trouble' I visiting offisers and the loss 

of freedom by leisure. 

Defendants were also asked why they thought they received 

thes(~ dispositions ('Table 10. 7) '.. It would seem fr'oll! this 

table the main reason mentioned was the ~tate of their 

records. Eighteen (22%) of the respondents indicated the 

reason they had received the disposition was because they 

had a 'good record.' The effects of parental support WetS 

mentioned in five cases. More importantly, defendant.s 

were aware that their disposition was dependent on the 

reccrnmendation of a welfare office]::- (12 cases). Seven 

youths indicated that 'the offence was of a serious'nature 

and that this was why they received the disposition. Five 

defendants (6%) indicated to the court that they were 

prepared to take some ~ernedial action to improve their 

behaviour and this they said affected the outcome. Four 

referred to the fact that they felt that the couri:, in 

fact, had 'no alternative I but to give them the disposition 

which they had received. Three youths mentioned the fact 

that. ,their lav1yer h.ad helped t,hew get the disposition 

which they thought was lenient. 

A number of other defendants mentioned such things as the 

fact that they were able to convince the court through ,a 

lawyer or welfare officer that they were 'led by others' 

into offending. Two referred to the fact they had 

a job and this has helped them get the disposition they 

received. ~ood explanationsiand good references were 

mentioned by tMO defendants respectively. As well as 

tllis, two defendants indicated that the magistrate had 

given them a chance and that this is why they had received 
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the disposition. A wide range of other responses were 

given by 45% of the defendants. However many of the 

defendants gave more than one response so that \<lhi1e some f 

for example, said II have received a dispositiori because 

of my v.lelfare officer r s recommendation I they may have 

also added that the magistrate had given them la chance' 

or that he was bored by the proceedings 2nd was 'half 

Asleep' and ftoo lazy to reach his own decision' and 

l:lf;l,c1 therefo~ce agreed with tJl(~ welfare officer IS recommcmd·­

a,tion. 

Again, those receiving P.D.C. orders tend~d to refer to the 

~a,ct that their record was bad and this is why they had 

~eceived the sentence. This was also Dentioned, however, by 

those receiving probat:.ion and C.S.O. IS. In contrast. [ the 

$ame dispositions we:re also related to the fact of having a 

. good record by a nUll1bE:r of defendants. Some mentioned, for 

example, that they had received the P.D.C. because their 

record Vias good. By this -they were referrin~J to the fact 

that they had been once again placed under control but not 

sent to an institution. This was particularly so in 

Kalgoorlie where support from parents, and welfare officers 

was meni::.ioned by those who received P.U.C.'s, COiTlITtunity 

service orders and bonos. The welfare officers I recomlncll,'}--

ations were referred to by youths who received P.U.C.'s, 

probation, fines and C.S.O. {so Remedial action was the 

reason for the disposition referred to by defendants who had 

been placed under control and received C.S.O. ts. Of the 

defendants indicating that the magistrate had no alternative 

tn the disposition he gave, thxec::: of tJ1GSC 'i.-Jere in the jl.U<C. 

category and one was placed on probation. 

We can see from this that the d~fendants interpretation of 

why they received various dispositions was complex and that 

Various reasons can be offered for the same dispositions. 

Some; however I wen:: 2\'lare of the importance of cornmunity 

welfare officers, in particular those 'placed under control' 

and those in Kalgoorlie. (See Chapter 11). 
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Summa.rv and Conclusions _______ t<l. __ ._~ ____ ._. _______ _ 

In this chapter the youths' accoun·ts of the COUJ~·t room 

process was discussed. The chapter opened with a 

discussion of the structure of a typical case. This ~.:'la:-:; 

followed by an examination of youths' descriptions of the 

magistrate's actions during the case. The reports of 

youths focussed on such issues as the magistrate sentencing 

them, lecturing to them, reading charges and other 

procedural matters. Also mentioned were his attempts to 

seek the motivation for their actions and his conferring 

with others about them and the dispositi0n they should 

receive. 

The juveni.les were asked to report on their own actions 

during the case. The majority of those in the general 

sarnple portrayed tJiertlSclve~) as being passive dUJ:: ing the 

procee~jngs ('stood u9 there!). It was suggested that 

1 ;:J ] J" • • t power essncss 3nl) consequent_y chOlr passlvl :y. Their 

passivj.ty was also influenced by their fear and their lack 

of knovllcogc of clppropr iate courses of action. The 

passivity of juveniles in court andtb?ir attem~)s to 

minimise their rC3ponses (o"g. F 'No, sir') has been llob::d 

by other researchers (Fears, 19/7; Emerson, 1969). 

However, not all of the juveniles were totally Dassive. 

defended sample reported Lhat they participated more 

actively in their case. In the conLe;:coi.:ed cases this 

frequently involved giving evidence and in a number of 

cases aJcb~m[.)t.ing J "7i t:h the hel.p of paxent.s ( t.o conduct a 

defense. In non-contested cases, questioning the 

magistrate about aspects of the charge(s) or of the police 

'fact.s' f provid.ing information z,s to motiva.tion an(l giving 

eXDlanat ions were reDorted by t.(1~. uouths. A. nuntber of 
~ ~ ~ ~ 

defence strategies relat.ing to accounts of motivation and 

general explanations were discussed and illustrated from 

court proceedings. These strategies were similar to those 
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described by Emerson (1969), however, his schema was 

expanded. 

It was suggested that juveniles learn such strategies 

through experience and from the coaching of others. The 

learning of such strategies has been cbserved by other 

researchers. Anderson (1978:49) concluded: 

Because each court develops a certain 

consistency within itself as a part of the 

set of negotiated standards worked out between 

its participants, the defendant is, with 

experience, able in some way to predict some 

of the elements which might indicate norreal 

character, but they are random and make no 

real sense taken together. They do, however, 

form -the basis of def('J.l~';_i.ve statements rna.de in 

court, 

These strategies, it w~s suggested, are similar in terms 

of their elQments and resulting images they help construct 

to those used by lawyers and others in their construction 

of the defendants moral character. An important element 

'..'las the YOiyUl r s currc'nt activities f ei -tber schoolL.lg or 

employment, . 

playground' , 

Idleness was viewed by officials as the 'devil's 

The use of the 'job strategy' has been reported 

in other studies: 

To some extent the increased awar0ness of how 

the prosecution process works has helped the 

regulars take a small amount of evasive action. 

For instance it is wise when appearing before a 

m&gistrate to have just got a job, since the 

bench is usually aware of the employment 

difficulties of adolescents and feels some 

guilt about the situ2tion, it brings some 

possibility of mercy_ 

(Parker, 197G:223) 
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Three points need to be stressed about defensive strategies 

used by the youths. The first is that theywere used in the 

context of the ongoing interaction of the case and as 

shown above, partly determined by the m~gistrate's 

questioning and his/her acceptance of. the juveniles 

responses. Secondly, they do not guarantee that the youth 

will be saved. In fact, as the youth in Case 220 above 

indicated, by the time such strategies are learned it may 

be too late to save the juvenile from incarceration. 

Parker (1970:223) described the process among his SUbjects: 

'For regulars to court, however, there was a 

definite de-mystification and decoding over 

years Two and Three. This increased awareness did 

not mean much in terms of power or freedom for the 

seriality however. If anything the regulars such 

as Fc .:'CJ:: f Tan];: I Tuck f Colly ( Llimto and !i:;:no, 

realised how predictable their conviction was 

once they had heen apprehended and the orosecution 

begun. A more sophisticated appreciation of 

verdict became part of the conversation culture. 

One's fate I·muld be predicted with SC)Ine accuracy. 

ThirdJ.yr such strategies are grounded in the wide: 

societal methods for establishing moral character. 

HmvGver, they are modifiec3 to t:ake int:o account: 

1. The setting is a court cif law &nd the offending of 

the person is under consideration; 

2. The offendeJ~ is a juvenile. 

With other methods for establishing moral character they 

share common elements such as employment, family relation­

ships, age, sex, ethnicity, demeanour, appearance, speech 

and so on; in fact, all of those issues which provide 

images of social status. Also involved, however, are 

attributions of responsibility, prognosis (e.g., for 

fUl't·ll"" .. ·· oft""'"i; n' roc • ~~.L _ ...:~ e J J. \"'~...L..'" ':j I get_ ting \'1ell/ surviving a physical trauma) 

and Qrganisational criteria such ,as a relevance to 
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proSjrammes, eligibility for trea'cment. (See Sudnoy; f 1967 i 

Roth, 1973; Zimmerman, 1969 and NcKinley, 1975 for 

examples of constructions of moral wort.h in other settings) 

In courts of law such issues as the nature of the offence 

and the defendant's record become important attributes. 

Consequent.ly similar t:ypes of infoTIl1ation are collected 

by welfare staff and solicitors (Chapter 7). Pleas of 

mitigation and defense strategies in various courts are 

broadly similar (compare Williamson, 1980 and Shapland, 

1979). Spradley (1970) for example, not6s that there arc 

a number of thc1i1es tramps use in drunk courts when mr:i1:.:ing 

defensive statements: 

t.alk about family ties; 

indicate they have a job; 

tell of extenuating circumstances; 

offer to leave town; 

request. the alcoholism tredtment centre. 

These themes are not too dissimilar to those heard in 

children's court, from welfare staff, lawyers, parents and 

the juveniles themselves. 

Beccmse they are grounded in the broader social methods 

for establishing social worth such defense strategies 

are essentially class and ethnically biased (Cohen and 

Klu<:'!gc:l, 197(3). Spradley (1970~184) ~:~ums up t.1::e situ2.tion 

neatly: 

This pr:acU.cs TIlE:ans essentially that a rnan 

with the most resources is rewarded. Unto 

whom much is given, little shall be required 

(Italics original) . 

The fact that the defendants are juveniles adds another 

dimensioll. As Bittner (1976) and others 'have suggested 

youths are vj.e~cd by societal members as being a 
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particularly dangerous category of people. This is because 

they are thought not to be fully socialised with a sense of 

responsibility. They are thus thought not to be in full 

control of their actions and require therefore to be con­

trolled. The construction of moral character in this context 

frequently includes references to the controllability of the 

youth. 

The majority of defendants reported that they were scared/ 

nervous in court. This runs contrary to many of the popular 

and evc~ professional assumptions as to he.1-! juveniles feel 

in cou:ct. It is frequently argued that a court appearance is 

'like \;Jater off a duck I s back I for most youths. As a collar-­

ally of this it is often argued that harsher treatment in the 

systcln is required. These results would seem to indicate 

otherwise. Similar findings were reported by Snyder (1971), 

Lipsitt: (1968) ar;.d :L,angle.y et a1. (1978). '1'hcre WC1.S a 

significant relationship between the defendants I stat:US8S 

and their reported feelings. It was suggested that there 

were two aspects to the fear experienced. The first related 

to the fac·t of being overawed by having t.o appear in court 

at all . The second related to the fear of the uncertainty 
• f..' d h::j' ,. vll·l-D res:rar to t e UlSpOSJ.tion they might receive. Experienced 

defendants were likely to overcome the fi.rst aspec~ of fear, 

though not necessarily the second. 

The analysis concluded vdl::h an exam~~naLi.on of the you·U):.:; I 

asse~'s~n"mts of' t~he reClsons -they received th.eir dispr:sit:.ion:.: 

and the meaning of these dispositions for them. Record 

crit.eria \'7e):'e ment:ionec1 b}' over.' i.; t.hire] of a.ll cases as the 

ma.in reason for the outcome. However, the role of t.J1e \,,~elfare 

officer was also ment.ioned f as \vas support from pa:cen·ts ard 

lawycl's and the seriousness of the offence. It vlas also 

!ndicated that for many of the defendants the big issue now 

was Ikeeping out of trouble I and that this cut across a range . 
of dispositions from being 'placed under contraIl to 'bonds'. 

Other' pragm::tt:ic interpl:etations were given to the range of 

disposi t.ions. 
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None of the youths gave responses which included welfare 

connotations. They paid their fine and did their time. 

They did not refer to themselves as being help~d or 

rehabilitated. Such responses were in keeping with the 

logic on which they based their predictions of the 

dispositions they would receive (Chapter 6). As will 

be shown below (Chapter 12) these are at the heart of 

h 
. . t .elr assessments of the fairness of their treatment by 

the court. 



Chapter 11. DEFENDANTS' UNDERSTANDING 

AND KNONLEDGEOF courn PROCEEDINGS 

In the Intrbduction, it was mentioned that it is almost 

accepted axiomatically, in sociology and criminology, 

that defendants typically do not understand court 

processes. Indeed, if a defendant shows knowledge of 

court processes, it is taken as a sign of a spoiled 

t.dent.i ty - a CrHlllllal career. Defendants f unlike court 

reg'" ,., "r' (m::-'CI)' C' ,1..r~l·tpc P' ""·-)sec'uJ
• J' on 1 "'···1v e1:''''' 'Cor ex "'TIY,"1 n) ,_ \.-~J~c~.L..;;l J,lU- .. ) •••. .Jl. CI.. -'~/l ..4-1... .., L .. -.....J.., U.\'.1 v,.L........ O~"'.L)~-\..';' 

it is E;ugsrest.edf are generc~11y not able to rehearse their 

appearance, except through previous appearances and this 

necessitates a 'record'. They must learn as they go, 

'play it by ear r , They are thus disadvantaged in 

cornpar i f,C;:j L.O court. regula rs ,. If they rccelve coaching 
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from more experienced persons this may be based on 

incomplete or inaccllrate knowledge. Defendants have to 

perform in a situation which is not only anxiety provoc&t­

ing l but one 0here magistrates and others may deliberately 

or unconsciously attempt to heighten the defendant's 

anxiety to achieve their own ends. 

The issue to be considered here is I hm'J muc0._ do d,:::Lc:.!ldcmts 

compreh,end? A nl.J:~1ber of aut:hors haVE; examined these issues 

court. Scott (l9S9) 223) asked his sample to describe who 

participated in t.he cc~se. He concluded; "there seems to be 

considerable confusion in the boys' minds as to the 

identity of the different officials". He also noted that 

while they were unable to identify the official participants 

'several' of his respondents referred to various people 

in the court who were writing. Some of the juveniles 

though'c that they vlere all newspapcl:'-men. Howell~, and 

Brooks (1966) reported t~at only 34% of the juveniles in 
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their study could correctly identify the chairman of 

the hearing, 24% were incorrect in their responses and 

13Z; replied t-..hat thGY were unsure. '1'he' remainder of 

tile juveniles gave responses of varying correctness. 

They also found tha·t only a few of the juveniles were 

able to si-..at.e correctly whaJc t.he disposit.ion t.hey 

received from the court was. Petersen (1978) in his 

study of the children's panel found that few of the 

children could identify the occupations of the panel 

and welfaie offic0rl despite 

being told at thG opening of the hearing. Only two of 

the children VJE~re 2.;ble to correctly identify ~c:::~.b:. of 

the panel members. Hapgood (1979) questioned his 

rcsponden ts about. tlie job title of both the clerk of 

COUJ:t.s andL-he ma~r~istra .. te and on the employment and 

remuneration of the magistrates. Only 19.5% could 

identify tho clerk correctly, 10.5% gave incorrect 

answers and 70.0% g2V2 donlt know responses. The 

m0gistratcs were better known an~ just und~r half 

(48.5%) co~re~tly identified them, 28% were incorrect 

and the remainder said that they were unsure. Only 

29.0% of the respondents could correctly describe the 

employmC::;lL: E:ta.tl~S and only 18.5% i..:hE.' rernuneraticn. uf 

the magistrates. Hapgood fOl'ld no si'9nificant differences 

in ability to ident~ify personnel J)etween persons of 

different b~ckgro 

La r<~ind ct. Cll. (1977) int,erviewec3 a \t1id(~ sample of 

juveniles and adults about their knovJledlje of police 

and court procedures. They concluded that: 

"Knowledge of court procedures seemed to be 

particularly high among t.he general popula.t.ion, 

with an overall percentage of 70.02 percent 

correct anSVlers. Given the diffieul ty of some 

of the questions, these percentages were 

encour0gingly high". 
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Unfortunately they did not report on what questions 

they asked their subjects except to say that there were 

28 forced-choice questions on procedures presented in 

the context of a brief scenario. No significant 

differences were found for race or previous arrest 

experience of the subjects. 'l'here Vlere, hO\vever, 

slight differences between males and females with t.he 

former somewhat better informed and according to age 

wi t:h those over 18 giving more correct. information than 

those under 18 years of age. Similar fin~ings were 

reported by Rafky and Sealey (1975) with regard to race 

and previous arrest experience for juveniles! knowledge 

of the law (KOL). From these results it would seem 

that juvenile defendants are generally unable to identify 

the p(~rsonnel in com:-t:. On the other hand f the 

KOL studies show that juveniles and adults have a good 

knowledge of court procedures. Differences in knowledge 

do not vary with the subjects l characteristics. However, 

as noted ahove, a problem with KOL studies is that the 

sub:iect~s have not necessarily experienced \vhat they are 

questioned about and are responding to what they regard 

as ·the ideal. v'iThat. is ideally correct. rnay not match 

reality. It is one U1ing to be able to give a 'correct' 

response, it is another to be able to behave 'correctly' 

(appropriut.ely) in a court 0::':· police sit:uat.ion (e.g. 

which may not conform i::.o the .i de "tl cmd 

which may in fact be deliberately structured so as not 

to conform (see ute 1974 and Bickey and Miller 1975 on 

pleading in traffic courts for example) . Studies of 

defendants and their ability to identify court personnel 

also have a number of problems. In the first place, apart. 

from Petersen's (1978) study I none of these anitlyses 

obtained an independent record of who was participating in 

the case. Nor did they take into account the focus of 

the defendants' attcntio~ during the heari~g or their 

defend3nts' emotional states. They also seem to have 
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assumed that em inability to idenU_fy the official 

parti~ipants is equivalent to an inability to 

understand the proceedin.gs. 'These factors are 

obviously related, though the relationship is not 

necessarily a direct one. The focus of the 

defendant and his concerns need also to be accounted for. 

In this study an independent record was obtained of 

those participating in the case ~o that defendants' 

accounts could be checked. '1\\70 separat.e r:."::asures of the 
/ 

defendants' understanding of court organization and 

proceedings have been employed - the d(';f(:.ndani.::c~ I assess'-

ments of their own understandings of court proceedings 

and our assessment of their understanding based on 

their anS'ders to a nUlnber of i t.ems relating to their 

court appc2rance. 

asked abouJc the l:elationship bet.\leen t.he Department~ for 

Con:ummi ty vlc.!lfare and the court and wer2 asked t.o 

specify what sort of r~lationship existed. Secondly, 

the defendant~ were scored on their ability to identify 

personnel in court and ·their roles. 'Thirdly, they were 

scored on their ability to identify the disp0sition that 

they received in court. 

The correc·t id(:;ntificclt.:Lon of court per:::;onnel is 

ccrapJica-L:ed by t:he fact that. while llEm:l of the juveniles 

can specify th~ roles of various participants, they are 

frequently unable to name the position correctly. For 

example, the magistrate is invariably referred to as 

'the judge ' . The prosecutor is often called the police­

man (or cop) who reads out 'the statement' (or 'what 

you've done') I and so on. For the purposes of this 

analysis those who could describe the role of various 

participant.s I though they rnight not correctly name them, 

were given a positive sC9re. The followi~g working 

hypothesis was developed: 

That the defendants'understanding of court 



proceedings, their identification of court 

personnel, of the relationship between the 

court and the Depart.ment for Community 

Welfare and of the disposition they received 

from the court will not vary with ·the 

charac·te.t"istics of the defendan·ts, their 

family status, social class, type of housing, 

reconi F place of residence 1 case ·type f their 

emotional' state whil~ in court or the 

presence of legal representatives. 

The defendant:s vwre asked "How much of what went on in 

court. did you understand?" Table 11.1 s1"10\',7s their 

respon;:;es. 1,1o;:-;t defendants in both saIllplef:; indicated 

that ·they Ulld(~rE)tood ei tlier all or most of Ylhilt. vn:;ct:. 

on. In the generdl sample data was not collected 

for II (9.2%) defendants and one youth indicated that 

he was noi: sur2 how much he understood. Of the 

remainder, 44 (40.7%) indicated that they understood 

all and 26 (24.1%) suggested that they understood 

most of what went on. That is, 64.8% suggested or 

claimed that they understood either all or m6st of 

th ' d" .e cour~ proeee lDgS. Seventeen defendants said 

that they only undersi.:ood some of t:he proc8E.::uings r 
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. five reported :thai: they unde:r:st.oO(J only!:~e ~~.~.~:'::.~~:~:':. 

and th:i.rte'?I1 de£endanJcs claimed t.hat they understood 

nothing of \'lhat went on. Thus approximately a ·third of 

t.he defendant:s report(~d t:hat they understood little or 

nothing of the court proceedings. 
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'l'ABLE 11.1 

DEFENDANTS I ASSESSj\lENT OF THEIR 
UNDERSTANDING OF TIlE COURT P~OCEEDINGS --------_.-._._.-----_._---

S A 11 P L E 

GENERAL DEYBNLJED TOTAL 

UNDER- FPEQ. RELT. ADJ·UST. FREQ. HELT. ADJUS'J:. F'REQ. RELT. l'IDJDST. 
S'l'ANDING % % % % o. ~. 

'0 '0 -----_ .. ----------
hLL OF IT 44 36.7 40,7 7 25.9 41. 2 51 34.7 40.8 

HOS'l' OF I'l' 26 21. 7 24.1 5 18.5 2~; .2 31 21.1 24.8 

ONLY SOl'fJE 
OF IT 17 14.2 15.7 4 14.8 23.5 21 14.3 16.8 

NO'I1IING 13 10.8 12.0 1 3.7 5.9 14 9.5 11. 2 

ONLY 
SENT£.:Nc.::E; 5 4.2 4.6 0 0.0 0.0 5 3.4 4.0 

OTHER 3 2.5 2.8 0 0.0 0.0 3 2.0 2..1 

NOT SURE 1 .8 1 3.7 2 1.4 

NO DliTA 11 9.2 9 33.3 20 13.6 ___________ ... ~ .. _' ___ ~ .... __ ._._ ~._~_~~ __ "_. ________ "" .. _,~. _______ ._~ _"~.~_ . _____ ~ _________ .-----.L- ~ _____ . ___ .h ___ • __ •• ,_~. 

'l'O'rALS 120 100.0 100.0 27 100.0 100.0 147 100.0 

The opparent level of understanding was controlled by 

the defendants' sex, age, ethnicity, \'lOrk status( class, 

family status, type of housing f record f place of ~'esidence I 

case type and reported emotional state. For the purposes 

of this 2naly~:.;.i~; the level of understalJ.din~r of t:.he 

.defendant.s was clicho-tomized. The catego:i.~ies I all of it I 

and I mos t of it.! \·lere combined I as were tile ca-Legories 

of I nothing I I lonly some I I 'only the sentence I an d ! ot.her I • 

There Vlere no signi ficc.:rd:. relationship::; behleen any of the 

above variables and the reported level of understanding. 

However I sixteen to eighteen year aIds indicated tl1at they 

understood more than younger defendants, (74% and 56.9% 

respecLively). Defendants from single parent families 

also tended to claim more complete understanding (70%) 

than juveniles fr,om t\,y'o parent families (51%). Female 

100.0 



defendants, on the other hand, reported a lower level 

of understanding than males (52.4% and 67.8% 

respectively). Both general maturity and experience 

seem to have produced these trends. Males and 

defendants from single parent famj.J.ies tended to have 

more court experience than females or those from two 

parent families. We would expect, if levels of 

experience were equal, that older defendants would show 

a greater understanding of court proceedings than J.ess 

mature defendants. Younger defendants in .this sample, 

however, tended to have more extensive records and 

then:fore more experience. 'This may therefore account 

for the overall lack of significance of the relat:.ionship 

between age and cla.imed understanding'. 

As with the KOL study of La Kind et. al. (1977) the 

reported level of understanding did not vary significantly 

with the previous experience of the juveniles, either in 

terms of the nu:mber of previous court appearances they 

had or their status. Table 11.2 shows that those with no 

previous recorded court appearances claim a similar, indeed 

slightly higher, level of understanding than those with 

previous experience. A similar trend was found in relation 

to status. HOv.lever 1 many of those who claimed that: they 

understood all or most of the proceedings said that it was 

b(~cau::;e; II I I ve been tc cou:c-[:: befo:c'e r I k.noVl wha·t "they 2u:e 

talking aboH t 1/,. 
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tlNDER-

STANDING 

CO Pl"lli C'ITW 

RZWi 

'l'1\BLE 11.2 

UNDERSTANDING BY NUMBER OF. 
PlmVIOUS COUrz'1' APPEARANCES 

COUNT 
ROVi peT 

COL PCT 

TOT PCT 

ALL OF 
IT 

SOME OF 
IT 

COLUl-m 
rI'O~(,AL 

CHI SQUM;T~ 

CHI sQUl'.rm 

--

o 

22 

3J..4 

66.7 

20.4 

11 

28.9 

33.3 

10.1 

33 
30.6 

.00236 

.07146 

2 or more 

HI'l'H 

1/71'111 

48 

68.6 

64.0 

44,.4 

27 

71.1 

36.0 

25.0 

75 
69.4 

1 DEGREE 

1 DEGREE 

Of' 

Oi.:1 ,-

Rm-J 
TOTAL 

70 

64.8 

38 

35.2 

108 
100.0 

FRf'-:ELXlJ'.1. 

FHBEI)8I-I Of 

NUHBER OP MISSING OBSERVATIONS 12 

SIGNIFICN;)CE 

= .9612 
SIGl~:I FICj\NC: 
~= • 7892 

'1'11e rela·U.onship ~)etV!e(~n tJlC? dc~fencl<lnt:.fc~ I ernotioH<:l.l stat'.·~ and. 

leve 1 of und(:;rstanding WC1;·3 also s igD i ficard: .. It~ v,7Quld 1J2 

expected that those who were tense or frightened would be less 

likely to comprehend the proceedings. However, rou~hly equal. 

proportions of those who claimed to be scared or nervous and 

thOf30 \'1110 claimed no·t to be responded that they understood all 

or most of the proceedings. (63.1% and 65% respectively; 

chi square = 0, with one degree of freedom. 

Significance = 1.0000). There was also no significance in 

the relationship between the level of understanding and 

the use of legal Jepresentatlon. Those with solicitors did 

not report any better understanding than those without. 

In the' defended samplu I 70.6% claimed that t-:.hey unden;tood 

all or mO:3 t of the proceedi.ng-s. 'The level of understanding 

reportcd was, as in the general sample, not significantly 
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affected by the defendants' feelings while in court. 

SomevJhat more of the. defended sample repol~ted that 

they understood most of the proceedings than the 

general sample. 

significant. 

The differences however were not. 

The respondents were asked to indicate why they had 

difficul ty in ~nderstanding the court proceedings. 

More than half of t.he total sample (54.9%) said that 

the speech used in court was the ieason they couldn't 

unders tarle',. The ot.her defendants gave other reasons 

ranging from not being interested in the proceedings 

(one defendRnt) to being too scared to attend to what 

was happeD.J.,lig. Fo~u: defendard:.s said that they were 

unable to hear what was going Oll. 

In regard to the problems of understanding the speech 

used in court the juveniles referred to forms of 

speech "'lhich linguists havQ termed as ~L~bo.Ea!:.c:;_ and 

restricted codes. A restricted code is context 

specific ~mcl its meaning is grounded in the conlInor:}.y 

shared unc3erstandin9 of people \'lho use it; "{L!:7 is 

particularistic with reference to its meaning inasmuch 
I, 

as it: SDJTllii~lrized local mC~cUji3 i1nd ends!!. An claborcd~E:' 
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code, on the other hand, is more universal wi t1.1 reference 

to its me.:ming and less predictable in its syntax and 

lexicon than a restricted code. (For a discussion of 

these concepts see Bernstein, 1971). The use of 

restricted and elaborate codes reflect age, class, and 

in the caSQ of Aboriginal and some other defendants 

dialectical differences. Their use also is strongly 

influenced by social si,tuations. Iv1embcrs of a family, 

for example, may use a restricted code whep talking to 

each other, much 'of the conversation may be based on a 

tacit ~ndcrstanding of the si·tuation and past events. 

Working class people may use restricted codes while 

addressing higher status people out of deference or 
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uncertainty (Cazden, 1976). Certain rituals or 

ceremonies may be conducted in a restricted code 

(e.g. the opening ofa court case). Re~pondents 

referred to two sorts of problems with elaborate 

codes. Firstly, they referred to the speech used 

to them by others and their difficulties in under-

standing it. 

Case 400 

'I understood very little. I.couldn't 

understand his /magistrat~7 speech. Ite 

used large words beyond my understanding. f 

Case 334 

iiI di dn I t understand vlhcnthe prosecutor 

was asking me questions because of the 

way be ,,1sked me f because of the lan9uc;~;e 

he used, (, 

Secondly, &~fendants mentioned that though tlley under­

st~ood what was said ~_~!::.~~rl1 they did not. understand what 

t:lle offici_a1 participan-Ls said to each other: 

Case 32 

"v~hen he was talking to me I could underst~and 

him but when he was talking to t.he lady /member7 
r, -- -

and sergea~t I couldn't. rl 

Case 391 

II I didn! t under~:tand 1,··:hCl.t ·they ,'Jere arguing 

about.~/' 

Defendants also made reference to their inability to 

understand restricted codes (legal jargon, reference 

to legal codes and so on) in operation during the case 

Case 263 

'I just didn't really understand the judge. 

(Probe)., I can't remember, but I didn't 

understand all of what ho was saying, it was 

the jcl)~gon rather -than the content.~1 



Case 2 

'Only a little bit (Probe) Cause he Lmagistrat~7 

was talking about Section 6 [sic::.7 and that and 

he was talking too fast..' 
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Some juveniles also remarked about the problem of being 

able to attend the proceedings because of fear or 

because they were unable to hear what was going on 

(though problems with acoustics do not seem to be as 

grea t in these courts as has becri -reported in Adult 

Courts (Corlen, 1976)). These problems of attention 

and acoustlCS are illustrated in ~he following accounts. 

Case 388 

fA bit of it l not all, I only understood what 

the magistrate said, I was in a day dream 

[Fecausc: of fecH] ( 
-~ - ., 

Case 183 

II The orily _ -ching I undc!rstood was the lady 

who kept ordering me around. I could hardly 

ever hear the judge. 

police s d,11 

I understood what the 

Identification of Personnel 

-Defendants were asked to identify who else was in court 

and what were their jobs. The responses given by the 

defendants were then cross-checked with the observations 

the researchers made in cc."nlri:. Essent:ially there were 

four possibilities to this cross-checking: 

(1) The defendant could identify someone who vIas there. 

(2) He could fail to identify personnel who wer:' 

present, 

(3) He could mistakenly identify someone as being 

there 'id1ile -they \Verc~ not. 

(4) He could make no reference to absent personnel. 
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Defendants were scored in the following manner; if the 

researcher had recorded a person being present in court 

and the defendant correctly identified the presence of 

that person and was able to identify their role, he was 

$corc"d positively; if he failed to identify that person 

he 'i\'as scored negatively. Simi.larly r if 11e· identified 

SOffieone who was not there he was scored negatively, and 

~f he did not identify someone in their absence he was 

scored neutrally (i.e. 0). Defendants were scored to 

permit statistical analysis of t6eir responses. 

One of t:he problems with this type of sccr.:i.ng is thC:i.t 

the defendants gave a range of titles to the various 

personnel in court. In the case of the magistrate, for 

example, he/she v,Yas referred to by 74% of the respc:ndents 

as <:l judge, 15% referred to him/her as a magistrat(;Cf 2,6% 

referred to him/h0;Y G1.S a J.P. and th.e renlu.ining 1.8:'1> 

reterred to him/her by some other title. The position of 

t-k,mber in t.he court i c~ ._,) difficult for many of the defendants 

to comp:-cehenc1,' Defendant,s often ident:.ify the Mernber by 

reterring to her as a 'lady magistrate' or 'judge' or 

as a \'lomdn ! magistrat:E2 I or 'judge'. '1'hi8 viaS done b v 
.1 

26% of the defenG.ant:s. lmother 9~', referr:od t:o bE;r role 

as a J. P., 16 ~i referred to her as an adviser to the 

magistrate or the magistrate's secretary, and the 

rerrwining 49% referre~ to her by a wi.dp range of other 

titles. Prosecut:or~) were gene:cally referY'cd to .::~s 'th.e 

police seraeant who rcaJs out the statement' . . ' Only 11% 

of the dr:?fcndants actually ref('rrE~d to him by his title 

"prosecutor". The police court orderly was referred to 

by a number of things including 'the policeman who calls 

you in', 'the old guy at the dOOle, 'the guard' and so 

on. Only 2 (1.8%) defendants actually called him an 

orderly. The court bench clerk again was only correctly 

identified by t00 of the defendants and sh~ or he were 

often. referred to by such titles as 'typist!, 'the 

secretClry', I the cards '\vornan I (this was bec2'::,:e of the 

fact that the bench cler~ hands the defendant a card on 



which the amount of a fine is indicated). There were 

a couple of other participants we found in some .of the 
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court.E-: . In Perth a tape recorder operator was sometimes 

employed to specifically record the court proceedings, 

however, this person was not present in all of the 

cases and this job was sometimes done by the bench 

clerk. (On other occasions the typist/recorder often 

acted as the bench clerk). This position was not found 

in Fremantle, Midland or Kalgoorlie. In the courts 

in Perth, the COTI@unity Welfare court officer is assisted 

by an assistant court officer who keeps the Department's 

records; he notes dfspositions, arranges papers, court 

reports and so forth. The assistant court officer, in 

Perth and Fremantle Courts, was also positioned towards 

the bac]< of the cou.rt" Because ·the de feno.2nt.s I a tt.em tion 

was focused towards the bench, it was often difficult 

for them to notice this participant and to be able to 

develop some understanding of his role. An assistant 

court officer VJas no·t employed in KaJ.goorliC:.~. For these 

reasons f data' on the identification of t~he recorder 

opera-l:or and the assist2mt court: officer are not included 

in the following analysls. 

Table 11.3 below shows the percentages, on adjusted 

frequencies, of those who showed a posi~ive identification 

of the; maS3i:3L--t-i':ttc;; member f prosecu-cor f court: officer, 

bench clerk and court orderly. It calt be seen from this 

table that the vast majority of defendants positively 

iden t:i LLc~dthe magistrat:.e. He \\Y2lS follmvc::d in frequency 

of identifica·tion by the prosecut:or f by 1:11e mernber 

(when he or she was present) the bench clerk and the 

court. orderly. The person least identified in court was 

the Corrml1.mi ty VJelfare cour-t officer. The court officer, 

however t was more readily iden-tified in Kalgoorlie than 

in Perth. This results ~rom the fact that the court in 

Kalgoorlie is smaller, there were le~s numerous cases, 
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and the court officer himself frequently interviewed 

the defendant p~ior to going into court. On other 

occasions the defendants' own welfare officers often 

performed the role of court officer, so that the 

defendant was aware that that person 0as there as a 

representative from the Department for Cc.mrnunj .. t:y 

Welfare. This was not so in the metropolitan area as 

has been discussed above in Chapter 7. 

Tl\.BLE 11.3 

IDE N T I FIe A T 1.0 N --------..-.--.--... """..-..------~'"~...,-.. --... -.... --"-'----.----

POSITIVELY INCORRECTLY 
IDEN'IIFYIl\;G 

1 
TOTAL 

W1GIS~CH1\1T; 108 (94. n.) 6 (5.3%) 114 (100.0) 

r~1Er'<1I3ER 56 (65.%) 29 (34.H) 85 (100.0) 

PEOSEClJTOE 91 (79.8%) 23 (20.2%) 114 (lOG.O) 

COURT OJTICl.'.:R 38 (40.9?~) 55 (59.1%) 93 (100.0) 

BENcn CLEEK 64 (56.6%) 49 (43.4?o) 113 (100.0) 

COUP'l' POLICE 62 (56.4?.;) 48 (43.6°6) 110 (100.0) 
OI!.DERLY 

2 

3 

4 

---.---.-----....-~ 
... _. ___ ,_w,~" 

-.-,~-.~~ .. ,------~--

1. Adjust~ed frequencies I da·ta no i.: collec·ted for 6 rer,pond­
en t:s. 

2. Ivlelnbers did not part:icipat.e in 29 cases. 

3. Court officers did not participate in 21 cases. 
'These were mainly rc,Jand cases in Perth No. 1 
Court. 

4. Court ordorlies were absent from 4 cases. 

The typical personnel involved in a defended action were 

a magistrate (less frequently sitting with a Member) , 

a prosecutor, bench clerk and police orderly. All 

defendants identified the magistrate, the majority 

member <J.nd prosecutor. More than half identified the 

court orderly and the bench clerk. 



Table 11.4 shows the distribution of the scores for 

the various defendants in relation to identification 

of court personnel. The defendants \Vere scored 2 

for the positive identification of the magistrate, 

member I prosecutoor and court officer i 1 for the 

positive identification of court clerk and orderly, 
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and - 2 for faili_ngto ident~ify the magistrate T member, 

prosecutor and court officer, and - 1 for the other 

two personnel. In instances where any of these 

participants were not in court and not incorrectly 

identified, the defendants were gJven a score of zero. 

'rABLE 11.-1 

IDEN'rJFICJ.\rrION OF COUnT PEESOJ'fNEL SCOPE 

SCOPE 

- 10 

9 

6 

4 

2 

0 

2 

4 

6 

8 

10 

Nocr APPLICASLE 

rrO'l'l\L 

l-lEA..~ 3.321 
VALID CASES 

HODE 
81 

ABSOLUTE 
FoREQ. 

1 

1 

1 

4 

8 

9 

11 

14 

15 

6 

11 

39 

120 

6.000 
MISSING 

H.EL1~I\7E 

FREQ. 
(PC'r) 

.8 

.8 

.8 

3.3 

6.7 

7.5 

9.2 

11.7 

12.5 

5.0 

9.2 

32.5 

----
100.0 

HE DIAN 3.893 
CA~;ES 39 

AD3US r28D 
FHJ::Q. 

(PC'l') 

1.2 

1.2 

1.2 

4.9 

9.9 

11.1 

13.6 

17.3 

18.5 

7.4 

13.6 

MISSING 

100.0 

In the general sample defendanots' scores ranged from -10 

to +10. The model score ('as 6 and t~he m
O

ec1ian 3.893, '1'he 

modol score was +10 and the median 9.2 in the defended 
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sample. In the general sample 24 defendants (29.6%) 

scored 0 or l.(~ss, 25 (30.9~-» scored between 0 and 4 

and the remaining (39.5%) of the defendants scored 

6 or more. 

Scores in the general sample vlere anal.:/sed in relation 

to the defendants! characteristics, record, family 

status, class, type of housing, place of residence 

and case type. Such scores were.recoded into three 

categories; negative scores (-10 to 0) 1 iDtermediate 

(0 to 4), and high (6 to 10) . There were no 

significant relat.ionships between the:3e scores and 

sex, ethnicity, age, or work status. The relationship 

between the defendants' score and t.heir court records 

were also not. signj.ficant. Those wit.h some experJ,once 

tended to score higher than those wi th no preVi01. .. ls 

experience, but these trends were not statisticaJ.ly 

or can:.; i s t~8n t. 

Defend2u1ts vli·t.h no previous appearance were more likely 

to have a negative score (41%) t.han those with previous 

appearances. However, defendants with 1-4 appearances 

tended to score higher than those with 5 or more 

appearances (Table 11.5) 



TABLE 11.5 

IDENTiFICATION SCOPE BY 
NUMBER OF PEEVIOUS APPEAHANCEf. 

Co.UNT NO.. o.F PREVIo.US 
ROi'i PCT APPEI\Rl\NQ;S 

Co.L PC'l' 
'1'o.T PCT 

IDENTIFI- Lo.W 
Cl'~TIo.N (0-- -10) 

SCORE 

IN'rE RHE D'-
111.1'E 

(0-4) 

HIGH 
( 6·-10) 

o 

11 

45.8 

44.0 

13.6 

8 

32.8 

32.0 

9.9 

6 

18.8 

24.8 

7.4 

1-4 

7 

29.2 

28.0 

5.6 

10 

40.0 

28.6 

12.3 

18 

56.8 

51.4 

22.2 
--.--.----.----~>-----~.-. 

Co.Lm'IN 25 35 
'rotal 30.9 43.2 

5 or more 

----
6 

25.0 

28.6 

7.4 

7 

28.0 

33.3 

8.6 

8 

25.8 

38.1 

9.9 

21 
25.9 

ROW 
To.TAL 

24 

29.6 

25 

30.9 

32 

39.5 

81 
10(~ .,0 

RA';'l OH sQlJAIm c-:: 5.71869 (vITH 4 DEGHEES OF FREED01L SIGNIFICANCE 
== .21G1 

NUHBER OF l'1.JSSING OBSERvX>.'I'IONS == 39 
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'l'hcre vlere no significant relationships between the 

defendant.s' cla[;;s, ·type of housing or family status and 

the ability to identify court participants. However, 

defendants in contested cases and in the Kalgoorlie 

smTlple more readily defined the court, participants than 

other d(=>.fendants. 'rhis resulted from (a) there were 

often less participan'ts f' (b) that it \Vas r"oro 

intimate and certainly in the case of contested actions, 

the fact that the case lasted much longer than the average 
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time in court experienced by defendants in the general 

sample. The relationship between place of residence 

and defendants' score was significant, though case 

type was not. The de fondants' scores vJere also not 

significantly affectE:!d by their reported emotional 

state while in court. They were also not improved 

by the defendant having legaJ. representation. 

Defendants were asked v·Jhether they thou<)ht there was a 

rela·tionship bet.Vleen the Department for Communi t.y 

Welfare and the Children's Court. ~rhe results of this 

are shown in Table 11.6. In the general sample, 13 

of the defendants could not provide anf"Viers and 2 7 

(22.5%) .indicated that: they were noJc suy"e if there -v.rilS 

a relat.ion:3hip be t'ivcen t:he Deptlrtment. and the Court. 

Twent.y said that there was no i.: a relationship and 60 

(75%) said thtlt there was a relationship. In the defended 

sample f 13 defendan t.::> S2tid t.hai.-: there '-'-la.s a relationship 

and one d2fcn~ant said that there was not, three of 

the defendants said they were not sure and data were not 

collected for 10. The majority of the defendants (58.9%) 

replied that. there was a relationship beJcween: the 

Depart:ment for Community VJelfare and ·the Court. 

TABLE 11. 6 

SAHPLE 
RE Ll-"T I ON- GENERl'l.L DEFENm::D 
SHIP ABSOL. RELT. ADJUST. 
IDENTIFIED FHEQ. % 90 

--.-------
YES 60 50.0 56.1 

NO 20 16.7 18.7 

NOT SUHE 27 22.5 25.2. 

NO DATA 13 10.8 

'IDTJl.L 120 100.0 100.0 

JlJ3S0L. 

FREQ. 

13 

1 

3 

10 

27 

RELT. ADJUST. ABSOL. ro.:;vr. 
% % FREQ. % 

48.1 76.5 73 49.7 

3.7 5.9 21 14.3 

11.1 17.-6 30 20.4 

37.0 23 15.6 

100.0 100.0 1117 100.0 

ADJDST 
% 

58.9 

16.9 

24..2 

100.0 
----------_._--"- -.. ---'------------~ .. ~.--- --- _ .. _._-----------



Knowledge of a relationship between the Children's 

Court and the Department did not vary significantly 

with the defendant's characteristics (sex, age, ethnicity 

and work status) 1 his record, social class, family status, 

type of housing, place of residence or case type. 

Table 11.7 below lists the perceived relationships 

bet_h'een the Court and the Department .• 'Three mctin types 

of relationships were identified. 'I'he first was that 

welfare officers and social workers from the Department 

make recomm(~ndations to -the court as -to the disposition 

the defendant should receive. 

Secondly, the juveniles identified the relationship as 

being one in which the Department con troJ.lt~d cert.ain 

dispositions, e.g. supervision, probation, 'under 

control'. Thirdly, other respondents suggested that 

there was an organizational or legislative relationship 

betweon Ule Court and the Department. (It's the ::"ame 

organizat.ion I .• ''Ihe Welfare run the Court'. IWhen 

they dismiss you they do l·t und8r Sectj on 26 of the 

Child Welfare Act, the court operates on that Act l
) 

Interestingly f none of the defendant~s 
-. , gave a COI1:J)J.· .. lat.1.on 

of these responses, though the relationship between the 

court and the Department involves all of -them. The 

control of dispositions was the main relationship 

'n'entl'o-~C~ (~l ?~) 1 ,J 1 __ .l ':! ,J~ to' .... 0 .. The organizational/legislature 

connection was the next most. freqU0~ntly referred t:o 

( ~)l lIO.) 
J .• J: 'c, This was followed by the Departn~nt's role in 

making recornmendat.ions (23.5%). rrvw juveniles said that~ 

some other rela-tionship existed and 14 were l..U1SUre of 

the type of relationship though they thought that one 

existed. There were no significant relationships between 

tbe de fendan ts I sex, age! ethnici ty 1 work st.alus, record 1 

class, family stat.us, type of housing, place of residence, 

or type of case and the type of relationship identified. 
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TYPE OF 

TABLE 11. 7 

DEn:;]'lDA~"TS I PEl\SPECTlVES OF 'lEE 'lYPE OF PELl\'l'Io.~SHXP 
BE'I'dEEN TIlE OHLDREN'S COURT. j.l,ND 'IllE DEPIIl-l..'ll'1Cl'IT FOR 

C02vlMUNI'rJ' hELFARE 

GENERAL 

SAMPLE 
DEFENDED TO'I'AL 

RELATION- ABSOL. BELT. l\DJUS'r. 1U3S0L. RELT. AD~rusrl'. ABSOL. REVI'. ADJUS'}'. 

SHIP FREQ. % % FREQ. % % FREQ. % % 

w.O.·'s 
make 
recom­
me.nd­
ations 

DCW 
Control 
Dispos­
i tions 

Organiz-· 
~tional 

L e 9i s­
lative 

Not Sure 

No Data 

Not 
Applic­
ahle 

11 

15 

12 

2 

12 

8 

60 

9.2 27.5 1 

12.5 37.5 6 

10.0 30.0 4 

1.7 5.0 a 
10.0 2 

6.7 a 

50.0 14 

3.7. 

22.2 

14.8 

0.0 

7.4 

0.0 

51.9 

9.1 

54.5 

36. ,~. 

12 

21 

16 

2 

14 

8 

74 

8.2 

14.3 

10.9 

1.3 

9.5 

5.4 

50.3 

23.5 

41.2 

31.4 

3.9 

TOTAL 120 100.0 100.0 27 100.0 100.0 147 100.0 100.0 

* Welfare Officer 

As well as t.he above indicators of the defo.nd'nt:s I 

unde~st2nding, the official disposition the defendant 

received was compared wi·th the disposition ·that t.he 

defendant indicated he received. If the defendants 

correctly identified their disposi~ion, they were scored 

posi Lively, ancl if they failed to identify the cor2_'c;ct 

disposition they were scored negatively. For example, 

if C1 defendant \VClS placed under coni:rol and institut:ionalized 

and he indicated'that he was 'sent to a home' or 'sent to 

Longmoxe ' etc. without recognizing the fact that he had been 

'placed under control' which wa~; the official disposii:~ion r 

he was scored negatively. Table 11.8 shows the defendants' 



scores in this regard. As can be seen, slightly more 

than half of the defendanLs scored positively. That 
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is 78 (53.1%) of defendants positively identifi~d their 

disposition. There was no significant relationship 

between the type of case and the ability t.o recognise 

their disposition. Roughly equal proportions of 

the general and defended samples positively identified 

the dL,posi tion. The reI ationships beLv;een the 

defendants' sex, age, ethnicity, work status, record, 

family status, class, type of ho~singf and place of 

residence and knowledge of disposition were also not 

significant. 

TABLE 11.8 

IDEN'l~IFIc)'\r['lC)N OF DISPOSITION 

IDEN 'l'IFIC1\ Tl()N 
OF ABSOLUTE RELAT. AD:mS'T. 

DISPOSITIOl~ FHEQ. % % 

INCOHRECT 69 46.9 46.9 

CORRECT 78 53.1 53.1 
------- --.'-~- -------

'rOTAL 147 100.0 100.0 

The relationship between their ability to identify their 

sent:ence and their reported feelings while in court~ 

. also not 3igni .fiean t nor was the LlCt t.hat they hac. or 

had not. legal represent~at.ion. However t many vmuld l1ave 

had post.--court <":iscussions with welfare staff in relation 

to disposition which might~ have affect:edthe influence of 

emotional state on disposition identifieati.on. 

Roughly two-thirds of the juvenile,s in bot~h the general and 

defended samples clai.med that they understood all or most of 

the court proceec1ings. The rema::_nder repori.::ed that they 

understood little or nothing of the proceedings (i.e. 'only 

some of it' f 'only the sentence', 'nothing'). There 

\vere trends that defendants wi til more experience claimed 
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more understanding than those with no previous experience. 

Males reported better understanding than females, as did 

older in contrast to young defendants. These trends 

were not significant, however. Importantly, there \':,lS no 

diL'ect relationship between previous experience and 

understanding. Though a nurrJ)er of juveniles reporting 

understanding gave the reason for this as 'I've been 

before I knew what they were talking aboutl. 

The major reason given by t:.he juveniles fc:c nut being 

able to understand the proceedings was that they were 

unable to understand the forms of speech used in court. 

Some respondents referred to difficulties in understanding 

the speech used to address them by Magistrates and 

Prosecutors and other participants. Others indicated that 

they were unable to understand the speech used b6tween 

various personnel though they were able to understand 

what was said directly Lo them. ot~her respondents com-

plained more sp(~cifically about the use of legal jargon 

and codes, which rnade I at least l some of the proceedings 

incomprehensible to them. These problems seem to arise 

from the use of elaborate and restricted speech codes by 

court personnel.. Difficul t.ies with comprehension are 

also a consequence of agel class, and dialectical 

differences in language and speech competence. 

Fears (1978) has analysed the communicaJcion between 

juveniles r parents and cc.mrt personnel in a nUlll1)er of 

English courts. She suggests that the juveniles' ability 

to understand is contingent upon the sorts of speech code 

used. Her analysis shows that though the proceedings 

start in a restricted code (the identification and 

charging of the juvenile, the pleading process, etc.) 

the official participant:s seem to use more of an 

elaborat.c code which the juveniles have difficulty in 

understanding. Not only do the magistrates and other 

offici~ls dominate the proceedings verbally, but their 
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speech is also much more complex than that of the 

defendants and their parents. The typical contribution 

of juveniles is 'yes (sir) I or 'no (sir)' 

(1978:144) concludes that; 

Fears 

It seems likely that the combination of 

emotional stress and complex language reduces the 

child IS abili t.y to absorb what is said. 

This study generally supports Fearls conclusions. (See 

also Carlen, 1976). It was shown. above that the defendants' 

reported emotional states were not significantly related to 

their reported level of understanding or their scores with 

regard to the identification of court personnel or the 

disposition they received for court. This does no"t I 

however, ffiedIl that there is no relationship. As 

suggested above in relation to disposition, the relationship 

may be hidden by the fact: that many defendan·ts receive 

information about dispositions following their appearance 

from welfare staff. Court cHld v7elfal~e staff in all the 

courts rcmi":l.rked how defendants frequeni:ly llO!ft court in a 

daze and have to ask 'what happened' . This situation was 

obserVE'd in a Dumber of cases by reseurch personnel. 

More generally, Anderson (1978:45) argues that: 

'rhe assimilation of such an experi ence necessar ily 

takes place outside the court, and the understand­

ing of it takes place against a background of ideas 

abou"t the .la'd and those assocjated 1;.-1.1. th it 

developccOd in a social context among fricmds and 

fami ly. 

This sort of process may distort the relationship between 

the I st,age frigJ"lt' expex"ienced by most defendan'ts ill court" 

and their understanding. 

undoubt:edly complex. 

Though the relationship.is 

Most of the defendants (94.7% general and 100% defended 

sampl(3) ideDt:ified the masristrate. Over "lIvo-thirds 

identified the member and prosecutor and over half the 

bench clerk and the police> orderly. Only 41~ of the 
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defendants were able to identify the Community vJelfare 

Court Officer. '1'hi.s was especially a probJem in the 

Perth Courts. In the Kalgoorlie Court, on the other 

hand r because of the more personal and intimate 

relationships between officers and juveniles, welfare 

staff were readily identified and their role was 

understandable ·to their clients < 'rhe court officer was 

not just 'a guy sitting at the front writing stuff down' 

to the defendants in Kalgoorlie. 

On t.11e identification-of·-conrt-personnel scale, 29.6% 

scored less than 0 f 30.9% int.ermediate (0-4) and 

39.5% high (6-10). '1'he rela·tionship bet.\·wcn the score 

and the defendants' characteristics were not significant. 

Neit.llcr were the relation:::;hips betvlPcn t.he number of 

previous &ppearances and the defendants! status and 

identificat.ion score. HoweveI: i there \;ra.s a trend f0r 

those with no previous appearance to score somewhat lower 

than those '<;Jith exj.?c, rience. Half of Jche de fendaJl ts 

though t thore \Vas a re lationship betweell the Children 1::3 

Court and the DeparLment, for Community VJelfare. Twenty 

one (1 L! <,~) t-l'ouc·1'1+· tl-,-,-l- tl'8J-e '-1"'S no reJ::>t;or1c'r'·'p ~'nu' ... flO "-' 0 .l:) J . \,,,. .1 C!.. ...... ...... ~ _ V-.. cJ..... ~ .. . '-"'" .L ... ,:::-; _1 J.... '-A ~ _ 

thirty (20.4%) were not sure. Three types of relat~onships 

were delineated by t.he respondents; 

(a) welfare st.aff make recoI!'me.;nd~'Ltion;:.: to ·the cou:ct l 

(b) the Department controls dispositions (probaJcion 

etc. ) 

ec) an organizational/legislative rel.ationship. 

None of the juvenileE suggested that the relationship ,"",'as 

of hIO or all of these types 'it1hich would be closer to 

the reality of the situation. Their vi.ews were therefore 

limited and partial. Though this undoubtedly reflects 

the amb igui ty 0,£ the Departm.en t.' s role. Ne i ther t.he 

identification of a relationship or the type of relation­

ship identified was significantly related to U18 defendants l 
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sex, ethnicity, work status, age, family status, class, 

type of housing, or place of residence, case type and 

more importantly, record. 

Just over half (53.1%) of the sample were able to 

correctly identify the disposition they received from 

court. This was not significantly related to the 

defendants' records (number of previous appearances 

~r status) not their sex, ethnic~tYf age, work status, 

class j type of housi.ng, place of residencC', case type or 

the defendant~s I emot,ional St.<:ltus while in court:.. HOh7eve:r f 

as was shown in the preceding chapter, the defendan~s 

did seem to have a fairly adequate understanding of ths 

meaning and consequences of various dispositions. In 

court I both magist:ra-t('s and membcrsvlsre obSe}~V8d to 

incorre::c 'ely ncune c1ii::~po~.;i t j,ons while sentencing de fendan tr; 

--;l<d/o'-c~ _, ..L discussing possible dispouitions with welfare staff. 

It is, therefore, not too surprising that some defendants 

are unab to correctly identify the disposition they 

J:ecei ved. ~j'2 ability to correctly identify the official 

name of a disposition may therefore not be a good indicator 

of the defendants' understanding of court procedures and 

ou'tcoms. 

Though roughly two--thirds of t~he juw;1iles claimed to 

comprehcild all or most of the proce~djngs and were awa~e 

of a relations'hip between the Department. for Community 

Welfare and the court (though their views of the relation­

ship were 1im3. ted and parU,CJ.1) I they g'?nerally scored 

poorly on the court personnel identification scale. A 

third of the respondents 'failed to identify the menilier 

and prosecutor, and slightly less than half were unable 

to identify the bench clerk and court orderlies. More 

signi£icantly only 41% of the juveniles were able to . 
identify the court officer. These data indicat:e that 

though the respondents g8nerally '1 • C_I_a,1_m to underst:and the 
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A number of defendants, on the other hand, indicated 

that they did not consider an understanding of 'only the 

sentence' as adequnte. Despite this it would seem that 

the dimensions of what dcfendan·ts feel they need to 

understand is delineated by their central focus on the 

out.come of the case and conseguc;nt_ly their att(;"ntion 

to and perception of court personnel is related to this 

and at.tention focused on the magistrate. This research 

was not abJ.e to examj ne vihat ·the. deferJcla;-lts considc!red 

to be relevant to their under:st.anc1ing of the case. 

Because of the effec~s of these factors, their level 

of comprehen:.:;].on may be SOlTlevlhat lower than they have 

indicat_ecJ here. 

between und2rstanding and the defendants I past experience 

(as measured by the number of previous appeara.nces and 

st.atl1S) ~ The defenJants' reported level of undcrstunding, 

identification of personnel, scaJ.c score, knowledge of 

C01.1rt/CoTImmni-i.:.y \\Telfure relationship or ability -to 

identify correctly their disposition did not vary 

signi ficant 1.1' with ci·thel: mca:3u:ce of n~c():cd f aH:ho1Js:;h 

there \-las some tendency for those with more experience to 

have a better understanding than those without. The 

defendant' s ov(~r(.-<ll level of h:.no\vledge was r moreover I 

not significantly affected by -[:he defendant.s! charact.er--

1· "t·l· "Co ( c· P)'· ag';:' ~;:t ....... ~) .. ::>...... \" C C. J ethnicity or work status) , the 

characteristics of his family, class, type of housing, place 

of residence or case type. It is possible that the 

measures used here were not adequate to explain levels of 

understanding_ Nevertheless, variations in understanding 

do seem to be the result of a complex relationship 

between eXF,erience I age f maturity I socio-linguistic 

competence and general knowledge. There were also no 

significant relationships between the defendants' reported 

level of understanding, their identification of personnel 



33,6. 

scale scores, and their knowledge of relationships 

between the Court and Community Welfare. There. was 

a slight trend for those who reported t.heir: level of 

understanding a.s how t:o score low on the personnel 

identification scale. This probably reflects the 

post-court inputs of' friends and farnily vlhic:h enable 

defendants to assimilate what has taken place. The lack 

of significant relationships between experience, 

age, and race and understanding are similar to the 

resl).lts from the KOL !:-:;t.udies by La. Kind, ct. al. (1977) and 

Rafky and Sealey (1975). H2pgood (1979) unfortunately 

did not examine defendants I ability to identify key court 

personnel in t:.enns of their records, although he did 

report that they did not vary significantly with age, 

class or type of housing. 

The higher levels of positive ideIltification of key court 

persOJ~n .. ?l i.n d-Li.s study campeu:'ed vJith t.he rc:sul ts obi.:a.ined 

by Scott (1957) 1 Howells and B~ooks (1966) and Hapgood 

(1979), result partly from t~e fact that the criterion 

for positive identification was tho role of the personnel 

and nCG1J2ncJ.dt,u:ce. Thi s st.udy also diffe:ced fro;r! others 

in that an independent record of who was present in 

court w~s obtained and compared with the respondents' 

'Ihe hypothesis' relatirlg 1.:0 defendants' understanding is 

fully supported. The various dimensions of comprehension 

were not affcc~ed by the defendants' sex, age, ethnicity, 

work sta~us, record, family status, class, type of 

housing, place of residence, or case type. There was 

also no significant relations!1ips between the various 

dimensions of underst.ancling examined. Another factor that 

need~-; to be considered are the differences between the 

defendants' understanding of court processes after court 

and their understanding during court: It was shown above 

(Chapter 6) that defendants' expcctatio~s of court were 



based on their previous experience and that novice 

defendants frequently hnd expectations of proceedings 

based on images of superior courts t~ey gained from 

television. What actually happens then does not 

match their expectations. Unlik.e the situation in 

adult courts, where defendants may be able to view 

preceding cases and gain some understanding, however 

minimal, of the proceedings (Brickey and Miller, ·1975 

Ute, 1974 ), ~uveniles are unable to do this, as the 

court is closed to the public, and thus h~ve to learn 

as they go. A nurnber of respondents mentjoned the 

problem of playing it by ear when qnestjonc;d about. 

understanding. 

Case 

"I l..mdeT~;b)od most of i·t (Probe) They talked 

about t.he panel. 

in front of the pan~l. I said no, because I 

didn! t. knm) wb.at it was." 

Case 

"J.Vlost of I'd say. Mr c X /'7\-1 8-7 
C' 0,--1- C f-~.l __ ~:>.. _j;i _J _/ ~ ~~ \,.... )_ 

explained what would happen and the rest ·r 
guessed. II 

Conclus.ions 
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Various authors (B1umbe.rg, 1969; Ccu'len f 1976 i PricsJcJey, 

et. al 1978; Hapgood, 1979) have argued U1 t defendants 

are disadvantased in the jUdicial system because of 

their lack: of understanding of court processes. Hore 

specifically, Fears (1978:133) has suggested that the 

lack of comprcl1c.:nsion bas a number of important 

consequences in that: 

(1) "There is a legal principle that justice must 
. 

be done, and it is therefore important that 

the child and his parents fully understand the 

formal aspects of the hearing. 1i 
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(2) "The acts governing the juvenile courts 

require the courts to reach i·ts decision 

'having due regard to the best int~rests 

of the child' ,and in this context it is 

considered desirable that the court gain 

some understanding of the child's view 

of his situation.n 

(3) Ht/jagistrates have expressed the view that 

e.:.hey see' the court room appt;::arance as 

being partly an educational experien~e, where 

they try to show the child the s6cial and moral, 

-'IS \,~(o,l'! -1'" 1'-'(~al c'o,-),-c'oll''''r"'c'''"s of 11'iS "'c.tions If c_ Ii "_"'''~ c_~w ~L\..:;,;.3 .... ~ ... ;)\,.-~ -i . "- .J, .-t.;. --<- _ u. ..L. - .. 

She argues that the type of comInunication which takes 

place in court is not conducive to the defendant gainjng 

an und2rstanding of court proceedings. Because of thjs, 

the &bove I goals I are Uii '[ ly to bf~ rea,lized. It If, 

worth reiterating that the magistrates are not only 

in·tercstec1 intLc I eCiucCl,t.ion! of the defendani: f but 

also in lectu.ring -C.o I cajoli.ng and th:r'eatening the 

defenda.nt,. This process frequently involves the use of 

bluff and false informat.ion. This 11'.ay be e f fecti ve \Y:i. t:ll 

some d'2fendanL:-; f but. 3.i: n-:ay hinde:c (Jcfcndani:s from gaining 

an understanding of courl~ proceedings. It may in fact 

furtheJ: mystify the proceedings and alienate the juveniles 

f::t:om the judicial ~".yst.em (La Kind, et. ali 1977) < 

. MYE:t:ificat.ion .may I in faele f result from an appearance 

wi thout. attempts by the cou:rt to bluff deft 'ldan·ts f given 

the way in which they presently operate. 

OVGrall, only 40% of the defendants score well on the 

personnel identification scale. '1'11ou9h the vast majority 

of defendants identify the. magistrate, a Li.ftl1 fail to 

identify the pro::.;eeutor and a third the member. Hore 

importantly, the] generally fail, particularly in the 

metropplitan courts, to identify the Department for 

Cornmuni.-ty Ivelfarc cou.cL oiLl.eer. TbeYr thus fail to 



recognise the relationship between these officers and 

the welfare staff who interview them and the 

present~ation of Informative Reports t~o court. (1 

have pointed out above, that there is some confusion 

as to the identity of the welfare staff interviewing 

defendant:s. This inabili t:y to identify the conrt 

officer is coupled by a lack of any understanding of 

many of the defendants and a limited understanding 

of its role(s) by half of the samplec This sit:uation 

is serjous, given 

(a) the ambigl.l.ity as ·to the role (s) of 

welfare staff in court; 

(b) the non-accountability of staff to the 

defendant an.d t:he public in general i and 

despib~ t:11is I 

(c) the fact that court officers can, and 

frequently do, play an important role 

in court proceedi~gs and their outC0~CS 

(~ee. above Chapter 6 for discussion) . 
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It is then essential that the position of staff in court 

be claxified and t:.hat mechanisms be developed ·to 

C'!-dequately inform the defendc:mt and his family of t:hi,; p 

and that officers be accountable in court to the 

defendant, to the court and ultimately to the public 

.for their submissions. 

A lack of comprehension of court proceedings by 

approximately a third of the sample and the reports that 

a principle factor causing this was the type of speech 

used by the magistrates and other official participants, 

raise se:cious questions as to the effecti veness of the 

court in fulfilling its goals. As La Kind, et. ale 

(1977: 336) have argued 'itJi Jell regard to American Children IS 

Courts: 

IIrrnrough its reliance on informal and potentially 

unreliable channels of communication, our system 

of juvenile justice does not work; an obligation 



to educate courts, schools, the media, and 

direct service personnel must present the 

theory and operation of the system in a way 

that will facilitate comprehension by those 

most directly affected f the kids. 1I 

Western Australian Courts and the Department for 

Conmmni ty ~\Telfare have the sarne obligations. This 

study has shown that these obligations are not being 

fulfilled for a large proportion "of defendants. 



341. 

Chapter 12 

EVALUATIONS OF FAIRNESS AND ATTITUDES 
TOWARDS LAW ENrORCEMENT AGENTS 

INTRODUCTION 

It is C01ThTlOnplace in sociology and criminology while dis­

cussing issues of juvenile justice and treatment to use 

the term the sense of inj us._!_ic._~.·. 'rh:i.s t_erm was used by 

Matza in his study of the drift of juveniles into 

delinquency and is crucial to his argument. Matza contends 

that the applic~ti0n of a system of 'individual.ised justice' 

gives rise to inconsistencies and therefore the feelings of 

injustice. He, for example, refers to the juvenile justice 
.." . 1 

system as one of 'rampant Q1Scretlons l
• This sense of in-

the drift of juveniles in.to justice has as its consequc'nce 

delinquency. He argues that; "'rhe moral bond of the law is 

loosened whenever a sense of injustice prevails'! (1964 : 102). 

This occurs because of the fact that the legal order is b~scd 

not simply ori a system of coercion but also on a belief in 

the leg1 tirnacy of the sysb:::1n. 

The maintenance of law depends partly on· its 

legj.timacy. Among the basic elements of legiti-

mate order i3 the belief on the part of subjects 

that some sen~lance of justice prevails (1964 :102). 

When a SC'.lse of inj useice prevails the syst.em loses its 

legi tirnnJ·Y. 

Matza also contends that as well as & sense of injustice a 

cynical attitude to the court and law enforcement agencies 

develops if juveniles experien~e unjust treatment. Juveniles 

evaluate the justice of their treatment in terms of its fair­

ness. t-1atza suggests th.a·t !9ir!?-~ss appc.ars t.o be a shor·t hand 

method of describing the feeling involved in the sense of 

justice. He suggests the fundamental issues .c 0.1.. fairne::::3 are: 



(a) cognizance; 

(b) consistency; 

(c) competence; 

(d) comlT;cnsurabili ty f and 

(e) comparison. 
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To illustrate these elements he suggests the following is 

a method used by people to assess whether they have been 

fairly treated or not. 

It is only fair t.hat some stet)s be taken to 

ascertain whether I am really the wrong-doer 

That I be treated according to 

others of my status (consistency). That you 

who pass judgment on me sustain the right to 

do so (competence). That there 18 a relation-

ship between the magnitude of what I have done 

and '\tlhat. you propose to do to me (ccnnmensurclbil:Lty). 

'l'hat the diffarcrices between the t.reatment clf my 

status and others be reasonable and tenable 

(co -nr"-' 'I"]' eOl-1) J. 1, .Jc~..... . .•. ..; " 

(1964:106) 

There are, however, two basic problems with Matza's argument. 

Firstly, there is a lack of data or obscrvati.ons to suv~ort 

his argument.'s; secondly, his discussion is ·to some extent 

based on a false comparison between adult and juvenile courts. 

'l'ha."c 5.s I it is often as.sum(~d U:~a·t j uVt;nile COU:C1:D ':H'e b2<S(~:3_ 

on sy~;t.ems ()f, individualised :iustice Hi 1-.h their underlyi!1g 

philosophy of rehabilitation and that adult courts arc based 

on an adversary sys-Lem and operate almlg due process lines, 

Lower courts f in particular I are often similar i.n opera.tic:]! 

to juvenile courts (Carlen, 1976; Wiseman, 1970) and they are 

supposedly based on a system of individualized justice and 

oriented ·to rehabili ta:tion. Howev'er f ·the actual rela.tion ship 

between philosophy and everyday operations is open to question 

(Hagan et. a1., 1979). 2. 

Few studies, however, have attempted to examine the issues 

raised by Matza. Many, 6n the other hand, refer to the 

is~;ues of the sense of inj ustice to support their arguments, 
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for either the elimination or changing juvenile court 

systems as they now stand. Only one major study has been 

conducted to examine the issues of fairness and justice 

(Hapgood, 1979). Hapgood attempted to operationalise 

Matza's notion of fairness. He developed eight operational 

dimensions. These dimensions were:-

(1) acceptance of guilt; 

(2) accuracy (from the defendant's point of view) 

of evidence; 

(3) freedom of plea; 

(4) proper establishment of guilt; 

(5) commens1J.rab.ili·ty; 

(6) comparability; 

(7) suitability to personal ne~ds; 

(8) the defendant's acceptance of the legitimacy 

0;(; trw cour·t < 

The major dimension::; were conullE:I1surability and comparabilit.y. 

Ot.:l1C1: auth.orf:3 helve rC!.:erred to is::;u8s of the fai.:cness of 

treatment by the court, as part of their studies of various 

aspects of juveniJes perspectives or reactions to the 

juvenile court system (Scott. 1959 ; Baum and Wheller, 1968; 

Snyder, 1971; Lipsitt, 1968, for example). 

Giordano (1976) has examined the development of cynical 

attitudes towards the court and law enforcement agencl2s 

to test the other part of 

Ma..tza IS argUTI'!2nt. l\ \vide range of other :r:esearch has be(;n 

conducted on attitudes towards law enforcement, agE~ncies and 

agents (Waldo and Hall, 1970; Winfree and Griffiths 1972; 

Cotton, 1974; Munn and Renner, 1978; Rafky and Sealey, 1975 

and La Kind et al., 1977). Howevai, little of this work has 

been conducted specifically with juvenile defendants. 

Casper (1978 (b)) reported on the evaluation of the fairness 

of sentencing by adult defendants from three cities in the 

U.S.A. Casper examined defendnnts' notions of fairness in 

relation to: 



(a) just deserts - sense that the events befalling 

a person are somehow appropriate; 

(b) equality of treatment; 

(c) adequate procedures - the way in which decisions 

are made or outcomes occur. 
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The notion of just deserts is equivalent to Matza's notion 

of com.mensurabili ty. Equalit:y of treatment. covers the 

issues of comparability and consistency and adequacy of 

procedures in part that of co~petence. He (1978 (a)) also 

examined their attitudes to the judges, prosecutors and 

defence attorneys involved in their casco 

In the present study we attempted to measure the defendants' 

evaluations of the fairness of their treatment by the court 

and their atti,tudes tOvJClnls agen~::s of the criminal justice 

syst:el'P (e. g. opinions about the 

funct5_ons of the Child:ccn IS COliXt. Their evaJx~at:ic>n;:;: of 

fairness will be discussed first. This will be followed 

an exarnination of their opinio}':s about. the fun,ctions of the 

court andthpir attitudes towards magistrates and police. 

The total sample will be discussed as a unit in this chapter. 

Eval11ation of Fairness 

Tl~ youths were asked two questions specifically relating 

to the fairness of their treatment: II Do you think you 

should ha ve gone t:o cou:ct?" and "Do you t 11 ink the Court! s 

decision \'laS fair?!! In each Cclse the r8spondents were 

probed for reasons underlying Uwir anf;;~vers. Two hypot.heses 

were established to assist wit-.ll the analysis of 1:he dat.a. 

The first Has:-

That the acceptance of guilt, acceptance of 

referral to court, and assessment of fairness, 

would not ~e affected by the defendants' sex, 

age, work status, ethnicity, class, type of 

h ' f '1 ousl.ngr .:."'lL y type, record, type of offence, 

type of case or place of residence. 
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It has been shown that the acceptance of guilt by the 

juveniles was of central importance in their accounts 

of the reasons for their actions in relation to the 

police and the court (e.g. confessing, pleading). It 

may then affect their evaluation of fairness. As well 

as the acceptance of guilt, the acceptance of referral 

to court may also be related to their evalua-tion of 

fairness. For these reasons the second hypothesis was 

examined. This hypothesis stated:-

That the assessment of fairness would not 

be affected by the acceptance of referral 

to court, the acceptance Qf guilt, per­

ceptions of the functions of court or the 

disposition received in court or the 

defendants' assessment of the seriousness 

of the off8nce. 

The defendants' assessmcnt~ of whether they should have been 

referred to court or not are shown in Table 12.1. Data were 

not collected from 20 youths and four said that they were not 

sure about referral to court. Of the 123 defendants who gave 

definite responses, 81 (65.9%) said that they accepted that 

they should hav2 been referred to court. 

Tp.BLE 12.1 

ACCEPTA.NCE OF llliFERRAL TO COURT 

ACCEPTA.NCE ABSOLUTE RELl\TIVE AD.JUSTED 
OF REFERRi\L FREQ •. ~'HEQ • FREQ. 

(PCT) (PCT) 

-Yes 81 55.1 65.9 

No 42 28.6 34.1 

Not suri..~ 4 2.7 I-1issing 

No D"lta, 20 .. 13.6 Hissing 
-- ---~--- .. --

'l'OTl\L: 147 100.0 100.0 ----- ---- --------

VALID CASES 123 MISSING CASES 24 
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As with the acceptance of guilt, there was a sianificant 
J • 

relationship between the type of case and acceptance of 

referral to court. As is shown in Table 12.2, those in 

the defended sample were much more likely to reject referral 

to court than those in the general sample (64.7%) compared 

with 29.3%). Acceptance of refer~al to court by the 

defendant also varied significantly with the type of charge 

brought against the defendant and to a lesser extent, with 

the defendants' assessment of the seriousness of the offence. 

While 82% of those charged with property offences accepted 

having to go to court only 26% of those charged with offences 

against !good order' and the oernon did ,. (Table 12.3). 

A.Cl.1::-;1-}.'!~\}·D; 

Of' l~E}T~Et~~\L 

ACCr;PTl'.11CE OF REFERRl',.L TO COU.?-1' 
BY CASE TYPE 

___ <~~A_'~_'-' _________ • __ '~ _______ _ 

RJd rc"T 
COL 1'C'1' 

YES 

NJ 

COIJ-Jl·;,l 
'IO'I'AL 

70 

92.1 
6 

7.9 
70.7 35.3 

60.3 5.2 

---------------
29 11 

72.5 27.5 
29.3 64.7 
25.0 9.5 

.... ---~-------~-- ,--.,.~~ ... -~~--
99 

85.3 
17 

14.7 

OJRT,'tX:'.E.D an: S\..'-lllliE =c 6.562,13 !'iT'IH 1 DEGPEr; OF FFEELU1. 
SIGNIF IO",CE == .0104 

PlM CHI f-QUAJ<E == 8.05](;5 hT1P 1 D)O(";1'"' O't' r.-'-'PC"-"-"" 
-. '" .4.. -' .J1\. '.tt... ..' J..~ l'V:'l':'-L", ... t..'<J.. 

SI(;l'aFIGlc\'2E '" .oo~::; 

NlNBER Oi:' I-rrs;;nx; mSElNW:'lCNS =0 31 

Acceptance o[ 
}{efocrral 

TABLE 12.3 

ACCEPTAliCE OF REFERRAL TO COUR'r 
-----~y-f~:EC'OE~=:Q[[~'~f:~~~-----

PrOferty 

TYl)E OF OFFENG', 

Good Order/ 
Person Total 

rrxq 
1'0'1::'';1:, 

76 

65.5 

40 

34.5 

116 
100.0 

\ 
----.-.~------.-.----- ._-----_._-------

YES 100 82.0 6 26.1 106 73.1 

.-~--.. --------
NO 22 18.0 17 73.9 39 26.9 

------_. --.-------.---
'tOTAL 122 100.0 23 100.0 145 100.0 

orr SQUAJ'lli : 30.7328 l-llm 1 DEGReE OF FREEDOM. SIGNIFIC.~"CE ~ .0000 
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The relationship between the acceptance of referral to 

court and the assessment of the seriousness of the 

alleged offence was in the opposite direction tq the relation­

ship between the acceptance of guilt and the defendants' 

assessment of seriousness. Whereas those who thougl~t that 

the offence was serious tended to reject guilt, they 

tended to accept referral to court. Thirty eight (73.7%) 

of those evaluating ~t as serious accepted court inter­

vention, while only 18 (47.4%) of those claiming the 

offence was ndt serious did so. (Table 12.4). 

ACCEPTANCE 
OF RCFE RPJ'.IJ 

'1'0 COUE~L' 

COH.l<EC'I'ED CHI 

RAW CHI 

TABLE 12.4 

ACCEPT/\NCE OF 1<'EFERR1\J~, TO CODErI' BY 
ASSESSMENT OF OFFENCE SERIOUSNESS 

COUNT 
ROW PCT 
COL PCT 
TOT PCI' 

YES 

NO 

COLUlV',N 

'I'OTAL 
',' 

SQUllliE -
SQUARE --

SEIUClJS 

5.12803 
G .17328 

38 

67.9 

73.1 

42.2 

14 

41.2 

26.9 

1.5.6 

52 
57.8 

WITH 

WITH 

1 
1 

NOT 

Sj~RIOUS 

DEGRE;E 

DEGREE 

18 

32.1 

47.1 

20.0 

20 

58.8 

52.6 

22.2 

38 
42.2 

OF 
OF 

FI<.EEDOM. 

FREEDOH. 

RO';\T 

TOTAL 

56, 

62.2 

34 

37.8 

90 
100.0 

SIGNIFICANCE .0235 
SIGT:HFICAI\'CE .- .0130 

NUHBER OF MISSING OBSE1WATIONS ,- 5'7 

The number of offences the juvenile was charged wi t.h also 

significantly related to the acceptance of having to go 

to court. Defendants with one charge were much less 

likely to accept the need for Court appearance than 

those charged \,:i th t'V10 or' more offences. Only 53.8% of 

those with one charge accepted the legitimacy of going to 

court, while 89.7% and 88.9% of those charged with 
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2 to 5 offences and v:i th 6 or more offences respecti vely 

did accept the legitimacy of a referral (Table 12.5). 

ACCEPTMJC'..E 
OF HEH::PY .. l\L 

COUNT 
RUH PC1' 

COL peT 

TOT PCT 

YES 

NO 

COLUl.1N 
'1'0'1.'1\1, 

1 

42 

55 .. 3 

53.8 

36.2 

36 

90,0 

46.2 

31.0 

78 
67.2 

'l'ABLE 12.5 

Nm.mER OF CHARGES 

2-5 .. 6 or m01.-e 

26 8 

34.2 10.5 

89.7 88.9 

22.4 6.0 

3 1 

7.5 ~. :' 
10.3 11.1 

2.6 .9 
.~ .. <--.-----

29 9 
25.0 7.8 

ROW 
TOTAL 

76 

65.5 

40 

34.5 

116 
100.0 
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Hl'c>.H CHI SQli2\RE :=: l/~. 35780 vlJ'.III 2 DEGREES OF FREE.DOI·1. SIGNIFICANCE = .0008 

NUHBER OF l·lISSING OBSERVATIONS -- 31 

Of the defendantsJ characteristics, ethnicity was the only 

variable that was significantly related to acceptance of 

referral to court (see Table 12.6). The vast majority of 

Aboriaines (93.3%) responded that they accepted going to 

court, only 57.6% of the non-Aboriginal defendants' 

accepted referral. This pattern is similar to their 

acceptance of guilt and confessing to the police. 
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ACCEP'1'l\NCE 
OF REFEP.H}\L 

CORReCTED CHI 
PJ.~\'l Cdl 

TABLE 12.6 

ACCEP'rANCE OF REFEHRI\L TO COURT 

COUNT 
ROH peT 
COL PC'l' 
TOT PCT 

YES 

COLm,iN 
~,'OTl\L 

SQUl\I\E 
SQUAlill 

NO 

BY ETHNICI'I'Y 

ETHNICITY 

l\BOHICIhIAJ.J 

28 

34.6 

93.3 

23.0 

---------,---,-

2 

4.9 

6.7 

1.6 

NON­
ABORIGINM.J 

53 

65.4 

57.6 

43.4 

39 

95.1 

42.4 

32.0 
--_._-------_._---------

11.3(3847 
12.94004 

30 
24.6 

IvITIr 1 
vJI'IH 1 

DEGR':;E OF 
DEGRE;r~ OF 

92 
75.4 

PPJ:EDOH. 

Fl~EDOH. 

NUllilBER OF HISSING OBSERVATIONS = 25 

ROW 

TOTAL 

81 

66.11 

41 

33.6 

122 
100.0 

SIGNIFICANCE 
SICNIFIC1\NCE 

Defendants' social cJ.ass, family type and type of housing 

were not signifjcantly reJ.ated to acceptance of court 

proceedings; nor int-l~:,restin<]ly I we:r(~ their statuses or 

number of Freviou~; court appC'arances. However, defendants 

from Kalgoorlie tended to reject referral to court more 

frequently than those in Perth. Over hi.Jlf (57.9%) of tlle 

Kalgoorlie sample said that they should not have been sent 

to court. Slightly morc than three quarters (77.5%) of 

t_he d<?fendants in Perth accepted referT21 to court. The 

reason for this 'difference is not altogether clear. 

To summarise nearly two-thirds (65.9%) of the defendants 

said tll2t they should huv'e gone to court. The acceptance 

of referral varied signifi~antly ~ith the type of case 

the defendant was listed in, the type and number of 

.OG07 

.0003 



offences, the defendants' assessments of seriousness, the 

defendants' ethnicity and place of residence. 

Defendants were asked to evaluate the fairn~ss of the court's 

decision. ("Do you think the Court's decision \vas fair?") 

and they were asked to give their reasons for their assess­

ment. Table 12.7 shows the distribution of responses. 

Seven juveniles said they were not sure and data was not 

collected for ten. One defendant ,gave a reply which was 

incomprehensible. Of the remaining defend0nts, 92 said 

that they were treat0d fairly and 37 indicated that they 

tho"lJC;Jht they 1}ad been treated unfairly. On adj usted 

frequencies 70.8% of the defendants thought they had been 

treated fairly and 28.5% felt that they had been treated 

unfairly. 

'I'ABLE 12. 7 

DEFENDANTS' ASSESSMENT OF THE 
FA~HNESS OF THE COURT!S DECISION 

FAIRNESS 

FAIR 

UNFAIH 

OTHER 

NOT SURE 

NO Dl-:rA 

'1'0 TAL 

ABSOLUTE 
FR.EQ. 

92 

37 

1 

7 

10 

147 

RELATIVE 
FREQ. 

% 

62,6 

25.2 

. 7 

4.8 

6.8 
-------

100.0 

ADJTJS:;i~~r 

'FREQ. 
% 

70.8 

28.5 

.8 

MISSIFG 

MISSING 
--------

100.0 

j 
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There were no significant relationships between the 

defendants' sex, ethnicity, age or work status and the 

assessment of fairness. There were also no significant 

relationships betweeri the defendants' social class or the 

type of housing and the evaluation of fairness. There was, 

however, a marginally significant relationship between 

family status and the defendan~s' assessments. ( Cl1i 

square - 4.02879, 1 degree of freedom Sj_gnificar:ce:= 

.0447). More defendants in single parent families indicated 

that they were treated fairly than defendants from two 

parent families. This relationshi~, however, may be 

spurious. The relationships between the type of offence, 

the number of charges and the city samples and evaluations 

were also not significant. Nei tl1er "ras the relationship 

between case type and fairness. However, there was a clear 

trend by those in the defended sample towards the assessment 

of their treatment by the court as being unfair. 

In the general sample three-quarters (77%) thought that 

the court's decision was fair whereas just over half of the 

defended sample (52.6%) felt the same 'day. 

FAIRNESS 

CORJlliCTED 
MH 

NUL-mER OF 

TJillLE 12 < 8 

ASSESSMENT OF FAIRNESS BY 

ASSESSMENT OF SERIOUSNESS 

CODNT 
ROv] PCI' 

COL PCT 
TOT PCT 

OFFENCE SERIOUSNESS 

SERIODS 

NOT 
SERIOUS 

1<.01>/ 

TOTAL 
._--.-------_ ... _--_. __ .. _-------_._-_ ... 

YES 

NO 

coLmlN 
rI'OTl~L 

CHI SQUl\.RE 

CHI ~;QUll.HE 

=: 

-. 

47 

68.1 

81.0 

49.5 

11 

42.3 

19.0 

11.6 

58 
61.1 

1.26004 
5. 28~) 73 

l'lE;SING ODSEH.\'j\'.i'IONS 

iVlTIi 

IH'IH 

.- 52 

1 
1 

22 

··31.9 

:;9.5 

23.2 

15 

57.7 

DEGREE 

DEGREE 

40.5 

15.8 

~7 
3£1.9 

OF 

'Jl? 

FREEDOM. 

FREEoor,l. 

69 

72.6 

26 

27.4 

95 
100.0 

SIGNIFICi\NCJ-C; -.• 0390 

SIGNIFICANCE .0215 
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JI.ccentance of Guilt: / of Referral to Court: and Fairness 
_---...L-:----~.-------~---------~~~-~ 

The relationships between the defendants' acceptance of 

guilt and of referral to court and their. evaluations of 

the fairness of their treatment were examined to determine 

if the relationships were significant. 

Acceptance of referral to court was affected by the 

defendants' acceptance of guilt. Although the relation-

ship was not highly Significant (see Table 12.9) those who 

either fully or partially rejected guilt tended to 

reject the legitimacy of court 1nt:erv(::::ntion. 

ACCEPTANCE 
OF REFERRT.;.L 
'1'0 COUET 

TABLE 12.9 

ACCEPTANCE OF REFERRAL TO COURT _______ ri. ____ ._~_~ _ _.. _____ , __ • __ ~. ____ ~~ ____ ~ __ • ___ ~_ 

BY ACCEPTANCE OF GUILT ______ ~.~L'+_."_~ ___ ...... ~ __ "._._<_~~ ____ . ____ _ 

COUNT 
l-\:O\~ peT 

COL PC'l' 

YES 

NO 

COI.JUIvlN 

'1'0 TAL 

IICCEFTANC''::; OF' GUII,T 

YES 

50 

78.1 

73. ~; 

52.1 

18 

56.3 

26. ~) 

18.8 

68 

70.8 

NO 

14 

21.9 

50.0 

14.6 
-------,-

14 

43.8 

50.0 

14.6 

28 

29.2 

ROI'l 

TOTLL 

64 

66.7 

32 

33.3 

96 

100.0 

CORRECTED all SQUARE := 

RAW CHI SQll1,IZE 
3.93908 Vi'ITII 1 DEGP£E OF f'REEDOH. SIGNIFIC7J\lCE 

4. 94118 ~'H'I'H 1 DEGHEE OF FEEEOOi'L SIGNIFIC!u:~CE -

NUMBEH OF MISSINC; OBSERVA.TIONS ~.:: 51 

.0472 

.0262 
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FI"l.IRNESS 

COl:ZPJ2:CTED 

PJ\W 

'l'ABLE 12.10 

ASSESSMENT OF FAIHNESS BY 

ACCEPTANCE OF REFERR!\L '1'0 COU HT 

COUNT 
Rmv PCT 
COL PCT 
TOT PCT 

YES 

NO 

rrOS'AL 

CjjI f"'1 r ..... Tl" i\ <r)l"(' 
0\-L U~""·'iJ\..L 

CHI SQUAPE 

-" 

-

ACCEPTANCE OF 
REFEERAL TO COUPT 

YES 

59 

72.8 

80.8 

54.6 
-----

3. 

It 

51.9 

19.2 

13.0 

73 

67.6 

1702 5 

4 .07202 

HITH 

WI'I'H 

1 

1 

NO 
,,----
22 

27.2 

62.9 

20.4 
'._-----

·13 

48.1 

37.1 

12.0 

35 

32.4 

J)EGt~}~}~ 

DEGREE 

on Jr 

OJ? 

RO\\T 
TOTAL 

81 

75.0 

27 

25.0 

108 

100.0 

FRE:E[)C;I\l,. 

FREEDOH. 

SIGNIFIC1,'j\iCE 
.0750 

~;IGNIFICi\NCE 
O~".-, ... ~ • ., .5 t 

--_._--------_. ----.------_._ .. _-_ ... _._---_. __ ._. __ .. --_ ... _-----_._-----------_. 

FAIRNESS 

COUN'T 
RmJ PCT 
COL perf:' 
TOT PC'l~ 

YES 

NO 

'fABLE 12.11 

ASSEssr·1E~NT OF Fl\.IRNE~';S BY 

ACCEPThNCE OF GUILT 

ACCEPTANCE OF GUILT 

YES NO 

65 22 

74.7 25.3 

80.2 57.9 

54.6 18.5 
---

16 16 

50.0 50.0 

19.8 42.1 

13.4 13,.4 

RO\\f 
'fOTI\.L 

87 

73.1 

32 

26.9 

COLUl>lN 81 38 119 
TOTAL 68.1 31.9 100.0 

CORP .. ECTED CIn SC2I..]l\I\E - 5.48554 'ilI'rH 1 DEGREE OF PREEDm·1. SICNIF.= .0192 
Ri\\'J CdI ~:;QUZ\Im == 6.57334 \\'ITII ]. DEGH.EE OF FEElmm·1. SIGNIF.= .0104 

NtJrvlBER OF .r-HSSn~G OBSERVATIONS = 28. 
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The defendants gave a wide range of reasons for their assess-

ment of fairness of their hearings. These reasons are out-

lined in Table 12.12 below. Some of the respondents accounted 

for their evaluation with reference to only one rationale, 

other provided two or more reasons in their accounts. The 

first rationale was a reference to the acceptance of guilt. 

('It was fair, cause I was guilty'). However, this rationale 

was more central to an evaluation that the outcome was unfair. 

(fIt was unfair because I wasn't· guilty'). The importance of 

this comes from the fact that only t\VO dcCendant.s \vere acquitted. 

It also 2rlses from the fact that the acceptance of guiJ.t is 

central t:o the defendants I orieni:.ations t.o court r (c. 9 0 pl(~a.cJ·~ 

in~r) . This rationale is equivalent to Matza's notion of 

cognizance. 

The State of one's record was another dimension; reference was 

made to both Ibad' and Igood! records (consistency). If thc? 

defendants thought the orrtcome was consistent with their record 

it was evaluated as fair. Comm'2Dsurability 'das ah"Jo used by 

the defendants to assess fairness. This element was referreJ 

to in terms of the seriousness of the offence. 

Case 53 

'Yes it was fair, cause it was only a minor offenc~.' 

Case 121 

'No, the fine was a bit heavy for what I done.' 

Defendant:s a1so rnade coniparisons vd."l::h 'ilh2.lL: co-defendant.s or 

friends or acquaintances received from the court. 

Case 248 

'1:0 0 ]'t'- DO~ ~a~lr bQc~1.1ce~ t11e c)~~er g"t"r' go~ 'e~ o~~ I -l j _ ;::" ... 1 \.- ,J..' _ _, \;_ I...J., ~ .l ,-l.t. '.. . .. ..J... .. L.. -t.." L ,4_.t I\' 

Case 335 

1'rv.lO years probation is a long time. A mate got busted 

untold times and he only got one year's probation. I 

The principle of comparability can also be seen to work in 

the other direction and be advantageous to the defendant. 
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TABLE 12.12 

RP.TIONALES FOR THE 

ASSESS~ENT OF FAIRNESS 

EVALUATION [ R A ~ I o N 1-1. L E 

I ! ACCEPTAl'JCE RECORD COMP1\RISON OFFENCE 
; OF WITH SEiHO'JS-I GUILT BAD! GOOD O'l.l-IERS NESS 

, iii SERIOUS I NOT SERIOUS 

I ! I I I YES I YES I . KO I YES YES NO 

, ! i I -------·1' ! !-------+-I----+------+-· I NO . NO 1 YES .1 NO I- NO YES NO 

OF 

FAIRl\lESS 

FAIR 

UNFAIR 

, 

I 
COURT PRO- I INCONVENI~NCE I. 

t 
I 

. I 
YES I 

I 

ADEQUACY OF PROCEDURES 

CEDURES 

YES NO 

FAIR 

ENOUGH 

YES 

NO 



Case 311 

'I got a criminal record and he !co-defendan17 hasn't. 
It ",ouldn' t have loo}~~~d fair if we hadn't got t.he same 
charge Lsic, sentencg/. It wouldn'~ have been fair to 
gi ve him a cornInuni ty ~,ervice Lordex:/ aud not, me. I 
suppose the judge thought that he had better give us the 
same thing. I 

Adequacy of procedure was also referred to by the defend­

ants. There were two issues here. The first related to 

the adequacy of the court procedures themselves. This 

type of rationale involved what Matza has referred to as 

competence, ("That you who pass judgement on me sustain 

the right to do SOli) as well as elements of' cognizance 

(that the appropriate steps are taken to ascertain guilt) . 

This principle WcotS m',?ntioned ef~pccially by t1lose '"ho 

were contesting their cases, where one issue was that the 

defendants thought was the lack of ev<:":n -handedness. 

~ a s e __ J-.?.J), 
'The magistrate believed the detective and not mc. I 

'I don't re,,'kon hE: LthE:c' magic3trCltg/ toole both sides into 
it. He listened to the cops and not to what I've said. 
I know I am hO~ guilty. They said I was so the system 
can't be too good, if you can find someone guilty when 
they're not. I 

'The other issue here v'[as inconvenience, especially in 

relation to defending a case. Defendants felt that the 

whole thj,ng "should have been got over with" on their 

first appearance and the inconvenience of having to go 

to court a number of times avoided. 

The last dimension in Table 12.12 has no equivalent in 

Matza's sc11emcs and could be refe:r:-red to as tlle 'fair 

enough' principle. That is the respondents conclude that 

given their record, the seriousness of the offence and so 

that the court's disposition is 'fair en ought , . This 

principle is in operation in the folloVYing statements; 

Case 167 
----~----

'I've been in trouble before, it could have 'been harder~ I 

Case 187 
-~--.~-------.---

, It \1 as' fa:L r . They could have sent me to Nyandi.' 

356. 

Other defendants mentioned leniency in the same way; it was 

fair bec:au,se they had'peen given a chance b:r- that the 

court was lenient with them, given the circumstances 
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of their offence, record, and so on (, It was about as 

lenient as I could get'). Combination of the above elemen·ts 

were given by various defendants in their rationales, though 

most used only one. 

I do not wish to give the impression that the respondents' 

judgement.,c~ as to whether the outcome \vasfair or unfair were 

consistently sin~le and straight forward. For some 

defendants, at least, the decision is complex and this is 

certainly indicated by the 'fair enough' principle. 

Case_. 3~] 

'It was sort of fair and sort of not. The police didn't 
have the story right and we didn't have the story right 
ei tber. But the PQljce were more wrong than \·te were. But 
he /the r,'tagistrat,g/ said that he had E1Q de his m.ind up cJ.qCE; 
ago Lbefore the conclusion of the cas§:./. I 

1~e defendant here is suggesting that though neither party 

had the 'facts' right (and therefor~ the outcome was sort 

of fai~) it was unfair because adequate procedures were not 

followed. The magi.strate did not La};e due account of Ule 

defence evidence. An :Lnte:cvievl with the n~2gis·trate conL~n,~ed 

the defel1dant'~ opinion. The magist~ate had, in fact, 

assumed that the defendant was guilty. He had operated 

on Ule as;:;umpU.on tha·t if the juvenile held bc;en prosecuted 

then he must have been guilty. ( , 'I"rlc· ~ c·, 0 f {')' "''''r- co rl rro 1" c C c, J.-=:O __ _ . '- ......... L~ c~,,~ J.L ~ t.._ 

young menilicy would not have arrested the defendant if he 

had not done something', he said). The use of the 'fair 

enough' principle caJ J s the dcfend.cUlt I s attention to rot 

only \vhat 11appened bU.t also to .... lh2.t could have been t.lle 

outcome of the appearance. Given that the defendant's ~orst 

expectations were not realised then t_he decision \ya~:; 

considered to be 'fair enough. I 

Case 54 _._"------

'It was fair. cause it wasn't really a serious offence. 
It was more than fair actually, nothing happened. I was 
expecting to get probation and lose my job,! 

The complexity that is frequently involved in the defendants' 

assessments can be seen in the following case. The 13 year 

old boy denied guiJt for the charge of wilful damage and 

contest('d the cuse. He wa~ found guilty and the charqe 

(first offenders) ana placed on 6 months supervision. 
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~2~_~ 33~ 

* "LIt \Vas [air/ beciJ.use they could have sentenced me hardel-. 
But they could have let me off because I wasn't really guilty.' 

The rationales used by the defendants to evaluat~ their 

treatmenL by the court arc consistent with the pattern 

described by Matza (apart from the 'fair enough' principle). 

This would indj,cate that the defendants operate on a traffic/ 

just-deserts model and not a welfare type model when they 

are assessing fairness/justice. 

Though these data are of course n6t sufficient in themselves 

to show this beyond doubt they are clear indications that the 

cor,cerne0. wi t.bthe issues of guilty, 

COlll1')~.:;r<:'1bility, comrnensurabj.li ty and adequate procedures. 

Few defendants, in fact, used what could be referred to as 

'welfare' principles in the evaluation of fairness. A 

conple of 'Lhe respondents mack mention of such factors a:::; 

'help' and 'sorting themselves out'. 

,~§ .. §.~_ ~l_~ 

* 'It will help me keep out of trouble, it will miJ.ke me more 
aWiJ.re of rnysel f and vlni3.c I'm doing,_ ' 

CLtS(-:~ 35 -- -~- --.. ---~ 

* 'It was fair, because it's the magistrate's job to know what 
is best for the cop~unity and I did wrong and I shall be 
sentenced till r sort myself out'. 

The emphasis on a tariff type model is also indicated by 

the fact that few of the youths saw ,the court as havinCJ a 

welfare function, the majority saw it as having ~ functjon(s) 

not too dissjmi~ar from adult courts (see below) . 

Summary' 

Those rej ecU,ng guilt_ for the offences tl1ey 'V'Jere charged ,'Ii \::,h 

tended to reject the legitimacy of their referral to court. 

The relationship between the acceptance of referral to 

court and the evaluiJ.tion of the fairness of their treatment 

was not significant, though there was a trend for those who 

rejected referral to think that the courts decision was 

unf<:itr. The relationship between the acceptance of guilt 

and assessment of fairness was significant. 1~is significance 

was reflected in the rationales the respondents gave 

for their evalllations of fairness. These rationales included~ 
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(a) acceptance of guilt; 

(b) state of previous record; 

(c) comparison with othei sentences; 

(d) the seriousness of the offence; and 

(e) adequacy of procedure. 

Evaluations were, however, complicated by the application 

of the 'fair enough' principle. Here defendants' weighed 

the disposition they received against the possible altern­

atives given the circumstances of their appearance. 

Pel-ceptions of the Funct10ns of the Court. ---_.---- -.-----~-.---"--------------" ............ ~--, ---
The juveniles' perceptions of the functions of the court 

",'ere elictt.ed. ("~'Jha-t do you t:hink tbe court's job is?") 

The issue here is, do defendants' in Children's Courts 

perceive the court as baving d J::·chabilicdtive/treatrnent. 

function or do they see it as having other function(s)? 

Following the pilot study it was hypothesized that the 

juvenile would: 

view t.hc' court aE: having ptmitlve/l>;tributive 
function rather than a welfare function. 

Their respons~s were coded into four categories of functions: 

(a) welf~1re function ("helping kids" I "keeping kids 
out of tTouble") 

(b) puni t:Lve function ("pur:ishing kifJs 11 I 11 sendin~j Jdds 
to homes ") 

(c) both welfare and punitive ("helping kids and 
punishJnq the~r. for whaJc they've doriE: f!) 

(d) 'other' (j_ncluc1in9 such issues as t11e admirLi :'3crat_ion 
of j u[3t.icc, general lavl ano order role and so fortll). 

Thirteen defendants weren't sure what the court's function 

was. and data was not collected from 24 (16.3%) defendants. 

Of the remainder, 29 (26.4%) thought that it had a welfare 

fUllctioD, 42 (38.2%) indic~ted that it had a punitive 

function and 9 (8.2%) thought that it was both wolfare and 

punitive in orientation. The remaining 27.3% gave responses 

which were coded as 'other' (,rable 1?13). 
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TABLE 12.13 

PERCEIVED FUNCTION OF 'rHE CHILDREN' COUR'r - .... --~~----.----'<,--,-.-~-- .. ---.---~------------~-----<~ .--~ 

PEHCEIVED 
FUNC'I'ION 

ABSOLUTE 
RELI\TIVE 

FREQ. 
ADJUSTED 

FREQ. 
FRI<';Q. 

Welfare 29 

Punitive/Retributive 42 

9 

Other 30 

Not. Sure 13 

No Data 24 

TOTAL 147 

% 

19.7 

28.6 

6.1 

20.4 

8.8 

16.3 
------

100,0 

% 

26.4 

38.2 

8.2 

27.3 

100.0 

VALID CASES 110 MISSING CASES 37 

It can be seen .from rrable 12.13 that tbe majority (73.6%) 

of the defendan-Ls see the function of tlH:; court aE:; one 

of punishing wrong-doers, the administration of justice 

and the majntenancc of law and order and HO on and o~ly 

a quarter (26.4%) of them thought that its con6ern was 

with the 'welfare' of the defendants. 

I 

'1'0 determine Vlh0t.her t.he youths' perception;-=; of the co<.<-,:-I:.s! 

function varied with their backgrounds the following hypotl10Sis 

was examined: 

'rha t t:1lC~ juveniles' perceptions of the court I s 
function would not vary significantly with their 
sex, age, ethnicjty, work status, record. class, 
family type, type of housing, place of residence 
or case t.ype. 

Apart from the two indicat~ors of ·the youths' records (the 

number of previous appearances and status) their perceptions 

of tIle court~)! fun~tion did not· vary significantly Vln~h 

their backgrounds. Both the relationships between the 

number of previous appearances and . status and perceived 

functions showed similar patterns for tbose with no or only 



limited previous contact with the court. Those with no 

previous appearance were more inclined than others to 

see the court as having a punitive function (55.6%) (see 

Table 1/'. 14) • Similarly youths in the 'first offender' 

category were also most· likely to view the court as having 

a punitive function (60.6%) (Table 1/,.15). 

Roughly equal proportions of youths with one to four and 

five or more previous appearances thought that the court 

has a welfare function (37.5% and 39.3% respectively). 

However those with five or more previous appearances were 

least likely to see the court as having a punitive function. 

Neverthelesf; the. maj orj. ty of ~{ouths in both ccltegories 

(6 in 10) said that the courts function was other than a 

weJ.fa:c(~ onc. (Table 12.14) Youths who were aJready under 

the control (PUC) of the Department WC1"'e equally di vi(lc,d 

on Hhat they thought the courts function h'c'S. Respondents 

wi t:h int.ermediate stat.us \<lere most likely (47. 8~~) to 

view the court as having a welfare function. However, 2S 

Hi th tl)'? relationship 1.x;~:vreen the number of prcvioi.1S 

appearances and perceived function the majority of youths 

thougLt. that the court had ot.her -L:r"Jan u welfare function 

(intermediate. status 52.2%, PUC status 66.6%). 

COUR'l" S 

Ftn~CTION 

TABLE 12.14 

PER(:'EIVED FUNC'l'ION OF' ']'HE COlJl,'l' 

BY 

NUHBER OF PREVIOUS ].\PPEj'J,]:,NCES 

COUN'r 
ROW per 
COL peT 
'IT'T PC',I' 

\-vELFI,LE 

NUl'1BEP OF 

PREV 1 OUS lll'PE T,H)\l)CE S 

a 1-4 
5 OR 
HORE 

3 15 11 

10.3 51. 7 37.9 

9.1 37.5 39.3 

HOI'! 
'l'0'l'];1, 

29 

28.7 

P.A~'r] CHI SQUARE .-

WITH 4 DEGRESS 
3.0 24.9 10.9 

DOH -----------" 

13.1988':) 
OF Fl~EE-' 

SIGNIFICANCE "" .0165 
PUNI'I'IVE/ 20 15 7 
RE'I'EIBUTIVE 

47.6 35.7 16.7 

60.6 37.5 25.0 

19.8 14,9 6.9 
-----,--------------

OTllEP 10 10 10 

33.3 33.3 33.3 

30.3 25.0 35.7 

9.9 9.9 9.9 
----~--""".----"~- _._-------

COU1HN 
'l'O'l'lIL 

33 
32.7 

46 28 
39.6 27 .7 

42 NUMBER e\F i/'IS~)ING O}3SER-
41.6 Vl,TIONS == 46 

* COUH'I'S FUNCTION tBOTH' 
EXCLUDED (N -- 9) 

30 

29.7 

101* 
100,0 
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T11BLE 12. 15 

PERCEIVED FUNCTION OF THE COURT ---------;-------------_._---- -~ . ....-._----
BY STNl'OS 

S TAT US 
COUNT 
RO\v PCT 
COL pc'r 
TOT PCT 

FIl<.ST 
OFE'ImnCR 

IN'I'ER­
HEDIATE P.U.C. 

ROW 
TO'l'llL 

COURT'S 
FUNCTION 

v.'ELFARE 

PUNITIVE/ 
RETRIBUTIVE 

OTHER 

cor....mlN 
'I'OTAL 

7 

25.0 

15.6 

7.1 

25 

61.0 

55.6 

2" (. J.:J 

13 

44.8 

28.9 

13.3. 
-------

4~) 

45.9 

11 

39.3 

47.8 

11.2 

6 

14.6 

26.1 

6.1 

8 

20.7 

26.1 

.6.1 

23 
23.5 

10 

35.7 

33.3 

10.2 

10 

24.4 

33.3 

10.2 

10 

34.5. 

33.3 

10.2 

30 
30.6 

28 

28.6 

41. 

41.8 

29.6 

98* 
100.0 

Rl\\'I CHI SQUARE == 11. 87698 WITH 4 DEGREES OF FREEDOI·1. SIGmFICA!\iCE ,." • 0397 

NUl-mER OF l'LISSING OBSEP.VATIONS 49 
*COUI-<.TS FUNCTION 

(N == 9) 
, BOTH' EXCLUDED 

These trends would indicate that the juveniles change 

their per cepi.:ions of t:he court: I s functio;l (s) in rel(}Jcion 

to the amount and type of contact they have with it. Those 

with intermediate status (including probation and 

supervisionary statuses) ~ere most inclined to view the 

court as having a welfare function. This probably reflects 

the fact that probation and supervisionary orders are 

frequently given by magistrates amjd claims that they . 
are being qiven as an aid to the defendant and not to be 

viewed by them as a punishment. These defendants Cll-e 

ei ther pickin~J up the rl1etoric of the system IS partic:Lpants 

and/or actually expc~iencing such orders as helpful. One 

problem here. however is that these dispositions, 

especially prolJation, may be handed down for totally 
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different reasons and accompanied with totally different 

lectures by the same magistrate on the same day. On the 

other hand. the magistraLe can inform the defendant and/or 

his parents that the order is to be considered not as a 

punishment but as a source of help. On the other, he or 

she may warh the youth about the consequences, of not 

fulfilling the conditions of the order and of the 

consequences of further offending, as well as informing 

him that he is lucky the court has seen fit to treat him 

leniently on thjs occasion. 

It is interesting to note that those with what is supposedly 

the mOE:it intense contact vIi th the Department. and the 

Court - those under the control of Dew - are less likely 

than those with intermediate statuses to suggest that 

the court has a welfare function. 

Summary 

two-·thin];:; (65.5%) of ·the youths Say; t 'hp 
. .1. ..... 

court as having a function(s) other thaD a welfare one. 

Of -t1w remainder, 8.2% thougld:. "chat it had botll a welfare 

and a punishing role and the other 26.4% that it had a 

pureJy welfar~ function. The perceived function of the 

court varied with the previous experience of ~efendants 

and not with any of the other background variables. 

Thos~:'. \1i t"h 1. it 1::10 or no experience thou'J11t. i::he court llad a 

punitive/retri~utivc role. Yout:hs wit.h interrnediate 

status, and moderate experience were most inclined to 

view the court as having a welfare functioD. 

Defendants were asked about their opinions of court 

personnc)l and 11mv' t.hey ·thonght that their case had been 

handled by these individuals. The specific concern here 

was with the defendants' opinions of the magistrate and his 

or her handling of the c~se. The magistrate was considered 

by 83% of defendants 

t),c court" Of tbcse 

to be the most important person in 

defendants 71% said that his/her 

iWl-!ortance lay in the fact t.hat he/she was the one ",rho 

made the decisions and handed down the sentences. In 



contrast, six youths thought that their lawyer was the 

most important indivjdual in the court, seven said that 
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it was their welfare or aftercare officer and five juveniles 

replicd that it was they themselves who were of greatest 

importance. 

TABLE 12.16 

DEFENDANTS I OPINIONS OF THE MAGIS'I'Rl,TE 

OPINION OF 
}1l-~GIS1,TZ,G rIf~ 

POSI'l'IVE 

NOT sum:: 

1'0'" ApnT Tr'""~Ir4 :'l J. ~: r .\,) __ \ __ L1.J~ _l,.~J 

NO DA'l'A 

TOTAL 

l\J3S0LUTE RELATIVE 
FREQ. FREQ. 

71 48.3 

11 7.5 

15 10.~ 

14 9.5 

13 8.8 

23 15.6 
---

147 100.0 

MISSING CASES 50 

ADJUSTED 
pR}:::Q. 

73.2 

11. 3 

15.5 

100.0 

Table 12.16 above S110':18 -the youths' opinions of the 

maqisi:r;::;te. On (Cldj ust frequency percentages 73.2;6 bad 

positive opinions of him/her ('he was good'; 'he was 

alrtght' ~ 'I Jl'1:o"j h{-->}--') - ... 1..: ~- __ _ I 11.3% had negative opinions 

( 'he was cold and di sinterest:ed '; 'I didn't like her'; 

'he was absolutely useless, he didn't know what he was 

doing') and 15.5% had other or mixed opinions ('he got 

a bit nasty at the end'). To examine these results in 

more detail the following hypothesis was examined. 

That the defendants'opinions of the magistrate 
would not vary with their sex, age, ethnicity, 
work status, record, class, type of family, 
type of hou~ing, place of residence and case 
type. 

The opinj ons held by the youths of the magi~~trates ,-,-ho 

handled their case did riot vary significantly v.'it_h any 

of the background varjables. To test whether case 

related factors were influencing defendants' opinions, 



they were cross-tabulated with the dispositions they 

received and their evaluations of the fairness of their 

treatment by the court. Defendants' opinions were not 

significantly related to the actual disposition they 

received. They were. however. strongly influenced by 

their assessments of the fairness of the court hearing 

(,rable 12.17). 

TABLE 12.17 

BY 

BVALUA'l'IONS OF THE F'ATm~ES;~ OF rrEE:U~ HEAPING 

OPINION OF 
MAGTSTPNL'E 

COUNT 
ROi;J PCT 
cor~ PerIl 
'rIOT peT 

POSI'rIVE 

NEGl\TIVE 

O'l'HER 

COLm'lN 
TOTAL 

FAIRNESS 

YES NO 

43 11 

79.6 20.4 

74.1 52.4 

54.4 13.9 

2 9 

18.2 81.8 

3.4 42.9 

2.5 11.4 

13 1 

92.9 7.1 

22.4 4.8 

16.5 1.3 
,.-".~-~--- ..... ~-

58 21 
73.4 26.6 

ROW 

S4 

68.4 

11 

L~ .9 

14 

17.7 

79 
100.0 

RAH CHI SQUARE = 20.97513 "i'lITH 2 DEGREES OF F'REEDON. SIGNIFICANCE 

NUHBEF:. OF HISSING OBSERVATIONS 68 

.0000 
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Only 5% of those who thought their treatment by the Court 

was fair had negative opinions of the magistrate whereas 

46.7% of the youths ~~10 evaluated their treatment as unfair 

had. The non-significance of the relationship 'between 

sentence and opinions reflects-the fact that the sentence 

by itself did not 8~gnificantly influence the juveniles 

evaluations of fairness. 

Host of the juveniles had posii:ivc or neutral feelings about. 

the other key participants in their case (prosecutor, welfare 

officer and lawye~c). Seventy-t'l'io percent of the juveniles 

thought that the prosecutor had handled the case in a neutral 

fashion ('he just read out what I'd done'). This reflects 

t.he fact t:hclt :)9% indicz-lted that. t.hey considered t-Ilai:the 

police evidence was correct or basically correct and only 18.2% 

thought that there were major inaccuracies in it. Eleven per-

cent of the youths said that the prosecution was lout to get 

them' and another 6% s~id that they had made the offence sound 

more serious than it actually was. However, 6% said that the 

prosecutor had actually helped their case in court. Defendants 

'111110 had contested Jcheir cases, genera 11y hac] more corr;plaints 

about the prosecutor and his handling of the case and of 

police witnesses. 

Of the defendants who recognized the role of the D.C.N. Court 

Officer (41% of sample) 73.3% thought the officer had helped 

their case. ( I He ,<;poke? up for me I • i He recollm1snded ,thaI:: I go 

home'). In contrast, 13.3% said th;:;lt ·the officer had made 

their sit.uettloD worse and/o:L' had lT~ade J.:-ecc.mll!lendatio])s which 

they felt were unfair and a further 7% reported that they 

thoug~t that the officers aid not care about their case. 

Eighty percent of the youths who had legal representation were 

satisfied with the services they had received. In the general 

sample this was often described in such terms as: 

IYea he was good, he spake up for me.' 

'Good, she stopped the cops trying to' put 
ot-"''''l- c11""rQ--:'C' nn n1c; , . 1. ... ~_ ~ J.. e.,. -A.. .:1 t. ~ .,:) ,_j 0: 

'Really good, he put my side of the story and 
got me off idismissed Sect ion 26 __ 7. I 
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Defendants in the defended sample were generally satisfied 

with their lawyer regardless of the outcome. 

'My solicitor was trying to get my story aqross 
to the Magistrate. He was alright, he tried 
his best. I 

'He tried his best but we couldn't win, the 
poli.ce evidence was too strong. I 

'He was good, we won.' 

The remaining 20% had either negative or cynical OpiIlions 

about their solicitors. A few said that if they had to go 

to court. again they \Iould try and get a bD.tter lavlyer. The 

others reported that it was useless having a lawyer at all. 

SUHIvl1\RY 

Mos·t defendants (73.2 %) had positive opinions of the Hb.SJistra.t.e 

in their case. Only 11.3% had negative opinions and 15.5% had 

mixed, neutral or other opi~ions. Defendants' opinions did not 

vary with their backgrounds but did with their evaluation of 

the fairness of their treatment by the court. Most youLhs had 

positive or negative ~ttitudcs towards the other key personnel -

prosecutors,'we1faru staff und lawyers - involved in thclr cases. 

The youths were asked about their general oplDlons of the 

police. Their responses are listed in Table 12.18. 

1J.'ABLE 1.2.18 

DEFENDl\1;TS~ OPINION::; OF Tln~ POLICE 

Positive 

Neutral 

Negative/Cynical 

Other 

Not. sure 

No Data 

~['O'rAL: 

Absolute: 
Freq. 

22 

23 

57 

23 

2 

.20 

.147 

Re1ati~\/e 

Freg. 
% 

15.0 

15.6 

38.1 

15.6 

1.4 

.13.6 

.100. 0 
------

Adjn:~:ed 

Freg. 
% 

17.6 

18.4 

44.8 

18.4 

100.0 
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The category positive includes such responses as 'the police 

are o.k. '; 'they're only doing their job' and so on. 

Categorized as neutral and responses like 'there are some 

good ones and some bad ones', Some youths indicated for 

example that though they had bad experiences with the 

police on this occasion they knew of other police whom 

they considered were good and who they thought would have 

treated them differently. The category negative/cynical 

includes opinions ranging from 'I hate them' to cynical 

responses such'as 'they are only good at catching kids 

they never cat,ch the real crims I. "In the other category 

are coded responses of a mixed nature ('police are necessary 

but I hate the detectives I) responses :Lncluding two or more 

opinions and a number of unrelated responses. Two youths 

were not sure of their opinions and data was not collected 

from 20 respondents. 

On adjusted frequency percentages, 44.8% had negative or 

cynical opinions of the police, 18.4% had 'other' opinions, 

18.4% had neutral and 17.6% had positive opini.ons of the 

police. To facilitate the examination of these data the 

following hypothesis was exnmined: 

Defendants I opinions of the police would no't vary 
with their sex, age, ethnicity, worJ~ status, record: 
class, type of family, type of housing, place of 
residence and case type. 

Apart from ethnicity, number of previous appearances and 

status f opinion of the pol ice di.d· not vary '.'1i th the def end­

ants' backgrounds. Aborigi.nal youths were more negative 

in their opinions of the police thaD non-Aboriginal 

juveniles (Table 12.19). Although both groups had roughly 

the samp level of neutral opinions significantly few 

Aboriginal youths held positive opinions. 
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, OPIt\rON 

OF POLICE 

TABLE 12.19 

DEFENDANTS I 'OPINIONS OF THE POLICE 
------~------;..,---~-.-----~--------"-~.-~ .... ------

COUNT 
RO'.'1 PCT 
COL PC'].' 

TOT PCT 

POSITIVE 

NEUTRAL 

NEGl\TIiiE/ 
CYNICl\L 

COLtJl>rN 
TOTAL 

BY Erl'HNI CIrrV 

ETIINICI']:Y 

p.J30RIGINl';L 

1 

4.5 

3.8 

1.0 

6 

27.3 

23.1 

5 Q 

19 

33.3 

73.1 

18.8 

26 
25. " 

NON - i':l..tlORI GINA L 

21 

95.5 

28.0 

20.B 

16 

72.7 

21.3 

15.8 

38 

66.7 

50.7 

37.6 

75 
74.3 

ROH 
TO'T'1\L 

22 

21.8 

22 

21.8 

57 

56.4 

101" 
100.0 

RAH CHI SQUAEE == 6.91618 HI'Iyl 2 DEGREES OF FREEI;:Ji·l. SIGNIFIC1\.!'lCE == .0315 
* RESPONSES CODED lIS 'OTHER! EXCLUDED. 

NUN13ER OF HISSING OB~)ERVJ.:'TIONS ::= 46 

Youths with a large number of court appearances and with 

high status had significantly more negative opinions of 

the police than others. This indicates that those with the 

most contact with the police have the most negative opinions 

of them. Table 12.20 shows the relationship between 

opinions and previous court appearances. While those with 

no, medium and high number of previous appearances hold 

similar proport1on's of pos1t.ive opinions of the police, 

youths :/ith no previous appearance hC1ve significantly more 

neutral opj_nions than tLeothcr t.WO cat.egories. It can also 

be seen that the proportion of each group holding negativel 
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cynical opinions increases significantly with the number 

of court appearances (32%, 59.6%, 70% for those with no, 

medium, and high number of appearances). A similar pattern 

was found for the relationship betw~en status and youths' 

opinions of the police. 

DErENDANTS I OPINIONS OF THE POLICE ___ n_~"_, ______ ~ ___ ~",~~ _____ o~~ ___ ~ ______ ._>.~_. __ ._~~~,_~_ .... _. ____ ~ 

BY NUt.3ER OF PHEVIOUS COUP,T APPL7~EANCES __ ,_~ "~ __ ~~~"""""""'v _______ .~ ... ~ __ ._. ___ ' ____ '"" ___ ..-<. ___ ~,_*_ .... ~~· ',"~~' ___ . __ 

OPINI0l'1 
OF POLICE 

CO mIT 
ROW peT 
COL PCT 
TOT PCT 

POSITIVE 

NEu'rmu .. 

NE GN:r:IV£/ 
CYNICAL 

COLDEN 
'1'0 '1')\L 

NmmEP OF 
PREVIOUS CaUl:;'']." APPEARl\NCES 

0 

5 

22.7 

20.0 

4.9 

12 

52.2 

48.0 

11.8 

8 

14.0 

32.0 

7.8 

25 
24.5 

5 OR 

1-4 MORE 

""------_. ~-------

11 6 

50.0 27.3 

23.4 20.0 

10.8 5.9 

8 3 

34.8 13.0 

17.0 10.0 

7.8 2.9 
",----.. --.-----~~-.~--

28 

49.1 

59.6 

27.5 

47 
46.1 

21 

36.8 

70.0 

20.6 

30 
29.4 

Rmv-
rrO'1'AL 

22 

21,6 

23 

22.5 

57 

55.9 

102* 
100.0 

( 

RAI'I on SQUAr-ill == 13. 78G07 WITH 4 DEGREES OF FPEEDOH. SIGNIFIC'.ANCE == .0080 
*RESPONSES CODED AS 'OTHER' EXCLUDED. 

NUf.-lBER OF i-lIssn:G OBSERVATIONS =: 45 
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Summary 

Only 17.6% of the defendants held positive opinions of the 

police and a further 18.4% had neutral opinions ('some gOOd 

ones and some bad ones'). Fifty-seven defendants (44.8%) held 

negative or cyncial opinions and the opinions of the remaining 

18.4% were categorized as 'other'. Defendants' opinions vary 

significantly with their ethnicity and records but not with 

any of the other background variables. Aboriginal youths 

and those with more previous court appearances and higher 

statuses held more negative or cynical opinions of the police 

than other youths. 

Summarv and Discussion -----.......... ~~-,-~-.. ~-.-.-~->.----"."~-.------,-

In this chapter the defendants' evaluations of the justice 

of their treatment by the court was examined. Fairness 

was taken as an indicator of justice. Also examined were 

their opinions of the func~j"on(s) of the court, their 

attitudes to the main participants in their case and their 

general opinions of the police. The problem of eValuating 

fairness was approached by the examination of the issues 

of 'the acccptrince of guilt', the 'ilcceptance of referral 

to court' and 'assessment of the fairness' of treatment. 

As shm,m in Chapter 9 two·-thirds of the youths" accepted 

guilt for the offence they had be~n charged with. Two-thirds 

of the defendants also accepted referral to court. Accept­

ance of court referral was significantly relilted to ethnicity, 

the type and numher of offences and with the case type. As 

with acceptance of guilt Aboriginal defendants were more 

ready to accept" I'eferral to court than non--P,borigines. 

Those charged with offences against ~ood orde~ and person 

were less likely to accept the use of court proceedings 

as were those charged with only one offence. Hapgood found 

a similar relationship between the number of offences and 

acceptance of rc~erral. Two-thirds of those charged with 

indictable offences in his sample accepted"referral; however 

the overall rate of acceptance \{(1S lowcr tlwn that found 

(56.0% of all offences). 

In this study there was also a trend for those who assessed 

their offence as serious to accept referral, while those 
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who thought that it was not serious tended to reject referral. 

Hapgood did not find any variation in acceptance with regard 

to the seriousness of offence. It was shown above that the 

acceptance of referral to court was significantly related 

to the defendants' acceptance of guilt. Those who did not 

accept guilt were more inclined to reject referral. The 

overall acceptance of referral would seem to arise, at 

least in part, from the belief by some defendants that the 

court is the appropriate venue to sort out the issues once one 

has been charged, rightly or wrongly, by the police. Thus 

there is a strong, but incomplete ~elationship between the 

acceptance of guilt and of the intervention by the court. 

seventy per Ct~nt of th.e def0mdant::; thought that. the court I s 

decision was fair. The only statistically significant relation­

ship was with the defend?nts assessment of seriousness, with 

those assessing their offence as non-serious tending to 

evaluate their trec.lt:ment as unfair. r1'11(.':1-s Vias a :.:;tre':-:q trend 

for those in defended cases to claim that they were unfairly 

treated. TIle difference between the assessment of fairness 

and the other two variables arises, it was suggested, from 

the way in which defendants evaluate their treatment. They 

refer to such issues as acceptance of guilt, status comparability, 

commensUJ:abil i ty and adequcmcy of procedure wb:U e mak.j.ng 

their evaluations. The importance of guilt was highlighted 

by the significant relationship between acceptance of guilt 

and fairness. The acceptance of referral to court and 

fairness were not significantly related, though there was a 

reasonably strong trend for those rejecting referral to 

assess their treatment as unfair. The lack of significance 

in this relationship seems to have its basis in the use 

of the 'fair enough' principle. 'I don't accept being 

sent to court but given that I was the outcome is 'fair 

enough' considering; my record, the offence, what I could 

have got l
, Contrary to the often stated claim that guilt 

is not, or should not be, a central issue in juvenile justice, 

these data indicate that the 'acceptance of guilt', is 

in the evaluation of justice (see 
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also Hap00od, 1979). This and other studies would scorn then 

to confirm the model of justice evaluation outlined by Matza 

(1964). However, what of his contention that the system is 

one of 'rillnpant discretions' giving ri~e to a 'sense of in-

justice' • We have seen that nearly 75% of the defendants 

think they were treated fairly. These figures are roughly 

equivalent to those found by other research on juveniles. For 

1 C 't (lc,C'9\, examp .... _c, QCO\:: - ,_J I found that 6G<iJ of his sample tl1cught 

that they were fairly treated. Baum and Wheller (1968) in a 

study of new 'inmates in a juvenile institution reported that 

more than two-thirds (68%) of thS youths thought they had been 

treated fairly or somewhat fairly treated by the court. 

S~VCi"""'~ (1°7'\ '-Ie", rcnor-tc::'c' t 1'lat 3 Q OU''- ()f' 4'3 J.l",L e..L- .. .1../ J~ J <:;~ .. .;d..,J • C!r-' ... .::: .... .L ~) •• <..... L _ r(~SFonc1~::n 1:,5) 

considered the he~ring fair. Petersen (1978) in a study of 

children fa,cing the juvenile panel in the D.C.W. Pe:cth 

divisional '::'erea reported that 53% of his sample: reported t,hat. 

the panel hearing WDS either fair o~ good. As with the other 

stucl:Le~,~;'n::!l1't-ioncd aL'ove, Hapgood found that. almost bv\)·-tbirds 

of the defendants felt that they had been fairly treated by 

,the COU~l: t: • In relation to the comp~rability of sentence 64.5% 

of the sc:lIripl~:; though,t t:hei:c SE:mtence was cOinparati vely fed r. 

However, only 42% of the swnple felt that the disposition was 

commensu:ca-te with 'the offence they' had COlllillil:t:ed. 'l'he others 

felt that, it. Vlas eit:her. toe! heavy' 

Hapgood suggests thCit the relationship between these dimensions 

operate on a tariff model vlhcn deciding on t:he fairnE':fis or un--

fairness of the treatment by the court. Similar conclusions 

have been reached by other resC'cl:cchers including M.orris and 

Gille~- (1977). According to the i:ar:iff model, in cori'l:rast. t,o 

the undcrly~ng principles of 'individualized justice', defend­

ants operate on a principlc'O of a direct relationship bet:ween 

the offence they have coramit'ted and the disposit.ion. They do 

not base their assessments of fairness on a supposed relation­

ship between their diagnosed personal problems and the court's 

disposi tion of their c2f3e. In fact most defendants (65. 5Z,) see 

the court as having an orientation rather thana 'welfare one l
• 

Fe"., clef(3ndant:s provided 'Helfare I ra'tiohales in their evaluation 

of fairness < 'l'he youths i pc~rceptions of the cour-L I s function 

varied with their previous experience and not with any of the 



other background variables. Those wiLh little or no 

experience saw the court as having a punitive/retributive 

role. Defendants \vj_th intermediate st.atus and moderai::e 

experience were most inclined to vie"" the court as having a 

welfare function. Despite this, however, the basis for 

evaluating fairness was the same as other defendants in 

almost all cases. 

Morris and Giller (1977) reported that most of their respond­

ents saw the court (English) as having a punitive orientation. 

Scott (1959) findings. 

Langley et al (1978) found that his sample of first offenders 

had a range of percpptions of court functions. In the'; pre-

court interview 43% thought the main purpose of their he~ring 

was to deter further offending. In the post-court interview 

the proportion holding this view fell to 33%. In the same 

only 4% to punish them. Such differences may arise from such 

factors as the orientation of the court to welfare issues, 

differ0nccs in court processes, differences in the treatment 

of individuals by the court and the type and desree of contact 

defendan'::s have had v;rith the court. 

Parker et al 1980, Williamson, 1980). 

(See Anderson, 1978; 

Part of the reason so many defendants feel fairly treated 

by the court, is that the court, despi.te the rhetoric ~o 

the contrary,. does operate on a·tariff model. Certain types 

of offences f in cE.TL::Jin sitJ.1c.1 Jcions (e. g. account is taken 

of status, and so on) do rc~cive similar dispositions. 

The typically observed disposition for being drunk and 

disorderly was $10.00. Hapgood (1979) similarly concluded 

that the high levels of acceptance of the court decisions 

as fair (especially in relation to comparability) indicated 

that the court was opcratjng on a tariff model. Hagan et al 

(1979) argues that in adult courts this situation is the 

result of the need for drganizational efficiency in the 

court .. sys tern. 
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The relationship they suggest between the principles of 

individuulized justice and court outcolne is largely 

ceremonial. That is, the courts go through the motions 

of individualizing justice, accepting probation officers' 

reports and so on. For efficiency, however, they follow 

the recommendations of the prosecutors and these are 

generally along tariff lines. The relationship is undoubt­

edly more complex in Children's Courts but individualized 

justice does have its cerem~nial aspects. There is, however, 

greater change ~f anomalies in sentencing in Children's 

Courts because of .the dominance of the rhetoric of 

rehabili tation and the mandate to operat(~ in terms of 

su be; t,"ir; t i'le r <.'1.t.io112_1:i ty . There j.s f none tJ).cl es S-, the ongo in~j 

conflict inherent in tllG court, between its welfare and legal 

roles. The inter-relationship between its legal function and 

the needs of (n:ganiza"L.ion efficiency will inevitably give 

rise to some type of tariff model. So too will the 

assessment.s of fcdJ:-nc3s by the CCl\Jl:t rc\=!ulars thcn~~;el V0:::;. 

The magistrate was seen as the most important person in 

the court by 83% of defendants. The magistrat~s power in 

rela·tion to decision'-rnak1ng and sentencing was the matn 

reason for this assessment. The majority of defendants 

(73.5%) had positive opinions of thG magistrate, 15.5% 

had mixed, neutral or other opinions and only 11.3% held 

negative opinions of him/her. Defendants' opinions did 

not vary with any of the background variables or with the 

disposition of youths received, however, they were strongly 

influenced by their evaluations of the fairness of their 

trE!atrnent. Most youths had citlu::'r positive or nputral 

opinions of prosecutors r court welfare officers and lawyers 

in cases ~~ere these participated and were recognized by 

the you th~:; . 

, 
Data from oth~r research is conflicting on these issues. 

Maher and Stein (1968) reported that the youths in their 

study saw judges in Childr~n's Courts negatively, as 

impersonal and disinterested. Snyder (1971) on the other 

hand, found that the majorjty of her sample had positive 

attitudes towards the judges in their cases. Giordano 

(1976) also reported that youths had posit~ve opinions of 

judges and probation officers in their cases but negative 
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attitudes towards the police. Lipsitt (1968) found 45% of 

his sample thought that the Judge was 'on their side during 

the case.' There were significant differences between first 

offenders and recidivists in regard toattitud~s. (See 

Casper, 1976(a) and Arcuri, 1976, on adult defendants). 

Giordano points to an important issue "lhich needs to be con­

sidered that is the need to distinsuish between cd.::ti tudes 

towards the system and atti t.udes tm'7ard:,~ the incU viduals 

working in it. She suggests (1976:106): 

It seems to be the case that while t~?se youths 
do in fact regard probation and the court ineffective 
us agencies, they nevertheJ.ess-feel rather posi.tive 
about the indivjduals whom they have come to know 
within the agencies. 

Youth:·} may feel. cynic2'l about t:.he law cnforcerncrlt agencL.c.g i 

and increasingly so with contact, but yet have positive 

attiLu.des towards t.heir agen·ts I parti.cipants. rl'hi.s may 

explain some of the differences h8tween attitudillal studies 

of delinquents cmd nOri~delinqnents and studies of de£end:~nt3 

:tn t,hlS regc~J:d. Attitudinal studies tend ·to S110'd yout::.hs bav·­

ing negative attitudes towards the court and its personnel 

and t:hat: this increases wi th t:he amount of contact. < 

Lc'" Yl'rln o{' ;,]_ (19'7-7) d- R f' 1 C ~ . (" o-Jf:\ ~ ~ _ ~_ ~ ~ an. a~y ana 0eaLey LJ Jj tOT exa.mple. 

Hagistrat_c and ot.her Fc3,rticipar1 ts in C01.U:t-:. ,,-Jere ve:cy ne9,-1'Livc: 

in their opinions about the police. Only 17.6% held positive 

opinions of them; 18.4% had neutral and 18.4% 'other l (mixed 

etc ) OD -, n lor r· .... ~. 1: -,_1 J. .. ' J. .';.) .... Th~ remaining 44.8% of defendants had negative/ 

cynical opinions of the police. Opinions varind significantly 

with ·the defendant's reco;r;d and ethnicity. Aboriginals aI:d 

defendan ts \vi th a large number of previ.ous court appearance 

and P.D.C. status were more likely than others to have 

negative/cynical opinions of the police. 

These findings arc consistent with those from overseas 

research. Youths from et-.bnic backgrounds tend to have more 

negative attitudes towards the police (Waldo arid Hall, 1970; 
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Winfree and Griffiths, 1972; Cotton, 1974; Rafky and Sealey, 

1975; and La Kind et al 1977). These studies have also 

found that those with the greatest number of contacts with 

the police and the driminal justice sy~tem have the most 

negative attitude towards the police. In fact, attitudes 

towards the police tend to be more negative than tOVla:r:ds 

other parts of the justice system (Waldo and Hall, 1970). 

Hm'wver I as both the studies by \·\'aldo and Hall and Cotton 

(1974) have shown the negative attitudes are not towards the 

legitimacy of the police but towards the type of people t.ha~: 

the respondents experience. 

FreCJllc:mt_ly the att.i t.ude~3 are a result of reciprocal ;::;uspiciol1 

which develops between groups and t.he police (Bald'ilin r 1974) <, 

This leads to conflict fraught interaction between youths and 

police (piliavin and Briar, 19G4; Black, 1970 and Smith, 1977). 

This in turn frequently has as its consequEnce pro-active 

intervcn tioD by the police. (See I.unoman r 1980 I for a revif;vI. 

Other aspects of police work such as interrogatioils may lead 

(Se8 

Chapter 4 above). 

CONCLUSIONS 

Defendants on the whole feel fairly treated by the co~rt, 

though a sizeable proportion assess their treatment us 

unfair. This result: has its fO'(m_c~ation in the fact. that. 

the defendant.s on the \!lhole accepl: qu:Llt and the legi.'i.:imacy 

of court intervention and that they use a tariff type model. 

to evaluate fairness. ~\fhen guiltld referral to court are 

not c:,cccpt.ed and t:he disposJcion coes not conform to a tariff 

model then the defendants are inclined to evaluate: it as 

unfair. Most also have positive or neutrnl attitudes towards 

the Hagistri.'. to and other part:icipants in tIle case ~ 'j::'heir 

attitudes to the police in general are significantly more 

negative, however. There are two questions to be answered. 

Firstly, what do these results mean for Matza's thesis on 

the sense of injustice? Secondly, what do they mean for 

the ope:r:ations of the Children I s Court? Both of these issues 

are interrelated. 

Do these results suggest that Matza!s thesis about the 

development of a sense of injustice is invalid? Cerl:ainly 
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the dynamics of evaluating the fairness of treatment 

described by Matza was found to be used by youths in this 

study. Hapgood's (1979) data would also seem to .lend support 

to the tlles is that th is is hO\1 you th~; and adul ts evaluate 

justice. Our assessment of the validity of the rest of 

Matza's thesis depends, of course, on what level of 

satisfaction one takes as acccpt~ble. Is having a quarter 

to a third of the defendants feeling that they were unfairly 

treated acceptable? Attention needs also to be given to 

the fact that the 'fair ehough' principle is in operation. 

Nearly a third of the fairly treat~d defend~nts referred to 

it either directly or in combination with other components 

of fai~ness. We must conclude that there is a sizeable 

number of defendants who feel unfairly treated. The 

development of a sense of injustice by more juveniles is 

probably preventec:l by the fact. that dcspi te the rhetoric I 

the court operates on an informal tariff mOd.el.. HOvlevc;r; 

the part of Matza1s thesi,s dealing with the development of 

cynicism towards the court would seem to rt.3qutre more research. 

Before we cohg~atulate ourselves that most defendants 

seem to consider that they are fairly treated by the 

crim1nal (boll; adult and juvenile) justice syst.em, Hapgood 

argue!Co the:;, t tbe Sf:~lse ot' inj su tj.ce exper:.i enced by alllar 1::(;']': 

to a third of defendants needs to be considered a serious 

problem. The fact that juveniles do not accept the welfare 

ideals of the court needs aJ.so to be considered. In 

regard to this the issue of the acceptance of guilt is 

crucial. It has frequently been agreed by those supporting 

a rehabilitationist model of juvenile justice, that the issue 

of guilt is not a serious problem, as the majority of juvenile 

defendants accept guilt for their offences. The Kilbrandon 

Comm.itt:ee in Scotland argued that there vias 'no dispute 

as to the facts alleged' in 95% of the cases in Children's 

Courts . (Hapgood, 1979). Reliance on 'due process' of criminal 

lavl is therefore 'not considered to be necessary. Thus, it 

is argued that the court can readily focns on the offence 

as symptomati.c of a problem and on the rehabilitation of the 

offender. Thi.s a'('gun~ent is in line wi th that often expressed 

by members of the judiciary, prosecutors and even defence 

lawyers, that if the defendant appears in court he must 

be guilty (Sudnovl r 1973i Priestly, ct. aI. 1977). 'l'his 
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Btudy has shovm that the acceptance of guilt ~s centl=~2:l 

to the juveniles' orientation to and evaluation of his 

contact with the juvenile judicial system. Rather than 

not being an issue, it is a matter which requires more 

attention. The reaction of juveni.les to pro9rarrrrnes and 

sanctions imposoeJ. by t.he court wiJl largeJ.y depend upon 

their evaluations of the fairness of their treatment and 

this in turn is basically dependent on their acceptance 

of guiJ.t:. 
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CIIAP'rEl\ 13 CONCLUSIONS AND I11PLICNl'IONS 

This study was exploratory in nature and sought to 

describe and account for the peL--C")"'Ci- -; \. Te C _ - u L- '-' . , . ..J.~ __ .. J of juvenile 

defendants on the Children's Court system in Western Australia. 

The study was not only concerned with the youths' reports 

of their experiences but with the rationality or logic-ih­

actien underlying their actions, assessments and feelings. 

Although the focus of the st.udy was on t:be youths I couri: 

appearances attention was giv~n to their experiences from 

the moment of their apprehension-by the authorities to 

the conclusion of their court cases. An "observational" 

sample of 472 youths was selected from cases as they 

were being processed through the Courts at Perth, Fremantle, 

JVlidland and Kil1900rliei (of these 436 or 92.4% were actually 

observed in cou:ct). FrOD this f3a.rnple I 151 Y01;ltJ1S \,12.C8 

intervie,1cc1 and 147 of thc,se intcrvic'tJi.:' fOn'.l the bac;i;::: of 

the analysis lD this report. 

As the study WQS exploratory it did not seek to test a 

set of hypotheses. A number of working hypotheses were 

deve]o~2d to explore the data during and after its collection. 

These hypotheses examined the data in regard to the juveniles ' 

characteristics (sex, age, ethnicity dnd work sta~us); their 

social backgrounds (class, family type I type. of h01..E;ing I place 

of residence); court records (number of previous appearances 

and status) ,the type of offence they were ch2rged with and the 

type of case.they were listed in . Of particular concern in 

t:he study f as, \IaS reflect:ed in the samplhlg proc;edure f \,.72::', <'lL 

exploration for differences in perspectives in reJ_ation to 

defendants' sex, age, ethnicity, place of residence and case 

type. Data I.;as also exarnined vlith regard to hYi)otheses 

developed from the youths' reported actions r feelings and 

assessments (e.g., reported feelings while in Court, assessment 

of the seriousness of offences, youths' opinions of the 

police) . 

Quali ta~:ive data "vas also pre.scllted and analysed. 

Particular attention \\1a5 given to t:he in.teractional fCi'lturcs 

of t:he juveniles I prC-'CC)11rt and in·-court experiences, '1'he 
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analysis was conducted within the perspective of the court 

as a people processing organisation which is concerned not 

just with the juvcllilas' offences but also with their moral 

characters. 

There were, with the cxception of ethnicity, court 

records, and case type, no over all statistical differences 

in perspectives with regard to background variables. 

Aboriginal youths were more likely than non-Aborigines to 

confess to the offences they were accused of, accept guilt, 

accept referral to court and assess their t~eatment by the 

court as fair. These differenc~s cannot be readily explained 

at present. It might be that Aboriginal youths are more 

compliant than others or that they tended to give what they 

thought Vlere more "[3ocia11y acceptable!! responses during the 

interview or thai::. less compliant Aborigines did not take part 

in the study, or a combination of all of these factors. 

Interestingly, however, the reasons Aboriginal respondents 

significantly frola those of othe:c youths. 

As with otlleL minority groups, Aborigines were signific2ntly 

more negatiye in their attitudes towards the police than were 

non-Aborigines. However, their attitudes towards offi~ia]s in 

their case (e.g' r magistrates, court welfare officer) were not 

signiijcantly different from those of other rsspo.ldents. That 

is, they tended to have positive opinions about the magistrate 

and other officials in their case. This finding along with 

their ready acceptance of the legitimacy of co~rt intervention 

would suggest that their negative attitudes relate not to the 

legi.t:Lnc<cy of the policu force pOJ'::' !i3~ but rather to their 

perception.s of the officers they have contact with in their 

day to day activities. 

Aboriginal youths also reported somewhat different 

experiences and treatment from non-Aboriginal youths at 

various stages of their passage through the judicial system. 

This was especj.ally so in regard to pre-court processes. 

l\boriginc;s tended to spend longer' in police custody than non-

youths and they had less access to bail than others. 

This, llowever, did not seem to be the result of deliberate 
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d iscr imina tion on tJ-1C part of the police. Rather thcse 

conditions would seem to be the result of the interplay of 

factors relating to both the methods and circumstances of 

police operat.ions and conditions in the Aboriginal corrununi t~y 

(e.g., difficulties in locating parents at home; the lack of 

telephones making contact more difficult; parental attitudes). 

Nevertheless, problems relating to length of time spent in 

~ustody and access to bail need serious consideration. 

Somewhat different patterns of pre-court and in-court 

intcJ~actions were reported by l\boriginal and non-AJ~original 

defendants. This seems to have been mai""ly the result of 

-the greater use of les)al representation by Abor ig ines. 

Consequently. issues discusseJ in pre-court interviews with 

them by welfare and after-care officers excluded topics 

considered to be the province of solicitors (e.g., plea) I and 

much of th0 interaction with the bench was reported to have 

been conducted by their le~fal represc.:.ntatives. 

11.1 thou9h f sign if icantly more Abor ig inal them non:-libor ir;; inal 

you ths were represented, the YZitionales for the use (aLd 

non--use)of _ legal representation of the tvlO gr01..1p~3 were nc) t 

significantJy different. The great.er use of legal repre~"E.'nt~"­

ation by Abor igines did not: seem to be so much the resul-t of 

differences in at_t:it:udes but, rather woulc1 SCE:m t.:c bc;the 

result of the continuous 'outreach' policy adopted by the 

Aboriginal Legal Service. Their services were Dore widely 

known by Aboriginal youi:hs and parentE; them the c1l:lty counsel 

scheme operat.ed by the Legal Aid Comrnission ·,vcrc! .J.mong 

non~Aboriqines. 

Differences in perspective and reported experlences were 

also found with differences in the youths previous court 

records as measured by the nwnber of previous appearances and 

status. Juveniles' expectation of court procedures and 

dispositions varied significantly with their records. Those 

with previous experience had more realistic expectations of 

court and potential outcomes. There was, however, no direct 

stat~stically significant relationship between the youths' 

records and their reported and objectively measured level of 
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unders~anding of court proceedings. There were, nevertheless, 

indications from the juveniles' responses of a general 

relationship between previous records and understanding. The 

lack of a direct statistical relationship may have been partly 

the result of the methods used to meaSLJxe juvenile.;:; I under­

standing and partly the result of the ]~esearch not attempting 

to obtain information about court recei~ed by the juveniles 

subsequent to their appearance. 

Juveniles' reported feelings while in court varied 

significantly with their records. Those with more experience 

were less frightened by the experience. Youths also reported 

differe:nt:ial treatment in the sys~t:em because of their rec·,)rds f 

as would be expected. For ex~mple, youths with serious records 

(PUC status, large number of previous appearances) reported 

spending longer periods in police custody and having l,ess 

access to bail than those with less serious rec~rds. Their 

reported interactions ~lith welfare staff prior to court 

(e.g .• topics discussed during interviews) and with the bench 

during t,o thenl) 

also sQTI;E:'dhat: different than tIle experiences reported by youLhs 

with less serious records. As in other studies, youths with 

extensive delinquent careers had more negative attitudes to 

the police than others. However, as with Aborigin 

they generally did not question the legitimacy of the police 

or the court. Their attitUdes seemed to be related to the 

police officers they encountered. 

Differences in perspective also varied with the type of 

case t:he youth \-;as in. 'l'hese included differences in expecL:.·~ 

ations of court procedures, in plea, the use of legal 

represerltation, and personal involvement in the court appearance. 

These differences were ~ssentially the result of organisational 

variations between contested and non-contested cases and 

differences in ,tbe orientation and corrunittment (e.g. f the 

denial of guilt) and consequent strategies of youths who 

decided to con'test their case compared to -chose who plead 

guilty (e.g., the consideration that legal representation is 

necessary in a contested case) . 
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Apart from these variables, none of the other background 

variables had any over all influence on the youths' perspectives. 

Though youths in Kulgoorlie differed significantly 

from those in the i,1etropoli tan area with regard to ·their 

evaluations of their treatment by the police, and t~heir 

acceptance of referral to courtl there were no otl1er significant 

differences in their approaches to their appearances in court 

and their evaluations of those experien~es. Despite the above­

mentioned trends in regard to ethnicity, record and type of case, 

the:r-e was a 1 so a signif iC2,nt degree of commcnali ty in the 

perspectives of youths with regard to these particular back­

ground variables. 

It could be argued that a strictly statistically 

reprcfsen·tati ve scunple 'iwuld have highlight~cc1 a great:er de~Iree of 

variation in the youths I perspectives. However, given the 

close fit bet\veen the observational and intervie\'l sa.mples t.h21-1.: 

does not seem probable. The over all lack of variation among the 

juveniles' perspectives would seem to be the result of the 

in·terplay of a number of factm::-Ei common to them as defcndaaUs 

which they, in part, share with other members of society. 

Among these fact.ors are general communi ty knowled~fe c-md 

expect21tion~ of court. It was suggested that people generally 

have little direct knowledge of court and this was certainly 

t.he case with novice defendants in this st.1J.dy. Nevc:'rthele:3::; t 

juveniles and ot.hers do have images of what.·they thillk court 

and i t.s l?ersonnel are like I and t.he process of jU;"3tice is 

and should be like. Casper 

t:hat Cldult c1eferldan Jcs [:ohare "lith oUler members of societ:y 

images of judges as relatively neutral and benign figures. 

Though these images are sensitive to direct experience they 

are not greatly changed by it. The findings of other research 

reviewed in Chapter 12 lend support to Casper's conclusions. 

Similarly, this and other research indicates that there ~s a 

general accept~nce of the legitimacy of the criminal justice 

system, and law enforcemsllt agencies (though not necessarily 

of lalc'l enforce;nent agents per ~_~) . 

, rr~1cre are a nurnbcr o!:: cOLem.only E;hcLi~eo. themes .:Lnf luencj ng 

the perspectives of the defendants in this a!ld other stuc1:i.,:>.s. 
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Like other unpleasant experiences a primary orientation of 

defendants is towards 'getting it over with', '1'he de~3ire to 

terminate contact with the Court as quickly as possible has 

its origin not only· in the defendants' . psycholc)g ical needs to 

extricate themselves from a st~essful situation, but also in 

the fact that an appearance(s) in Court means incurring social 

and financial costs. As shown in Chapter~ 9 and 12 the accept-

ance or denial of guilt for the alleged offences is central to 

defendants' perspectives on the Court and the courses of action 

they adopt (e.g., plea). However, as demonstrated in Chapter 

9 defendants' decisions on what-courses to follow are 

influenced by the desire to 'get it over with' and other 

constraints imposed by parenU:, lavryers, police and others. 

(Similar trends have been reported by Casper, 1978(a); Bottoms 

and McClean, 1976; Baldwin and McConville, 1977). A major 

consequence of this is the existence of incons.ist:ent: pleaders. 

There j s also a commonly r,hared 1 though more var iable r cpinicm 

·that 10'J21 rcprC;:iclltativ(;s ace largely unnecessary in ChildreJ;s I 

and other Courts. This opinion is strongly influenced by the 

goal of 'getting it: over with \ 2nd the consequences of accE::ptifh] 

guilt. 

A second set of factors influencing the youths ' perspectives 

is the organisation of the criminal justice system itself. 

For example, Bottoms and McClean (1976) note that despite the 

rhetoric about the adversary nature of the legal system most 

defendant-_s do Eot I st.ruggl(~' (i.e.; contest their cases): but 

rCI~id_in; on the sULI'ace crt leo_st, pa;::;sive and accepting of the.ir 

treatment. They St1Cjgest that: the structure a.nd operations 

of the legal system contributes to this si~c1Ja_t_ion and by 

intention other aspects of defendant:s l persp~ctives and 

behaviour. 'l'hey conclu.de that the follovling fac·tors are 

important in this regard: 

1. the police control over the pre-triaJ. processes 
which enables them to powerfully influence the 
remainder of the criminal justice syst_em~ . 

2. the concern of Court pcrsol1!:el with its organiSational 
efficiency and the maintenance of trouble-free 
OpC:l. ations ( 
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3. the buil t.···in incen1.~ives and dis:Lncenti '08 \vhich 
influence and constrain defendants towards 
certain courses of action (e.g., the practice of 
handing down more severe sentences when found 
guilty after a not guilty plea than if the 
defendant had pleaded guilty). 

The routinisation of cases by the Courts also inf].uences 

defendants'perspectives by exposing them to relatively similar 

experiences. Defendants share these ex~eriences with others 

in t.he form of stories; jokes, advice and coaching. '1'he 

interaction of de~endants background knowledge and expectations 

and the structure and routine pract.ices of the criminal justice 

system produce the perspectives' and patterns of rationality 

described in this report. Their actions and the rationales on 

whi.ch they are based, are not indicative of an irrational 

they are essentially rational actions grounded in the concrete 

experiences o£ their arrest, prosecution and court appearances (s); 

'There a:J:e si t:uat:ions vlhere thc:y cl:CC typical.ly f1.'ight.cned j 

be\'lildered and ].301<1, Led. The maj ori ty of them ha.ve to lea.:ca 

as they go along, to survive as best they can. Their actions 

0.1.'8 guided and constrained by the decj,sions and actions of the 

police, welfare staff, magistrates and others in their routine 

proce~sing of juveniles through the law enforcement and 

justice systems. It was suggested above, for example, that 

such parties may attempt to manipUlate the defendants' desires 

to 'get it over with' to suit their o~n ends. 

Defendants,' evctluai:ions of the:i_r experiences are 110t th(~ 

simplis·tic judgement::.:; of people \'1ho have un unrealistic Vif'v! 

of their circUJilstances and who merely want: to blwne others 

for their predicaments, rather they arc crnnplex and similur to 

the judgc@cnts other members of the con~unity would make. 

As Casper (1978 (b): 240) has concluded with regard to adult 

defendants: 
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Despite our desire to believe that criminal 
defendants form an outlaw culture radically 
different from that of law-abiding citizenry, 
the defendants interviewed were much like the 
rest of us. They are not always clear in 
their judgements; prejudice and self-interest 
colour their views; and many find the world 
quite bewildering. Yet they are sensitive to 
what happens to them; they do not simply blame 
others for their own misfortunes and they 
employ criteria not di.ssimilar to those that 
the rest of us would use. 

This study of juvenile defendants supports Casper's 

conclusions .. 

The findin']f3 of this rer"earch have a number of serious 

implicc::.:;.t.ions for t:he Court 1 the Department for Conmmni ty 

Welfare, the Police Department and other agencies involved 

with the Children's Court. In particular they present a challenge 

. regards to their present modes of operation and pllilosophy. 

As an exploratory study the concern was to discover and to 

gain insight into how youths view the Court processes they 

experience and the criminal justice system which, in part, 

structures those experiences rather than est~blishing true 

population values. This research has for the first time 

provided systematic data on the processing of juveniles 

through.the Children's Court and on their perspectiv8S on the 

Court in Western Australia. The triangulation of methods 

and data sources has provided data with a high ~egree of 

internal consistency. 

There are two ways of looking at the research findings. 

On the one hand, the research reports on the experiences of a 

sizeable sample of youths. Taking this sample on it.s own the 

research findin'Js are disturbing in relat.ion to justice or 

the effective operations of the Children1s Court. The 

findings that a sizeable minority of youths felt that they 

had been unfairly treated by the Court, or had difficulty in 
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understanding the Court proceedings and that the majority of 

the youths held views of the function of the Court which 

differed significantly from the official line, should in them­

selves be of concern (0 the Court and the Department for 

Cormnuni i:y Welfare. 

'l'hough the interview sample is not strictly para.metric, 

the inaications are that it is in many ways typic~l of the 

youths who go to Court. Thus while it may not be possible 

to estimate the exact percentage of the popUlation not 

able to correctly identify various personnel in Court or who 

hold certain attitudes towards the magistrates, the 

indicati.ons are that given the present structure of the 

Court and related agencies, that the perspectives of the 

interview sample correspond reasonably closely to those of 

the Court population in general. This conclusion is supportod 

by ·the genercll consist.ency beb:.reen the finc1in~rs of thif:; and 

In the following discussion issues relating to apprehension, 

'This 

will be followed by a ~scussion of the issues having 

implications for the operdtions of the Children's Court and 

finally, implicati.ons for the philosophy and policy of the 

Chi ldren I s Court and t.h~,; Depa):'tmcLL fo::~ Corci.;.'11t'.ni ty \"01 f (:re 

will be outlined. 

'l'11:1.s res("~al.:cb. indica·tes t.hat: ay.-r8st rather "I.:h2-;'[1 summons 

t:hc; chief: i:WfmUe of p:l:'osecut.ion of juveniles. 

against the spirit: of the Child Welfare Act (1947 - 1977) \v11ich 

calls for action to be taken against chi.ldren by way of notice 

to apl)ear in Court. l\s a conseqlh::l1.Ce of the use of a,cest. a 

lar~jc number of yout.hs are spending exce~;si ve amounts of tine 

in police custody, and are spen~ing time in D.C.W. Centr8s 

because of problems in obtaining persons to bail them. 

Hore importantly f it seems t.o be C0l1mlon practice for the 

police to interview youths about offences· without their parents 

or other indep(:lldent. cldul ts bc.:.:ing pre~;ent:. This pra.ct.icE' has 

serious consequences, as a large proportion of youths are 

unaWil~e of their rights in regard to interviews by police and 
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beCatlSe of the structure of interrogations, those who are uvlare 

of their rights are unable to. in::;ist upon them being respected. 

From the report$ of the juveniles interviewed the character­

isticf~ of the interrogations they expc~rienced are similar to 

those described by research as being used on adult offenders. 

While there may be differences in the degree of the intensity 

of the interrogation process, it is still by nature coerc~ve 

and juveniles are not as capable as adults in withstanding 

the pressures created. 

Whereas it must be stressed that the experiences of a 

larcjl~ number of the youth:3 during apprel!2D.sioll, p:cocec;~d.n.g and 

interrogation were good, characterised as matter of fact 

if ' 'f' 1-a· ~cLU:S, one lll. 'lve youtus cODplaincd of assaults or threat 

at various stages. Some of th(;se complaints were n:i nor, othcr~~ 

involved more ~;erious accusations of assau.lts and t.hreats. 

to 11dve si.gned statements or records of interview under duress. 

Probably more important them tbe actual complaints theElselve~: 

accept.eds\J.ch practices as normill events in appreherlsion, 

processlng and interrogation. Youths, however, were also aware 

that their own behaviour was in some cases in part responsi.bl~ 

for the quality of their treatment. 'l'be:c,c findin(~:,;: i.nelicate 

that changes are required in the police handling of juvenile 

offende:cs. 

The studyf s findings vlit.h Lega}~d to the le''..'('l of unae~~"· 

standing you~hs have of COU)t have serious implications for 

both the Children's Court and the Department for Con~unity 

VlelfcD_-e. As in other studies, it V1a8 found that defendant.s 

had limited knowledge and understanding of the court and its 

the proceedings. Thissi tuaU on is a result of both the 10,\\7 leve J 

of exposure of the community to courts in general arid in the 

routine organisation of court work . . 
, Court is a situation, as noted, where people have to learn 

as they go. They have to 'play it by ear' 1 as Priestly ct al 

(1977) have suggested, frequently learning the rules by brca~ing 
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them. However, most defendanJcs suffer from st~a.ge fright which 

makes their attempts to successfully manage their appearance 

difficul t:. In addition to learning as they go they may receive 

coaching from OU1e):8 or have their appearance choreographed 

in whole or part by a legal J::-epresentati ve or others in the 

Court. 

Novice defendants in this study had two main sources of 

information on which their expectations of court were built. 

The first was the mass media~ in particular television dramas, 

The other friends and relatives who mav . ., or fficcy not: 

to court themselves. Official sources of information such dS 

the police or Dep2.rtment: for Conu:nuni ty hfelfarc were less 

fr:equently used. Official sources were of greater importance 

once the youths got to court. As a result of this lack of 

knowledge and of other factors such as anxiety and the state 

of confusion which characterises pre-court activities, 

espccidl1y at. bw Perth COl~rt:f three in b::=n Y011t.hs vlene; uEob:Lc: 

to pcsitivelyident.ify personnel viitll whoEl they had con·tact. 

In the majority of cases these would seem to have been welfare 

staff interviewing youths with the aim of preparing an 

Informative" Report for the Court. 

Once in Court the juveniles had problems understanding 

Accordin·g 

to their own assessments 35% of the youths were only able to 

understand some of the proceedings. The main reason for this 

lack ofc.ndersti;1)1.uing waf~ 1 accoH:i.:.nCj "CO tho youths: the 

complexity of the language used. Juveniles reported that they 

had difficulty in comprehending the speech used by magistrates 

and others to add:r-ess them and 1.:11e d:i.;c;cllsf:;io')s betv'l(::en var·j.ou:.' 

personnel. 

Whereas 95% of the youths were able to identify the 

magistrate, only 41% were aware of the identity of the Depart~ent 

for. Con·~J'nuni ty Welfare court officer c This was especially a 

problem in the Metropolitan Courts and in particular in the 

Cou~t at Perth. In contrast the less important functionaries 

of bench clerk and police c6urt orderly were identified by 

57% and 56% of the youths respectively. It was suggested that 



.j'jJ.. 

the court officer occupies an important posiLion in the court, 

for it is through the court officer that the Court receives 

much of its information about the yout,hs I charactc~rs. Moreover, 

it is often through the court officer that anything approaching 

the youths' side of the story is put to the Court. This 

situation arises from the typical passivity of defendants and 

parents and the absence in the majority of cases of legal 

represcnt:~atives . However, it was shown that the actual role 

the court officer plays can vary from that of a supporter to 

a denouncer of the defendant and that this varies with the 

youth and the circwnstances of the casc. 

Because of this it was suggested that the officer1s role 

in C01Jrt Wi""" D.mbJ.guous. 'rhis arr~bi9'u::ty VIas furthf;r heightened 

by the lack of understanding among the juveniles of the 

relat.ionshi.p bebleen t~he Children! s CcurJc and the Depart.ment 

Four in ten the yout.hs v'/E: ]::c: 1111S tll:e 

if then::: Hc .. U:; a relationship or thought that there: vlas no 

connection between the Court. and the: DE:partrnent for Comim.m:i.ty 

Three types of reJationships between the Court a~d 

Department vwre mentioned by the remainder. 'I'hese were that. 

the Departmental officers control Court dispositions (e. (J, f 

probation) and that there is a legislative relationship between 

the orgunist:l.tions and thvt the Departmenl~al officer ma.l:es 

recommendations to the Court. None of the youths referred to 

all three factors which would have more fully dOCUl'llented the 

relati onsh:i.p, 

The expressed concern of theChildren's Court and the 

Dep3.rt.ment for Community Hel:Eare to be concerned with tLe 

'best interests of the child' and the legal principle that 

justice be seen to be done necessitates that both the Court 

and the Department improve its cJnlITll.Ul.icCltion with defendants. 

It. is essential that the role of the Department I s court, officer 

be clarified and that procedures be developed to adequately 

inform defenda~ts and parents of this role and those of any 

other officl'J:s they may have contact i:li th in relation t.o a 

court appearance. The accountabili·ty of officers to the court: 

and the defendant should be specified and their reports 

sliliject to the same rules as other evidence. 



Communication in court is also hampered by the youths' and 

parents' stage fright. Contrary to conventional wi.sJom, the 

majority of youths are afraid of court. If through experience 

they are no longer scared about having 'to stand up there', 

thev are still concerned and worried about the outcome of their 
J. 

case. Their fear, lack of understanding and isolated position 

in Court all cumbine to create and maintain their passivity. 

Many youths concluded that it is better not to say ariyt~ing 

than to say the wrong thing. Others attempted t.o use various 

defense strategies. These, however, were frequently used in 

response to questions a.nd probes from the bench and as was 

shown their success was in part contingent upon the willingness 

of the bench to accept them without further questioning. 

rn.:::-ty not be a bad t:hing F i:i.S one maqistrat.e said I t.hat ! t.he C01.1rt 

has a certain awe about it' or even that defendants are afraid. 

However, if the court is concerned to learn the youths! side 

of the story, it will continue not to do so under present 

conditions wl"d eh prev,::li 1 in COLlrt. A simplificc:ttion and a 

relaxation of some of the more formal aspects of proceedings 

may provide a better forum in which defendants can partici2ate. 

It is lmportant, however, not to sacrifice defendants' legal 

rights and protection for informality. 

In the context of fear ~nd uncertainty the general orient­

. ation of the youths in this study to Court was one bf 'getting 

it over with', This orientation was given support by the 

widespread belief that lyou can't beat the cops'. For many 

their interrogation and charging by the police was not the end 

of the beginning of the prosecution process but the beginning 

of the end of the process. Their ori.entation to Court is 21sb 

strollgly influenced by their acceptance or denial of guilt 

~or the offence they were charged with. Youths referred to 

the acceptance of guilt as a rationale underlying various 

actions from their confessing t.o the police to their evaluations 

of the fairness of their treatment. 

It is cent.ral to the direct~ion of their pleas. Nevcrthe-

less, given the youths desire to 'get it over with'and the 

general belief that they will be convicted anyway, some youths 
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plead inconsistently. Some youths were also unaware until 

they appeared in Court the precise nature of the charges 

against them. Because ~f the centrality of the youths' 

perceptions of guilt, magistrates need to take more steps to 

ensure that. defendants knoVl and fully unders'l~and the cha.rges 

against them, that they are in agreement with the police 'facts' 

and that their guilty pleas are consistent. Bottoms and 

McClean (1976: 234) have made t.he fol.lovJing recOl~,mcndation 

regarding inconsistent pleading aDong adult defendants: 

'A '.vay of ... discouraging false guilty pleas 
would be a rule of practice requiring the 
courJc to ensure that it obtain s the defendant I s 
own story of the incident and that the story is 
consistent with the plea. Such a rule would not 
eliminate the possibility of spurious pleas r but 
it would be a useful check. It might also serve 
to identify the cases of unrepresented defendants 
who pleGd guilty, not realising that a legal 
defence mjgh~ be open to th2m. 

A nurcllle 1: of magis trates times 

follow such a procedure, however it was nat a routine or well 

developed practice. What was referred to as a negotiative not 

. gu31ty plea was sometimes the result of such enqui.ries by 

magistrates. The Court, however, needs to take care that by 

rejecting a guilty plea from youths that such youths are not 

thus penalised unduly by long delays and by the social and 

financial costs that invariably result from a not guilty plea. 

Conver~elYf care must be taken in dealing with youths who do 

not Unden31::and the legal cUlpabilj. ty of their pa.:r.t.icipation 

in offence::; (e.sr., youths who do not:. consic.er tllemselves ~luilt.y 

because a co-offeL!c1er 2ctuall.y took and kept some of ·the [,talon 

items). The use of 'non-standard pleas' as described in this 

report may facilitate the smooth running of the Court Ly 

\:()()lin9.-·-·out I the troublesome defendant but they do not 

necessarily give him a better understanding of his legal 

culpability or a feeling that justice has been done. These 

si~uations highlight the need for youths to have legal advice. 

Although legal representation for both Aboriginal and 

non--Aboriginal youth;::; is now readily available at the 
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Hetropolit.an Courts and there is rela,tively E?asy access to 

ALS and Legal Aid Commission schemes in Kalgoorlie, most youths, 

especially non-·Aboriginal you-ths , felt that legal representaU on 

was not necessary. As pointed out above, this situation could 

probably be chall.9cd through an effective 'outreach' proSJramme 

by the Legal Aid Co~nission. While legal advice may be required 

in many cases, it is not altogether clear that actual 

representation in Court is necessary for all defendants. As 

shown above there is frequently an overlap and duplication of 

the actual roles in Court of the legal representative and the 

D.C.vL court officer. Pleas in mitigation and Infonnative Reports 

are frequently very similar, sometimes with details of the 

latter incorporated in the former. There needs to be a 

rationalisation of the roles performed by both. A clarification 

of the court officers role is essential to this end. 

An anomaly would seCQ to exist with the availability of 

legal representation for nOll-Aboriginal youths pleading not 

the Legal l\id Commission's du-ty coun~;el scherne for "chose::: plc~dd:Ln0 

guilty. In contra,,:,t a numb(~r of yout:hs 1,\Ti::3hing to CO~'l:':est, tllCi:_.' 

cases were forced to try and defend thffinselves in Court. Needless 

to say, they and t:heir parent::3 fomt r1. this a difficult: (lnd 

fruitless task. Given the high proportion of youths who do 

not understand. the procecLLngs and Ylho aTe gener<, Jly nn3'tlare 

of their legal rights, legal aid should continue to be available 

to youths not contesting their cases. However, because of the 

importance to the youths' perspective~ of their acceptance of 

guilt, it would Se2IJ to be more crucial that youths wishing to 

contest their cases have access to legal representation. Some of 

the logi.stical problems in supplying S0~1cltors for such cases 

could possibly be solved thr0~gh the abovementioneJ rational­

isation of the roles of 'solicitor and welfare officer in 

non-defended cases. Another possible solution '\Vol,lld be for the 

Legal Aid Commission to employ paraprofessionals in guilty 

plea cases in the same way as the Aboriginal Legal Service 

does now. 

Of greater importance than the consequences of the 

juveniles' perspectives for Lhe operation of the court was 
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their con;;equcnce~') for the underlying philosophy of the court 

and the Departrnent~ for Communi ty ~,;relfare. It was suggested 

. that there is a contradiction between the welfare and legal 

aspects of the court's role. Despite this the welfare/ 

rehabilitative pllilosophy is still a central concern of both 

the court and the Department. This philosophy is not shared 

by the majority of the youths. Two thirds of the respondents 

saw the court as having a function other than a welfare one. 

As they saw it, the court's function was to PU!llSh them for thel~ 

wrong doingj to control them, to aami~ister justice and so on. 

A further 8% thought that its function was one of both welfare 

and retribution. 

Despite a quarter of the youths responding that the court 

had a welfare f1.mc·~_ion I Ulcir thinking with regard to t.he meaning 

of and logic behind the dispositions they received was punitive/ 

retrib,rL:ive in es ~;(;n ce, Defendants operated basically on a 

tariff wodel. 111"1211 questioned abuut t:.he reasons they expected 

to receive certain dispositions, youths referred basically to 

tariff criteria of the state of their records and the nature 

and seriousness of the offence. Silliilarly, 'when quc!stioned 

about why they thought the court had handed down the dispositions 

50% referred to these tariff criteria. They were not, however, 

unaware that the t2riff was mitigated by means of those factors 

which influenced the cons t.:ru.ction of their moral cha].:-act.en~ 

(e.g., their work situation, parental support, welfare officers 

reo ('nTl',n1""'-' (1 ;:<·tl' '-;1-1 C! ) , '-' -. _. .... ...... ),. .. '-"- ........ ..~ ... 

Their views of the meaning and consequences of dispositions 

were extremely instrumental. They saw themselves as having 

to 'do time','pay fines', 'lose their freedom', 'do work' and 

.' visi t 'ivclfar8 officers'. Youths I apart from a few f did not 

refer to themselves as helped or rehabilitated. Their 

evaluation of the' fairne:.os of _ their treatn:ent by the court were 

given basically in terms of a tariff model. The principal 

elc.ment of this was t:heir OVln acceptance or rej ection of guilt . 
for the offences they were charged with. This was followed by 

such commensurability with the offcl1CG, comparability with 

what others received, consi~tency with their status, and the 
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adequacy of procedures. That these evaluations were often 

complicated by the use of the 'fair enough' principle docs 

not les~;en the importance of tari ff criteria. Again r few youths 

thought the court's decision was fair because they thought 

that ·they were being helped or rehabilitated. 

In Britain and particularly in Scotland the Children'S 

Court have moved closer to a welfare model of operation (Hapgood 

1980; Anderson, 1978; Thorpe et al, 1980). In the United States 

of Arnerica f on the other hand, n"LlTnerous courts have moved C3.way 

from a welfare model as it was found that children'S fundamental 

legal rights were not being protc~cted (Lemert, 1978). One of 

the rationales underlying the recent moves in Britain has been 

that guiJ.t is not an issue in most Chil~~en's Court cases. 

Concern,_ it is thus argucd f nec~d not be:: given to whai.~ the 

AITlericans refel.' to a~~ I due prOCt~f)2, I of law. It is thought that 

as guilt is not an issue that the court can readily focus on 

the offence as being symptomatic of some underlying problem 

and on the rehabilitation of the offender. 

This study has shoun that contra.ry to such vici:').'";; gull t. L3 

central to the youths orientation to the court. These findings, 

along with those of Hapgood (1979) would suggest that rather 

than moving a'ivay from tIle concerns of justice thE; Children IS 

~ourt should be more concerned with these issues. A sizeable 

minority (29%) of defendants feel unfairly treated by the 

Court at pres0nt. Any move away from the issues of justice can 

only exacerbate this situation, especially as the majority of 

youths do not share the :n:~habiliU::tJci.ve philosophy of tll.e COUl t. 

and the Departx,ent for COmlTtUILi_ ty ~'·:l"lfare ,. In fact, given thi.f:.: 

situation, it is arguable that if the Court and the Department 

are to deal effectively with offending youths, they should 

aban,.-on t:his philosophy. , .. 

Not. only is the rehabili t~ative model not in line wi th t.he 

way defendants view the system,'but it has been coming under 

increasing critici~-;m f1~om a number of sourCE'S. Criticisms havc~ 

beep of three main types. First, as noted in the Introduction, 

the theoretical adequacy of the model in explaining and 

predicfing prime and delinquency has been increasingly questioned 
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The second criticism is its effectiveness in comba'l:ting Cl~l.mc 

and rehabili t.atinSJ offenders. 'l'hird I there has been 

'debasement' of the rehabilitation ideal, practices have 

frequently been as inhuman and unjust as the ones they have 

replaced (see Bottomley, 1979 and Bcan, 1976 for a discussion). 

In this regard Thorpe et al (1980) have shown that the 1969 

English 'Children and You~g Persons Act', despite the rhetoric 

of grea·ter concern with t.he Ifwelfare H of children appearing 

before the Court. f has led ·to a subst.an1cial incn:~a.se i;:-1 the number 

of children receiving custodial·sentences. They conclud(~ 

(1 08·0- AP ) t~'at ~11}'c l'I'crp'~G of ;J .. _..:. ... ' 1_".. l ...... ~ .. ') . J.. .",(" .• "_,,>r,;.: custodial senteTIces has been 

the result of cO:~lfusion bc~t:Vleen the welfare and legal ilspect.s 

of the courts role: 

What see:ms 1:::0 be invc)lved here is a conf~.]sion of 
welfare and justice considerations .•.• Thcj ar2 
placed in CH:t:~s not bc:cause they are more delinquent 
than the rest but because they have more 'welfare 
problems'. Thus definitions made on the basis of 
one set of criteria can have a profound and sure 
urlilJ t.el'1d~c;c1 c; f f (~ct C)fl L U}J:'3(:;qt.lerl t. (] (~ci ~3 iC)l-J 3 bCi~;ed ()I1 

quite different criteria. Consideration of a child's 
needs o:r p}oblems is reinterpreted by Uie juvenile 
court as an indication of his criminality. 

They also suggest that a consequence of this confusion is 

the creation of an institutional career for the children. It 

gives them a status :,:,J-s_ ~~. vis the court which typically means 

more severe custodial dispositions for subsequent offending 

(1980~48) : 

The problem is that the care ord-z:r is also an el€.mlent 
in a sentencing tarjff. It is not simply a welfare 
measure \vhich s;ives ·the social '\-lorker u.seful powers 
(no irony in tended) i it is the last, mo~:;t: ex+.xc:;Yfl,-, 
sentence to t:he court \Vi tl-J.in t:he local auth.ority 
child care system. Beyond are only the frankly penal 
measures of detention centre and borstal when they 
re-·offend. 

There is often a disguising of the true state of 

affairs \vi tIl rhetoric and sani ti::'ed labels. For example I here in 

Western Australia we now have institutions which are called 
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facilj.ties or centres, cells which are called ~dbins, absconders 

who are called runaways. The use of this rhetoric can be 

clearly seen in t.he followinsr COn1l11ent. by a senior staff member 

of a maximum security institution: 

"It's not a gaol, it's a treatment centre. We 
cinly have bars on the windows to keep the boys 
in. If we could replace them with unbreakable 
glass we would take them down~ 

This defini Lion of reality is not ~fener(:llly shared by 

youths. Their perspective was poignantly put by an inmate of 

the same institution, when he said during an interview: 

"They keep telling me 11m not in jail but there are f .... bars 

on the v;indows. II 

It is not within the scope of this report to review in 

detail the criticisms of the rehabilitative model or the 

alternatives being debated in Australia and overseas. Ho\vever, 

called for on altcn.lclt:ive C01.Jr ses of act-ton 

as inc1icc!.ted by Lhc f inding;:~ of this resea:;:ch. 

alternative is the 'just deserts' or 'jusLicc madel l
• This 

model had its found~tion ill the critique of the inequities of 

individualised treatment and the failure of the prison system 

(Bottomley, 1979). Although there was almost total rejection 

of the rehabiJ.ita~ivc model there has been less unanimity as 

co what should replace it~ There a general 

the exercise of discretion in the criminal justice system and 

the need for greater accountability. The desire was to ensure 

(Bottomley I 1979: 138). 

The first major definitive statement as to the character 

of such a model was made by von Hirsch and his colleagues (1976) 

who argued that their main principle was that. of I con1Jnensura.te 

deserts'. They were concerned with the equity and fairness of 

the disposition. Conwensurability, they suggested, should be 

determined by considering the seriousness of the offence. 

This involves a consideration of two elements: the actual harm 

done i and the extent of the offender! s Ct~~£~~2.il i ty . 

(von Hirsch, 1976: 69-71). The critical issue is the offendcr'~ 
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actions and not predicted future action. 

The von Hirsch formulations have been criticised on a 

number of Lasics. One criticism relates to the way the 

supporting arguments have been handled in the report (Bottom].cy, 

1976: 139). Another is the problem of defining harm. As 

Cohen (1979: 37) asks l "harms "1.:0 whose interests?" This 

criticism relates to the broader problems cf social justice 

and 1:he problems of culpabilit.y and harm in rel~ition to the 

inequalities in society (Cohen, )979: 37-41). Bottomley 

(1979: 149) suggests jn this regard: 

One of the limitations of the justice model 
has been its focus on the individual offender 
and his just deserts to the exclusion of 
conf5iderc.d:-.ions of plmishnh::!llt and justice in a 
broader social context. Individual rehabilit­
ation is in danger of being replaced by a 
purely individualistic version of retribution 
(1979: 153). 

be t:he "rcqu.aLl.f:ic::a.tioll of offenders as membe:c:::; of the con~T,n.1nit:'{l 

age: inst \'"ho~;c legal Ho:cms they have offended." The offender 

is held accountable for his actions, at the same time the 

punishment acts to temporarily exclude him from his social 

Sl"t'l-' +'·l"C)n ""lld S'lIY'}"")]ic'a]ly c'le'nou"'cer- +-1"1-> b.,..""",ch ot-l.. C1.L... . ('"'-' t_ ..... t! ..... }-·,. __ , __ , ~ __ . --.L J.l _0 __ J..:...:.. .J ...... \.:..-;Ct ~l.l norms 

(for a discussion, see Bottomely, 1979: 139-153). 

The arguments of the proponents of a justice model of 

penology are very much in keeping with tl1C perspectives of 

youths on their offending and on the judicial system. Specific­

ally, the importance to youths (and adults!) of the acceptance 

of guilt and of responsibility fo:r' their actions was ShO\'111 t.o 

be central to their orientation to court and the assessrnen·t 

of thc::;ir treatment. v~hereas a just deserts model promotes 

such accountability, a rehabilitative model, because of its 

concern with underlying pathologies, frequently prOTIIDtes the 

use of guilt-neutralising state'ments (Hartung f 1969 i Cohen f 

1979; Thorpe et aI, 1980). Whereas traditional pleas of 

mitigation may"also to some extent promote guilt-neutralisations 

through the use of 'justifications', 'excuses' and so on 
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(see Chclpter 10) F the rhetoric of n~ha.bilitation_. and 

individualised treatment has increased this tendency (Williamsoll, 

1980). The Court should be concerned with promoting what 

Thorpe at al (1980: 174) refer t.o as "a humanly intelligible 

debate, conducted witllin a procedural framework derived froD 

civil law, -about such matters as the degree of culpability, 

the amount of Jamage done and the appropriate penalty ... 11 

This does not imply, however, that mitigation and the 

defendant's background are not of concern but that rather they 

need to be considered within a more meaningful assessment of 

the defendant's culpability and the damage he has done. 

To this enei, various authoJ:'~> (Bott.oI\:ley, 1979; Cohen, 1979, 

Duckworth, 1980; Bankowski and Mungham, 1980; and Thorpe et al.; 

1980) call for a re"'organ:isat:ion of both adult and jU'.Tcnile 

courts to deal with criminal offences along the same lines as 

civil cases. They argue that nmch of criminal procedure 

confuses th~ ~ssues involved (see also Matza, 19G4). As 

Thorpe ct al (1980: 170) argue: 

It is rather that of its very nature any 
criminal j-u.st:ice system rcndeJ:s the e\len'~s 

it deal:3 \'lith unintelligible - to the offclldcC'r, 
to the victim, and the public as a whole. It 
achieves this by removing the offence from its 
local hum:il1 cont.ext. and by turning a real 
offence ac;ainst a rco.l ind:lvidual into t:,n 
abstract offence against the state. Both the 
victim and the offender lose their actual 
human identity, the one coming to stand for all 
respectable society, the other for all that 
t:hrcat~en.s it. 

The reintroduction of the victim to the proceedings ensures 

that the offender is confronted with the consequences of his 

actions. Bottomley, 1979: 155. hm,;ever contends ·that more Ulan 

just an appreciation of the importance of the relationship 

between the victim and the offender is required. vJhat is 

needed he says is I'a recognition of the tripartLte relationship 

between the criminal, the victim and society, with general 

measures aimed at t.he satisfaction of the communi t.y D.S a \vhole." 

A vital question still to be answered is 0hat form PUllish-

ment: sbould take. A just deserts model does no~_ imply a 
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lIhard line" approach t.o offenders emphasising clH:;todial 

punishmellts. This is not only because of ~ concern with justice 

but also becduse of a realisation that traditional custodial 

methods h2ve failed as much as rehabilitation. As Tomasic 

(1979: 1) has argued: 

.. 

The failure of imprisonment ha~ been one of the 
most noticcabJ.e features of the current crisis 
in criminal justice systems in adva~ced industrial 
or post-industrial societies such as Australia, 
Britain, Canada and the United States. One 
. . f . t' ft " ':J'.r- "h JUstl-lca-lon a :on aavancca lD ~avouror t.2 use 
of imprisonment has been shown to be misconceived. 
1::..1: best; prisons are able to provide a form of 
crude retribution to those unfortunate to be 
appreherldecL At \Vorst, pri,30ns are bruL:]lising, 
cannot be shown to rehabilitate or to deter 
offenders and are detrimental to the re-entry 
of offenders into society. 

He goes on to argue that the ~eliance on prisons, 

maximum secul:i ty cne~;, aJ.:-e 2l drain on ·the resources <:i.va.:Ll able 

in the criminal :justice SystCL~. T11is is not t.O f3ay UiD.t: 

imprisonment. is never app:copriate. Bottomley (1979: 153) 

sllsgests that it would be an appropriate means of soci~l 

disqualification (punishment) for the minority of most serious 

offen.ders. (The problem remains as to how these are to be 

assessed). However, as the principal concern is the 

of offEmders into the comm2ni ty I 

constructive alternatives to a custodial model have to be 

developed (Bottomley, 1979; Tomasic, 1979; Duckworth, 1980). 

The sea~ch for alternatives has seen a renewed interest 

in the concepts of £~sti!:~1..t:..?:52l~ and .?;~pa:r;.at~io!.:? (Bottomley, 1979; 

Duckworth, 1980). One force behind this renewed interest has 

been the concern to compensate the victims of crime. In a 

broader sense the aim is also to restore the balance between 

the off0nder and society. 

Such m(,2sure~; should be dc?igned to integrate the 

delinquent and not to alienate him, as crimi~al prosecution 

does in the symbolic sense and incarceration in a literal and 

physical sense; for alienation is, of cou::::se r in the end the 

worst possible way to develop comnitmentto the conventional 
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moral order (Thorpe et aI, 1980: 179). 

There are problems with developing purely monetary based 

restitutiona1 schemes for youth as many are without indcpend~nt 

incomes. (Sec! Duckworth, 1980 for a discusf.~ion of problems 

with adult ,schemes). However, it is possible to extend such 

prograrllIi\eS as Comruunit:y Service and Probation Orders to more 

specifically include restitutional and reparational aims. Such 

c1evelopment:.s would be in kec~l?ing with t:he you-Lhs I perceptions 

of tariff and justice. They would also help to make more 
1 

explicit the basis on which the Court reaches its dccisons. 

The defendant ~nd his actions are supposedly the raison 

d I otre for interve-ntion by the criminc..l just.ice system. It is 

therefore essential that the views of the defendant be 

considered. Ultimately it is on these perspectives that the 

effectiveness of the crimin21 justice system rests. A system 

whose philosophy and op(~rctLLon~:; arc at oc1(h; 'ivi t:h t~he popuJ atioll 

it is dealing with or ccmtradictory CZH1YloL hope to adequately 

combat cri!ne and restore the balance between offender, victim 

and society. It fa.ces the problem of Jche sense of injust:ice 

increasing among offenders and non-offenders alike. This 

report has documented, froln the defendants' point of view, 

serious shortcomings in the operations of the Children's Court, 

i.:he D8p&r-Lment for Cornrnuni ty Oelfare and the Police. These 

problems can be overcome with organisational and operational 

chcmges. 

Of greater importance is the lack of acceptance by youths 

of the rehabilitative model. It is of vital impr)rtance that 

the Court and the Department for Community Welfare take 

cognizance of these differences and act on them. This is 

particularly important in view of the current debates in 

Western Australia about the philosophy and operations of the 

juveni],e justice system. These differences will not be resolved 

by the mere tinkering with parts of the system. They call for 

the resolutioh of the conflict within the Children's Court system 

between its welfare and its legal roles and the development of 

ne\;7 and al terndti ve goals and prograrIl:11es. 
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RECOf·jJ.1ENDA'rIONS 

It is recommended that: 

1. THE: CIIILDHEN! S COUErI' SY,C)'I'EH IN vmS'l'ERN A.US'I'RI~LIA 

BE BASED ON A JUSTICE/JUST-DESERTS MODEL OF 

.JUS'I'ICE. 

2. THE DISPOSITIONS HliNDED DOvE\)" BY THE COUH'f BE 

BASED ON THE CONCEPTS OF RESTITUTION AND 

REP.i\Rl-'.l.TION VlI'I'H A RECOGNI'J'IOE OF 'rEE 'J'RIPAHTrrE 

ImSPONSIBILI'l'IES BE,]'\'-;EN THE ,JUVENILE r THE VICTIH 

AND SOCIETY, '1'0 'l'HIS END THE PROBA.T'IONAL AND 

COJ.1HUNITY SJi;:crVICE SCEmmS BE REVISED l\ND EXTI~NDED 

AND OTHER CONSTRUCTIVE RESTITUTIONAL SCHEMES BE 

DEVELOPED. 

BE CLARIFIED. 

4. 'J'11l::Rf~ BE 1\ P.i\'}'IONJ.\.LIZA'I'ION OF THE ROLES OF 

COI:-:iHUNI'ry \vELFll.rm OFFICERS l-".ND LEGAL m:<:PRESEN'I'Jl.TIVES 

IN NON-CONTESTED CASES. 

IN COUR'l'. 

6. LEGAL FFPRESEN'l'ATIOI} Bl~ AVAIV\GLE '1'0 p,LL YOUTHS 

CONTESTING THE CHi\EG';) AGZ~INS'l' 'Tln~I'L 

7. A:LL YOUTHS SHOULD B:l~ FULLY INFOPj:iED OF' THE CHAH.CBS 

AGAINST THEM PRIOR TO GOING TO COURT AND TIIAT 

MAGIS'rRA'l'ES NOT PROCEED WITH. CASES UNTIL THEY l\Im 

8Ulm THAT THE DEFENDANT FULLY UNDERSTANDS THE 

CHl'l.RGE8. 

8. MAGISTRATES ENSURE THAT DEFENDANTS ARE PLEADING 

CONSISTENTLY WITH THEIR OWN PERCEPTIONS OF THEIR 

GUIL'r AND NOT PURELY HTO GE'l' IT OVER HI'[,H". 

9. THE COURT. T.mSmm 1'Hl\T DEFENDl\N'J'S PLEADING NOT GUII,'l'Y 

ARE NOT UNDULY PENl\LIZED BY LONG DEL.AYS IN BAVTNG 

'rHEIR CASE HEARD. 



10. COUPT PROCEEDINGS BE ]~ESS FOPJ.1AL IN OHDEl<' TO 

ENCOURAGE 'rEI: PllR'l'ICIPATION OF ,JUVENILES AND 'I'HEIR. 

PARENTS IN AND UNDERSTANDING OF THE CASE. THIS, 

HOWEVER, NEEDS TO BE DONE IN SUCH A WAY SO THAT 

LEG1'1.L RIGHrJ'[:~ OF 'I'HE DEF:ENDM\'I' ARE NOT JEOPARDISED. 

11. TIlE VEHDI,I.. COf.1HUNICA'TIC'N IN COUH.'I' BY HAGISTRATES I 

PROSECUTOHS AND SO ON BE MODIFIED TO ENSURE THAT 

ALL DEFENDAN'I'S FULLY COI'1PREHEI'lD THE PROCEEDINGS. 

12. rrEE COUR'l' ENSURE TEAT ALL DEFEND1\NTS i\ND 'rHEIR 

PARENTS FULLY UNDERSTAND THE DISPOSITION OF THE 

CASES. 

13. 1\ COUHT \'IEIY1\RE SERVICE BE ESTABLISHED IN THE 

HE'l'T<.OPOLITl\N AREA AND B)-\.SED NT rrEE PEInE COUR.T ']'0 

PHOVIDE INFOHHh.,]'ION ZU-JD lH)VICE '1'0 DEFENDANTS 

I"PPEMUNG IN COUl{TS IN 'I'HE l-lE'I'I{OPOLI'.I'AN ARE? < 

404. 

BE PREPAHlm EXPJ.,AINUJG ALL Z\.SPI';C'I'S OF TFm PHOSECUTION 

PI<OCESS AND ')'HL: DEFElmZ\NTS EIGHTS M·m OLLIG}\'l'IC~~S, 

THIS INFOm'ri\TION BE AV!IILABLE FIWH AND ON DISPLZ\.Y 

IN ALL CHIIJ)F(.EN I S COUE'1'S j COH~'lUln:rrY HEL;;-'AEE OFF ICES 

AND POLICE STATIONS. 

15. ALI .. OFFICERS OF 'l'BE DEPARTMENT FOR COr,mUNI'rY h'EIJFAEE 

WHO HAVE CONTI\C'r Wl'rH DEFENDhI:Yl'S AND/OR 'I'HEIR 

'l'IE!:IE IDENTITY liND 'ITE PURPOSE OF 'rHEIH CC'NTAC'I' NITH 

THE DEFENDANT ARE FULLY UNDERSTOOD BY HIM/HER AND 

LIIo/I T '-.,,", PI R-,qrno J.-, ... ) 11:11 ......... :. 1~r'.j'1 u • 

16. 'rHE :FH.OSECUTION OF JUVENILES BE INITIATED BY \'lAY OF 

SUH.NOlJS RATHEH THJ"N ARRES'r. JUVENILES SHOULD NOT 

BE TAKEN INTO POLICE CUSTODY EXCEPT FOR SERIOUS 

OFFENCES. 

17. 'rHE PROCESSING AND CHARGING OF JUVENILES IN CUS'l'ODY 

BE STlmAM-LnJED SO AS '1'0 AVOID ,JUVENILES HAVING TO 

SPEND LENGTHY PERIODS IN CUSTODY. 
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18. Bl~IJ~, Pl(OCEDUHES DE EEVIE\'lED TO ENSURE 'I'Hp.'r BAIL 

IS HEl\DILY AVAILABLE TO ALL JUVENILES. 

19. WHEN A CHILD IS TAKEN INTO CUSTODY HIS PARENTS OR 

GUARDIANS SHOULD BE IMMEDIATELY NOTIFIED. IF 

THEY ARE 'NOT AVAILABLE ANOTHER RESPONSIBLE ADULT 

BE CONTACTED TO ACT AS A !FRIEND' TO THE ACCUSED 

DURING PROCESSING AND QUESTIONING. 

20. NO QUESTIONING OF JUVENILES BY THE POLICE TAKE 

PLACE vn rI'HOUl' 'j'HE PRESENCE OF A PI~RENT; GUARDIAN 

OR I FRIEND! . 

21. STATEi'1EN'l'S OH. hFCORDS OF :=N'I'ERVIE'tiJ OB'J'hTl\TgD FRON 

A JOV:r:NJLE NOT' ACCOMP;\:r:UED BY ]i Pl\.R8N'I', GU1\HDIAN 

on 'FRIEND I NOT BE ADr·H8SABLE 171.8 EVIDENCE IN COUR'I', 



406. 

FOOTNOTES 

ClIAprJ'ER 1. 

1. This type of approach does not necessarily imply the 
use of 'medical model', Other models such as 'social 
pat.hology' or i disorganisat:ion' are often invOlved. 
See pcmb.erton and Locke (197::1) for a discussion. 

2. See Rubington and Weinberg (1973), Taylor, Walton 
and ):oung (1973) and Dovmcr; and Rock (1~n9) for a 
review of such issues. 

3, For a cogent critique of the rehabilitationist model 
see Be~'tn ( 19 76) 

4. The hi:3t.ory a.nd underlying philosophy of Children's 
Courts has not been reviewed here. For a general 
discussion sec Flatt (1977), see also Lencrt (1970) 
for an examination of developments in the D.S.A., 
p;r;iei:.ley, ct. a1 (1977) and Thorpe ct. 211 (1980) for a 

',p "" 7 += t h co. C"" +- ". +.; ". ~. ') E --1 rd" Y 7 '1 '" reyJ . ..:;I'. oJ.. .. <;. ... "I, .. 1.,.a,,~_orJ .1.1. -n':J. a.l ana \\a. es , anu 
Edwan1:ol Hiller and Hancock (1980) for a (l:iscUSS:Lon 
of some Aust~dl~an m~terial. 

5. Throughout hi~ report the term 'welfare staff' is used 
to J::c.ler to [:,Qcial vF.n:}\:(;n", famiJy vlelfD.re officel'~~ 

and afte.r-carc of ficers of the Depa rtmell t: for Cor:unur~ it:y 
\\Tel f:).re and i~; used synonymoll~; 1y 'vIi eil then,. 

6. For: 2'1. fullc~r discussj on of rat.ionality, see Garfinl::.cl .. 
1967, Chapter 7. 

CH]\prrEH :2. 

1. One part of the study was, however, directed towards 
replication. In t11'2 interview dat.a was souCjht~ on 
youths' feelings of stigma. This section was mod011ed 
on tIle r:-t:udy by FO~3te.r: ct. al (19"72). Data. from t.hi;3 
part of the study will be reporL2d separately. 

2. Yout.hs 'i'lere probed on 'motivc·~ I at various poin·t:s in the 
interview. The strategy was to elicit data on their 
re::'::;1'0nse.s to i::.he probe~3 0;[ oUv"rs (.3.go police, welfare 
$taff, magistrates) that may have been directed at them 
at various points during their pasE3age through tIle' 
criminal justice system (e.g. during interrogation, at 
the hearing). The strategy was not successful and the 
quality of the data elicited varied greatly. This 
data is not reported hero. A discussion of data from 
court observations will be f~Wld in Chapter 10. 

3. Separate letters wer~ sent to defendants and their 
parents explaining the: !'3tudy and requesting an interview. 
In the Celse of: thc:~ mai]':, SEu:lple f £roin which post~cCH\rt. 
intervie'i'!s were required, it was indicated that the case 
h0 0 been. observed in court. The youths we~e asked to 
complct:(~ z, forrn and rctllrn it t.o the researchers in a 
$tampc:d adch'8::;sed envelope which \'1as provided. It was 
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indicated in the letter 'chat if this form was not 
returned, a researcher would cal]. on the youth to 
arrange ~n interview. (See Appendix 1) 

4. It was also originally hoped to follow up a small 
sample of j uven :11es f in order to examine the effects 
of the court and changes in perspectives over a three 
month period. Due to lack of time this plan had to 
be o.bancJoned. 

5. see chapier 9 and 10 fo~ example. 

6. As such interviCl:Jers were giVen flexibility to modify 
the ordering and wording of questions to suit the 
respondents' level of competence, allow for the flow of 
tll.eir accounts of tbeir experience;::,. No formal strat:egy 
,:vas followed \,vit.h liboriginal aE: oppo::3ed t.o non­
Abo;r:i:ginal youths. InLervicw(~rs had to modify their 
appro :·:'cll ·t·o SU,~f- l)·art]·C'l]::<Y· c'~t'l"'t-i"rlc. "'lhnr n \"05 as ,.,..4,., "" C" H"" I •• t.. '._ 1: ; ~_ _. _ c .. ~ _ c'., ... ;) .L. I.. (..~ ...... ,-.~ 0.. .t "- _ e ~ ~ I ._ 

cOll.lc1 IX" expeci:cd { a wide variation in the competence 
of, the youths to cmnpJ.ct(~ t:he inte:r:\lie'd. Ther(~ WCJ.s a 
greater degree of variation within than bet~c2n the 
AL'originc-::.l a.nd non~-Abori(~r 1 s2.rnples. 

7. Because of problems with the computerization of this 
dat:a l on frienc}E:h:Lp networkf:; and leisure acti vi tie:.:" F 

it had to be excluded from this analysis. Interviews 
were p~ctested with 16 youths in Longmore Remand Centre. 

8. It Vias originally in·ten(~cd to include 12 yectl old 
chil(ln::~n in the sarnple. However f pilot st_udy and 
interview pretests indicated that there may have 
been comprehen;3ion problems amoHg 12 year aIds. 
Consequently the cut-off age was changed to 13. In 
cases where youths were also changed with traffic 
Q~ other offences, these offences were recorded but 
excluded from analysis. 

9. A Childrenfs Court may be constituted by a Special 
Children's Court Magistrate, a Special Magistrate 
and a I·meml)or of the court!, or by two members. 
Masistrates and members are appointed by the Minister 
for Co~wunity Welfare. In country areas local 
Magistrates perform the role of Children's Court 
Magistrate, whereas in the ~etropolitan area they are 
especially appointed for the task. Not all of the 
Hetropolitan Magistrat.es have. legal qualifications. 
In rural areas members are usually local Justices of 
the Peace. 

The Departrnent for Communit.y Welfare administ.ers t:he 
Courts at Perth, Midland and Fremantle. The court 
staf~ are housed at the Perth Court. As well as hous­
tng court staff, a number of police prosecutors, 
D.C.W. Court Officers and staff co-ordinating the 
Community Service Order Scheme are also located at the 
Perth Court. Children's Courts in rural areas are 
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a&:ninistered by t:.he Crown Law Department .. 

There are two court rooms at the Perth Court. 
Court:r:oom No. 1 is where cant_es·ted and remand 
cases axC:' hea:cc1. 'rhe I general list.!, i. e. firs·t 
appearances and guilty pleas are usually dealt with 
in Courtroom No.2. It is here that most of the 
cases in the Metropolitan area are heard. However, 

G on particularJ.y busy days, if the Magistrate in Court 
No. 1 completes his list early, the court staff 
frequently 'split the (general) list' and transfer 
some of the cases to Court No. 1 from Court No.2. 
This practice so~etimes made it difficult to cover 
all the court proceedings. 

10. 

'].'hroug:bout th:i..~~: )'C'P01:-t the t:erm I BEi9i~!t.rate I ir; used 
to refer to the person presiding over e CC\.s(:~i Jchuus:rh 
tn some of the cases referred to, two members actually 
heard ·the Ca.:38. 

A couple of cases were observed 
for comparison wi RalgoorJie. 
cludrd in the study. 

in t.he COUJ.-.-t at 
'l.'he88 . were nut in--

J.1. BecaDse of the low respons2 rate (see below fo a di.s­
cu~;sion) r it was (,l\::cided to c0l1tir,1J(~ inter\"ie~·!jnq no;-,.-· 
AboriJjina J m3.Jcs "[.0 ensure a.n adc~q1J.ate S'-l.Inp:L'c~ ;3 ize. 

12. ror'the purposes of pre-and post-court interviews the 
sch.edule was spJi t:. 'The ;fi:r.s t in t.ervie\V' covered the 
defendants! experience before court., and backgro'..md 
data was collected. The second interview examined the 
iSSUES from the youths' pre-court activities a~ court 
to his past-court evaluations. 

13. The dat_a from these interviev-ls is not pre::3cn'ted and 
~malysecJ. ).n this :r:eport because it ':ms not. c:~lvlaYf:) 
possihle to match parental and youths' interviews. 
That is, we were not able in all cases selected to 
intervje~v both the defendant and one or both of his 
parente:; . 

14. This estimate js based on travel allowance cl&~ms made 
by the researcher and research assistants. 

15. Comparisons between respondents and non-respondents in 
terms of family income were made on the basis of 1976 
Census data on income distrit)ution in Post: Code aIE:as. 

16. This type of questioning of the veracity of data from 
defendants is found even among those who conduct 
research in the area. Arcuri (1976) for example, 
questions the veracit:y of his rer.-opondents I. cO;l1plaints 
abOl..1t the police. However, he sec:::msto accept their 
evaluations of and comments on defc;nce counsels, 
jud<;es and otl:en; wilhou.l question. 
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17. S.P.S.S. - Statistical Package for the Social 
Sciences. 

18. "\\1elstat" definitions are l'l.ustralian Bureau of 
Statist.ics definit~ion::; for the compilation of 
Australio wide statistics on welfare and child 
care issues. See Appendix 4 for a list of offences 
in the various categories. 

CHAPTER 4. 

1. The problem of intent (mens rea), 
than is implied by Buckner'-h8-re~ 

is more complex 
(See Bean 19'76). 

2. The control of the situat.icl!. and of thr' speech 
Process are, of course, dialectically related. They 
a're (~l·C(~·l'c~nd ~CT)~ra~el'l hwrp to ~]·l'hll·gJ1t· ~J-lo .f- ~A. ~J ~ ~ ..... >_ '-- L,.}Ci. c.t ...... c L ..... _.". .........L,-" l) .. ...) 1 L.. ~._ 

import.anee of t.Ile control of speech. 

3. See the l,ustra1.ian Law Heform Commission's report: on 
Criminal Inv(;sLLgEttions (J97~)) for a full cli::,cu.:,:;;iofl 
of ·this argument: and a review of the literatu:n:,. 
Essenti ly they contend that the argument is erron-

d \ '.r::, ' 1 ., • d eous an t~at In LaCt specla~ protectIon IS requlre r 

.(:C)'- ,'"r''> r J. (,J-11or ", -i '1nc,,~,i J ",'" 1\ ',,\c,.r.i .. q~ ~IJ.0 ... ~ ;'-:.]16 1~,·,l· r:J'I.~a.·.'! ... i_s • .L, .L,(C".l.~"'...}"'J~. uL.._"-_·"::>f .,.:'_.V ........ l .... "-·1;.:; •. :>r .tlJ .... _""'- __ ~ __ _ 

CII1\P'I'ET< 6. 

1. Scales of offence seriousness have heen deveJ.oped 
(e.g. See Rossi et aI, 1974). However, various 
Authors have suggested that the TIleaSUrernent of 
seriousness is more problematic than such scales 
would indicate and that there is not a great deal of 
consensus wi thin corrtrnunities about offence se.cious­
ness, or the value of particuli:E_~ 1(':\\.'.':::> and -tI1cir 
enforcement. (See the review of KOL research by 
Kutchinsky (19'79) f for example). The applicability 
of scales developed overseas to local research is 
questionable. I-Za.ther than atternpting to dev(:;lop a 
sc~le applicable to local conditions as other authors 
have done (see Hampton, 1975, for example) it was 
decided to ask the respondents to assess seriousness. 

The youths were asked to assess the seriousness of the 
{trouble' rather than 'offence' or 'charge' as this was 
found during the pre-testing of the schedules to be the 

-most sui table. It provided a better follow-on from t.he 
first question in which the juveniles were asked to 
describe the 'trouble' they got into. The trouble they 
-describe was the offence(s~ they were charged with. 

2. A similar scale was used by Sarri and Hasenfeld (1976) 
in their stuc3y of the aSS(~Sf3Il,c~nt of offence serious·­
ness by Children I. s Cc)Urt judges and official s. 
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3. There may have been a problem wi·th retrospectivity 
with these questions as the youths may not have 
thought about these issues at the time and their 
assessments may have been influenced by their court 
experience and contact with officials. 

4. Jt has fresuently been argued that delinquents and 
their families have different values fr."om the mc-nillers 
of society. Matza (1964) and others have argued that 
value systems are complex and that dominant and what 
he calls Isubterranean value systems! operate side by 
side and that: these systeIns are inter--related in 
complex ways. 

CHAP'}' En. 9. 

1. The acceptance of guilt was measur0d as follows. A 
guilty plea was taken as full acceptance unless any 

. of the following occurred. 

(a) the 1'out:11 plc;acL-;(~1 guiJi.y only Ii.~o get: i'l': 
over" \'.ri-tll 1 

(b) the youth reported that the police 'facts' 
were!totally wrong!. 

In these cases a full denial of guilt was recorded. 
Jf, on the other hand, the defendant pleaded guilty 
~nd he had questioned some aspects of the charge 
v.'hile in COlU:'C 1 acceptance \Jas recorded as part.ial. 
If t.Ile youth reported t.hc.,t dE:tail S of the police 
~ facts I 1'/e:Ct:; wronq UloLlgh he ac1mi tted the of fence, 
accept~\nce was :cecorded as partial. 

In cases of not guilty pleas and the youth reported 
that he pleaded becanE;e hp \'7dS advised t:o do so by 
parents, solicitors or others and he confessed to 
the offence by his own admission voluntarily, accept­
~nce w~s coded as full. 

CHl\PTEH 10. 

1. Stud ies of adult defendants have ShO\,.."11 that ·they too 
are typically overawed and mystified by the experience 
·tn cou:r,-t. (Carlen, 1975; 1976i Bott.oms and McLean r 

1976). Many of the parents .of defendants in this study 
;remained p.1ssi Ve, even ~.vhc:;n called upon by the Bench 
to participate. In defended actions, especially proced­
ural rules may be relaxed for defendants without counsel. 
UO\vever, scme rnagis·t.ratE:;s commented t.hai: alt::hough they 
did this, they felt that they had to be careful in case 
the. defendant or his parents actually knew more than 
t.bey let on and -tllUS gained zm 2ldvimtaqe over i:l1e 
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prosecution. Generally, juveniles would seem to 
be given greater leeway than adult defendants when 
it comes to breaches of procedural rules. (See 
footnote 6 below). 

2. The Magistrate \laS aware of the potential political 
na-Lure of t~he case and implored the you-ch a nurnber 
of times to keep politics out of the proceedings. 

3. One problem with this type of categorization of 
~ i'lccDunts I or moti va.t.ioD31 verbal_:Lzai:ions is that 
they ~re ~nalytically difficult to distinguish. 
What rs glven by the defendant as an excuse may be 
heard by the magistrate as a justifaction. See 
T~ylor, 1979 fOr a discussion. 

4. Motivational rhetoric or verbalizations can serve 
several functionso Ditton (1977:164:177..) idc:ntifies 
two. He suggests that they can function as a prior 
denial of responsibility and serve to 'inoculate' 
or neutralize the future consequences of wrong doing. 
In this sense they constitute a rhetoric of Tsclf­
adjus·tment ' . AlU~rna-U..\TGly they C3.11 c)CC r he says, 
a,S ct dE::l1izil at-te):: t:l1e c:\'"en.-t: (1:3 :~ rllet:O)_~ic; c}f 'se'l:C~'~ 
reconciliclt:ion'. (Cf. EatzCl, 1964, Chapt:er 3). II<=: 
H '~aup C' 'nO\"EJ\lC'r· i. })C" f -, ~--'-""'n (1- ""' JC"_ P '-ne s C l' S an ~-.• ,-:,.J ..,..---.. ' f .. \'.- I _.U.L t..:! Cl .1 Cc.L L _ .. L... .~.~ ~'o 

e}d stenial )~at:hertbal1 0. temporell issue. ImporL:l11 tly f 
ttl8 c:.djustm2nL~ rhetoric may, in fact, be formu.l&tC";d 
or conceptualized by the actor after an act takes 
pla,cc, but is .§..~c=-l2. by him as be3.~1-g--cau::;ally ar~.l=g_cE;dc~:!::.. 
(Ditt.on, 1977:164 italic;) originu.l), ImportC:lll-Lly . 
Blum and I'1cHugh (J971) suq':jcst that mot.ive constcuct:s 
~re used not only when people are asked to account for 
untoward behaviour as Lymon and Scott (1972) SUSgC3t, 
but as an ongoing part of interpreting and acting in 
the world. (See Taylor, 1979; for a review of r~cent 
literature). 

1\ fuller diE;cu::~sion of motivational c:ccoun t::") wi1} be 
given L1 a subsequ(~nt report on defendants I i in-court 
behaviour \ . 

5. 'rhe terms I little Jcough' and I little crirn' are used 
~requently by D.C.W. court and field staff and by 
Magistrates to label the moral characters of youths 
they consider to be 'hard core' offenders or those 
v.rho cOTImd.t 'adult-like I offences. Hm'lever f the label 
may also be imposed because of the defendants' de~eanour 
or perceived lack of remorsefulness. These terms are 
cqutvalent to what Emerson (1969:91) refers to as a 
'criminal' moral character. (See p. above). 
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6. In adult courts an 'awkward' or troublesome defend­
ant may find himself quickly ruled out of order, 
etc. He may also find himself not only situation­
Ally sanctioned, but also sanc-tioned by v;ray of a 
more severe sentence or fine than he may have other­
wise got (Mileski, 1971; Carlen, 1976). Juvenile 
defendants seem generally to be allowed much more 
leeway in their courtroom behaviour and to be sub-
jected to situational rather than dispositionaJ 
sanctions (Emerson 1969, Chapter 7; see also 
Wil1iamr:;on, 1980). 

CHhP'.['EH, 12. 

1. Wj,lliamson (1980) suggests that because English 
Children's Courts are still essentially criminal 
Cou:rts f t:here has never been -Ul.(-: saIne conc'.-~rn v:i-th 
juveniles' legal rights as there has been in the 
U.S.A. where courts are civil rather than criminal. 
No:c,. he con tjnue!::~ r "H ~::; 1:1"1e CGurt: o::fte:tl been chi:U~92d 
'{dith excercisi.Tlg ! rampa_n t I discretion II in "\..1:" SdlT!C 

w~y as in th8 U.S.A. Although there is some validity 
in this assertion at research both in Britain ~nd 
~ustralia indicate that use of welfare principles in 
Chil~renfs Courts has led to discretionary justice 
a,nd iIlI:.::onsL31::_C'nciss. (See TLorpe, et Ztl (1980) for 
a review of the situation in EngJ_and and Wales a~d 
Edwards Hiller and Hancock (1980) for a discussion of 
juvenile law in Victoria). 

2. ror a general review of Matza's work, see Taylor et al 
1973. 

3. There was, however, a strong trend among youths in 
defended actions to respond that the court's function 
T r"'> ')' " • • t . " I - • 1 ' J" ~.c,:-:; r( aonnn:u::; -er JlU:oLLC3 a11(i so on fe-u.s ]::'0 _GLrCCl. 

to their concern with the court establishing their 
au~Jt or i~no~pnc0 (.dQ~n~Ci-GC-I' 0'I'l-lP'C ~j- ~~ 'o-thE3]", . . fJ ~"'.' .t........r ~ \:~ ,,-.. ,.t. ~_l J.. t:.::...r ...;) G .' ..1_ \..... 0-/ • -' 0 . _ _ I 

general saIl1plc~ 25.6%; Chi square -- 5.3l1G4, ~"rith 2 
degrees of freedom, Significance = .0703). 

4. Due to an omission in the interview schedule youths 
who did not indica-te tha't t.he Magistrate was the most 
important participant in the proceedings were not in 
al~ cases questioned separately on their attitudes to 
him/her. --
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1. The issues involved in the development of a justice 
m~de~_ are complex and this discussion has done no-­
more than touch on sorn(~ of t_flcln. The reader who is 
interested in the current debate is advised to go 
directly to the literature cited. Thorpe et al (1980) 
argues that the development of a Justice model is in 
itself not sufficient and that the development of 
prev(:;nt.ati ve anel diver::d.oTlaTY prograIT1me!.:~ are E'c3Scnc-j a1 
in order not only to pn~ve:r"l t delinclucncy f but al~,() to 
stop children being brought into the system. This of 
course, adds another dimension to the debate. (See 
Schu.'·! 1973). 
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Dear 

431. 

LegaJ S('ctj on 
Department for Community WeJfare 
81 St. George's Tce. . 
PERTH 6000 W.A. 

The legsJ section of the Department for Community Welfare is 
eurrent1y undertc:d-:.tng a study of youths f views on the Childrer~ I s 
Court in the Pe:::'th lnetropol itan area. This study is conee:;:~ned 
vdth thcj:~ opjnj.ol's about court processes and the:i:c' v:Lcv,[s on hOi'! 

the Children's Court: affects their 15ves. 

Court records show that you will be appearing in Court in the 
near future. We would be very interested in discussing your 
exocrience with you. Your partic ation is very important: 
only you can tell about lc~~ll~ __ ('-::::C.:....~!:,~)~!j:..~~T':'~~_~ wJth the court. 
Your COml:1ents vIiIl be added to tho:~~e ot others and ':!i11 help 
us to If!2ke> reco;nmendations about how the couY't should Ol)erate. 
We would apnrecjate it if you would take a little time to talk 
-to lIS ar)o'u:t ~lour CC)1JT~-t eXf)Cr)icDce. 

AnythJYlg you say to us would be treated in the strictest confidence 
and )'Otl ':ro1Jl·j notr t:e idel1t~5.~f'i_e(1 il1 01JJ~~ reDor-t" ~de \"/01..:J..O, J..j_}~e to 
s·t:r·es~:; ·tYl~~~t v.,re n.lP :nol~ ccrjr~ec>ted v"ri t,}rl tile? ell} Tel-ren f s CC)1J)"t t noy' 

; 4·· l.., ...J-~ }-. C) r, ....... , 7, ~ tn,) YI -.1, "l'--:--~-\. i Cl l-.r.' r- ~.~ .-... 0 f f' . r ,..,.', ,-1.' + J_' r , .... ~ 0 'Y' 
W.Ll.ll L.1C 1.JcFC.r ;llC.l,l, S ,1,_ J_,;ll; ' . .1.1Cer,c" nO.1. JllS,>J.t..Ul,l\)JL), u •. 

only lasl". in the Department is this research work so ar.ytl~; ng YOtl. 
say to us will not sffect in any way your position with the Court 
or with Community ~elfare. 

A resesr sssiEta~t or myself will cal~ on you next week to 
arranee an interview. If you do not wish to be interviewed, 
please fill in the enclosed Jorr;) and return it in the stamped 
addressed envelope provided. 

If you hove any qlJeI'i.es you can contact me on 321 02LfL~ ~ extensiOll 
5329. 

Yours sincerely 

(Eddie r'IcDonald) 
RESEARCH OfFICER 
LEGAL SECTION 

Ene. 
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Dear 

LcC.al Section 
Department for Community Welfare 
81 St. Gear f~e t s Tee. . 
PERTH 6005 W.A. 

The legal section of the Department for Community Welfare is 
currently undertaking a study of the vie~s of youths on the 
Children's Court in the Perth metropolitan area. This study 
is concerned with youths' opinions about the Children!s Court 
processes and t~eir views on how the court affects their lives. 

Court records show that will be appearing 
in Court in the near future. We would be very interes d in 

, / -discussing it with him/her. His her participation is imnort?nt: 
only can tell about his/her o~n eX0erj~~ce vit~ r 
court. comments will be adde 
ana\rjill help us make recom:r:endations about hO'.'j t~le COlH't should 
operate. We would appreciate it if he/she could take a little 
ti me to talk to us about his/her cou.rt expericnc:e. 

Mlything said to llS \'lould be tre':3.t,c,d jn tbe stric le::,l.:; (>::";-ifjclc~ce 
and no one would -be idcnti fj ed in OUi :ceport" I ';,/ou}d J:L to 
stress that we have no connection with the Children's Court or 
with thp Tie'" r. rtFY1(w,-1 '-;::--fjcoj r1 sl-'3ff or jr~~titutjO:!3. :;0 ""n:vthin;:-_c -,J t ~_ ...... _ t_JC.. -11,,) i '.-- 0 ."-. _' __ '. ' .... ~_ .... J(. . ~ ....... _ ' __ 

C'lVC ,·-/il-1 no-t ;:>+'f'(-"Cl' 'r"ir./r~-lr:'r 'v'''.--i~''lor' ~_, C:;.J u ,.... _ J ~--'- J_ J_ ..- -, ... , ..I ~~. 2>, .L '-'. 1-' .... .1 ... ") .. '_ L __ 1... "- 1 

with either tho Court or Community Welfare in any way. 

A research assistant or myself will call next week to arranrre 
an interv iev/. 

If you havo any queries, plea30 contact me on 321 0244, exte11sion 
5329. 

Yours s1ncerely 

-==--~~- ~-/) ~ . / .-
/'''' ,,.c: ____ c:?--'-4 . .C-.... -e-~ • 

(Eddie rIcDoYl31d) 
RESEARCH OFFICER 
LEGAL SECTION 



4.:13. 

Legal Sect:i on 
Department for Community Welfare 
81 St. Geor~e's Tce. . 
PERTH 6000 W.A. 

Dear 

The legal section of the Department for Community Welfare is 
currently undertaking a study of youths' views on the Children's 
Court ill the Perth metropolitan area. This study is concerned 
with their opinions about court processes and their views on how 
the Children's Court affects their lives. 

It rosp.archer Vias present in court ';,lhE:?n your C85e Vlas heard. Vie 

would be very interested in discussj.ng your experience with you. 
Your participation 5:3 very important: only you can tell abcut 
your' ov:n ex;)e:rjer~ce wi.th the court. Your comr'leni:s \,.;j.ll be addE'Cl 
"'t--r):----tT'l-C)' c: -;;"--nT""7':V[ti n ;;;-" " rC ,-1 "1 -il l l1 (.) l 1') U C' 't" am"'" lK Co '.~ ;::. ,~ c. rr, r-' e n rl ,q e' .; 01"1 c:: a h (\ 1 "1--

,\ .t "--' \.,; -' ••• .) l.' ~ '-- _ ....... ' C1 J. .L '-"" \'.1... -..1.. •• 1- ~. ~ -.. _ u .... J 1 C ' .. I.,.; ..l "-_......... "'" J ~ ... 1 ... ..<- ~_ I.J .'. ~ .L U ,,'" ,.-( .-' 

ho'd the C0'0rt should operate. VIe would ap~)['E'cj cj to it if you vfoul d 
take a little time to talk to us about your court experience. 

Anything you say to us would be treated in the strictest confidence 
and you would not be identified in our repori. We would like to 
stress th2t we are not connected with the Children's Co~rt, nor' 

'

,,fl' 1''\-' tl", (' '" Y'~. Pj{-> Y'~ .T"S:-·-'\f (0) '1' {' <, r Co IlJ-" ·r-l· C '::' r c:: n r,~, 'i n c:,.J. ~ ~ l' -I- .j 'yn c 0'11'" • .,.; ~ 1. ~ _, L .t ~ L" ". '-_ ( .. L' •. It ,_ . c.., _ ".. .....1 _ -,_. ... C >-.J ~ ~ \ .' 1 __ ........ .- 1." _L I..... $~ '-' .... t_ •• __ ) '" } .~ ~ 

only tasl~ in the Department is this research work so anything you 
say to us will not feet in any way your position with the Court 
01"'l VIi-ttl COYJlr~n)rii·ty ~JeJ_~fa:r'e 0. 

A research assistant or myself will calIon you next week to arrange 
an interview. If you do not wish to be interviewed,plense fjll jn 
the enclosed form and return it in the stamped addressed envelope 
provi,ded. 

If you have any queries you can contact me on 321 024l~, extension 
5329. 

Yours sj,rlcerely 
.__---:;;;r -'-, 

f ';.o/c/1 A 

~/<~'U'--·~cc;?C;c-;--/' 

(Eddie ncDonald) 
RESEARCH OFFICER 
LEGAL SEC'rIC'N 

Ene. 
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Lec:al Section 
Department for Communi.ty Welfare 
81 St. George's Tce. 
PERTH 6006 W.A. 

Dear 

The legal EJection of the Department for Comrntrni ty \yelf3re is 
currently under'tak:Lng a study of the viF:\'JS of youths on the 
Ch.i.ldren f s Court in the Perth n!etropol:Ltan are3. This study 
is concerned 'I'li'th youtJ1S! opinions abm;:.t tho Chi,loren I s Court 
processes 2nd thejr vjews on how the court affects their lives. 

case 
Vlas he21'd "n~d we vlould be very intercE3ted in cEscussinr~ it with 
} '/h TT' /' ," I' " " -11m uer. nlS ner PC:-:t.Cc.J.c1pa'clon 1S 11;lpor-l:3n"t: onJ.y 
( ·"'1·\ tel'·1 a"()1't h1' s/l'~~ O'"TYl oynpY'l' C>l--''' 0 1.,-; +1--, the. cn11~+ "C1. ~ ~ ~ C LJ ... LA _ , • .I.. t:.; .i ~ f .L t_ ... \.. ~, _ -'- ,__ 1 \./ '-_ ,; .1.. L, [ ..: : .: c ~.J 'A 1. v C 

CO:"firnents 'd'Lll be added "to thC)'::iC- of oi}~(C;i's~::r-;::;TII helD us make 
reCGlE']]C ations about ho\'! the court shvuld opera to. \'[p \10u1d 
app~ccci.:.-lte J.-t 1.f lle/s11E.? cOl)lc.l t:8,}~e a 1.1_ t~tle t~i,mc tC) -tE.~l~~ -to u.s 
about his/her court experience. 

An.ytlJin'~· s;:>id to us \'lould be treated in the s Lrictest confider1ce 
and riC one- v,"YJ.ld be jdC~"(,t:;~'~t"c1 in our rejJcrt. I ':!euJ.d Jik(~ tCj 

stress that we have no connection with the Children's Court or 
with the Department'~-field staff or institutions, so anything 

says will net affect his/her position 
with either the Court or Commun i ty 1,,[e I fal'e j,n any vl3.y~. 

A research assistant or myself will call next wee~ to arranee 
an intervi e':I. 

• 

If you have any queries, please contact me on 321 0244 r extension 
5~529 • 

(Eddj E' l'lcDoflald) 
RE.SEAHCH OFTJCER 
LECMJ SECTION 
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COOE'l' OBSERvz""rrrONAL Dl"TA 

CHECIZ LIST 
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--....... --,~---~~.-. 

1--3 

? It-,6 

3 7 

t~ 8 

5 9 

6. 10 

7 11-16 

8 17 

9 18. 

10 19 

11 20-25 

~ . ~, ~ 

l.Jj ..... ) .. 

i 
~ 

---.. -------------- ·-------·--------1 
. ! 

-I 

,._------_ .. ___ 1 

(td. j\;o.) --_ .. _._-
(Casp. No.) ____ ~ _____ . 

«CarCl' No.) o N) 

(Data EaSe) 
(2) Court Observation, (3) 

1 

(1') Intc'I'v:i e'IY 
llccords 

(0) Not lmcl'm, Gener21 (2) ~ 
( 3) ~ De fen d e d ( 4 ) 

(Court ) ------'-------_._. __ ... __ ._-

(D2te.App, ) Year Ivlonth Day 

~ C8se Type) (0) Not knO'lfD 

2 ) G' e ,,- r.J yl '.:") -, --1' S t ( 3 \ P C,:) r" r--. 'Y d (L) T~ r'\ ~'- ~ dc~c_l. ~J __ , ) "t:::llo.d', c .. ,,[.1, 

(5) Defended (6) Other and Defended (7) Other 

(Sex) (0) Not known 
1'131e (1) s Female (2) 

(Ethnicit) (0) Not known 
AboriGinal (1), Non-Aborif.'i.nal (2) 

(DOB) Year Honth Day '. 
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T ;'Fr~-----r-co~'llT~~'~--'----r---CO_-D~~"--"-------.-----.-------.--. 

_. --1--~.--------- ---_."----------------
32v 26-27 (/,GE) ___ _ 

32.. 28 

322 29 

3"-r.. 30 

31 

32r; 32 

320 40-Li 1 

I 
L12-L~3 3~ ·1 

3: 4Lt-45 

3 7
" . ~ L+6-47 

332 48-ft9 

3~_ 50-51 

3: t::2 57 ~ .- :J 

3: ~ :5 Lt-55 

(0) (1) Not observed 

-------.-----_._---

(PllEVOBS) (0) Not known Yes (2) No (3) 

(4) Selected but not Obs 

(0) Not known (8) N.A. (9) No D8ta 

( 1 ) (2) (4) 5 or mc~e (5) 

(0) (8) 

General (2) Remand (3) Both (4) Defended (5) 

v (')' les c..) 

(0) (8) (9) 

No (3) 

(OBSCEf\.R) 1st Charge !'Io. on Court List 

___ ,_~ ____ "'_,r.w',_ 

(por'p/\" ) • \....r./..LJ..L I ----. 

(CCD~::CEA 1 ) 
~-"-"'---~-~."'-

(\TOC" \2) iJ cjj, __ 

(CODECHA2) 
-~----

(NOCllA3 ) 

(co[yrWLi A.3 \ jLJ\JJ,J~ ) 

--~',-,-

(NOCHA4 ) ). 

--------
(CODSCHA4) --.. --~----
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----------_._--,---

[T.~ tOLUIN_~ ~ODE~ ____ ... __ _ 

5.3 

'3 ) 

t7-
).) 

I ., , ~ 
'-t 

I 56 

57 

58 

59 

60 

64 

Yes (2) 
I . 
I (O}3;)/\C\'fHO) 

(0) 

No (3) 

(0) 

(e) (9) 

(8) 

Two or more of following 

(9). 

( 1 ) 

Mother (3) 

Friend (6) 

( O-'-'C'PFP '\ DV .. l .. L';.J, ) 

t ALSC (2) 

Both Paren.ts (4) 

Other (7) 

(0) 

No (3) 

(0) 

(8) 

(8) 

(3) 

(9) 

(9) 

DC (L~) 

Priv2teC (6) Other ('n 

(0) (8) (9) 

SiblinG (5) 

G '1' t A'J (')") Not C' 'Jt till] (_7;') Ul~ 'tY 0 .. L. '- .lUI."y 0 r\ . ,J 

I ( /) - Tl (~) Mixed P ea 4 No Plea a~en .~ 

Non-Standard Guilty Plea (6) 

(NEGOPLEA) ( 0) 

Yes (2) No (3) 

(00) 

(8) (9) 

(80) 

Magistrate rejects G. Plea 

(90) 

( 20) 

( 7 ') Guilty in Absentia 

Other Magnego with 

Def (21) Other Magnego with Parents (22) 

Def Counsel Neg Withdrawal of Charge (~) 

Def Os Details of Charge (40) 

Def Counsel. Nego Case Heard Childrens Court (50) 

De! Labelled Abnormal (60) 
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,.~~''''---'''.''' __ '._''''''~~''' __ .'''''''' ___ '_~ ___ ''''''' __ '_'' ____ ,, ____ . ~ __ ff_"~ ____________ '_' ____ ""_'-" ___________ "" __ "'~_"' ___ ' ____ 4_ ""-__ '" 

~.~M_. ___ .L_~.~1Uj.~~ __ . I _ .... CO~l~. __________________ • __ · ______ _ 

344 (0 ) (8) 

n~s 2 NO 3 

• r 
4.: 66 (1'Y.P.d.PltO:3 ) (0) (9) 

l'olioe ( 2) ¥JAGR C5) Oor:'llu):(li'leal th (!~) 

\'l.A (5) Other (7) 

4( 67 (000133) (0) ( 8) (9) 

y'es (2) No (3) 

4 F

t 6 (" 0 ( tLrj('n-''''\ .I \~ J v .b ,:> I (0) ( 8) (9) 

Yes (2) No en 
48 69 (RECOROi)S) (0) (8) ( ~3) 

Yes ( 2) No (3) 

tt~ 70 ("'r),V'J 0'3°) HLil\v.J .1 ,..;. ( 0) ( 8) (9) 

Yes ( 2) No (3) 

5C 71 (OR-DOBS) (0 ) (8) ( 9) 

Yes (2) No (3) 

r-- A 

,)1 72 (HOS','lOBS) ( 0) ( 8) (9 ) 

Yes (2) No (3) 

52 73 (AFCOOBS) ( 0) ( 8) (9) 

Yes ( 2) No (3) 

53 74 (OTHS013S) ( 0) (8) (9) 

Yes (2) No (3) 

"5.6 . i 75 (Co"DKi?013S) (0 ) (8) (9) 

Yes (2) No I r-) \ 
\ .- i 

5~ 
,.... ... 
{O (NOCODEFS) ( 0) ( 8) ( 9) 

1 ( 1 ) 2 (2) 3 (3) 4 (4) 5 (5) 

6 (6) 7 or more (7) 
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COLU:,J: 

5f 77 

78-79 

58 80 

59 26-27 

60 28-29 

CODl~ 

Yes (2) 

( 0) 

No (3) 

(00) 

( e) 

(SO) (9C) 

Sectu 26 (20) Sect. 26 SU}? (21) PY'Oi"',~ -•. -; on (? r) \ 
,J,.. .J .......... v..-../o. ,,_L..) 

·Golmnit (3) :FUC (3i) 
_... ,..-.,....\ .-- 'r"I'_\ 
Itepu,C \:;.c:.) .tte c: OiillLl \ j) ) 

Fine (4-) B -' f4') _,ona \ -, Jail (42) 

CSO (50) Dis.Sect 34B-CSO (51) Ref to Panel (52) 

Dis.Scct 343 (53) 

Remand-Adj e60) Assessment (61) 

Remand DC0 Report (62) 

Ref. Adult Cmu:-t Sent" (63) Ref. Adult Court 

Trie.l (64) 

AS]) (65) 

Other (72) 

Acqui ttal (70; \'lithdraYal (71) 

Two or more of above (77) 

(CUSTODY 3) (0) (8) 

Yes (2) No (3) 

Card No. 2 

(OBSE'IHES) (00) (80) f Gel' \ .:; - ) 

$10 (20) $10-24 (21) $25-49 (22) 

$50-74 (23) 575-99 (24) $100-124 (25) 

$125-149 (26) 

$200-244 (29) 

(PROI.1BiJG) (00) 

6,months (20) 

18 months (23) 

36 months (27) 

Ot:ner (70) 

$150~174 (27) 

S2?5-24-9 (30) 

(80) (90) 

6 months (21) 

24 months (24) 

$175-199 (28) 

$250 or more (31) 

12 months (22) 

30 months (26) 

42 months (28) 48+ months (29) 



56 

"6) I ... 

441. 

----~·-."--____ ... ______ <."_L··"'·_ .... _ _"'~· ___ ... ______ .. _______ KC'.~'-""-----'-~ __ '_~ _______ "'-' ____ "h ____ _ 

CO])~~ 

--"-'- -------_._-
30 

31 

32 

33 

34 

35-36 

(0 ) 

Ti.ll 14 years (2) 

17 (5) 18 (6) 

'0\ ~ J 

( 8) (9) 

15 (3) 

Other (7) 

(8) 10) 
~..J 

16 (4) 

Longmore Ass (2) 

NyancU .. (4-) Hi verco.nl: (h) \..1 

H.: 1'1 0J~O'~ (r:.) 1 ~ .... I~U ..i...t \,Q Otllel' (7) 

(I "TC' - ""G\ 1\ AJ.J I:' Ii ) ( 0) ( 8) (9) 

Nil (2) ~ 0 months (:5) 6 months (4) . 

0 -1·' .:1" (ro() lr!lU._ \ 

(CSOHOUR.S) (0) (8) 

(1) 10 (2) 11--20 (3) 21--30 

(5) 41···50 

(BAD..JAP.P) 

(6) 51-60 (7) 61 

(9) ( 0) (8) 

(1) Def"Req.Bail (2) Dofe.Reg.Bail 

(3) c.o. RefoBail (4) Hag"I{ef.Bail 

.(5) P.Sgt.Ref.Bail (6) j 'FrtO/1,TO ROI~ B""l'j .. ~ I t~ \. ........ CI .;.: ... _ ..J..,~ 

(7) Other Ref.Bail 

(OP}JBJ\j' ). ( 00) ( 80) (gO) 

(10) No objection 

(20) Def_ custody by Mag. (No other explanation) 

(21 ) 

(30) 

(31) 

M. - Offence serious nature 

P.SGT.Req.Refusal (no explan) 

IJ N t .. • bg 10 - Off.serious (32) Welfare/Life 

(33) Def.Bad character/adults involved 

(34) Failed to ~ppear previously , 

(40) C.O. req, refusal (No explan) 

(41) Vl.O./AFCO Iteq.Ref.}3;iil Progranillle (nt'c.) 

(42) Dew - Welfare in DanGer, 



442. 

--,-.. -----.----,-... -~-

1:i I C:uLU~,ji CODi:.: 
I ----,---.. _---_ .. _.-..-----".,. .. _-_._------~-'~""-'.-,.,---.. , .. -- -----------------

Gf: 

6S' 39 

7C 40~41 

71 4-2 

i 

(Defbo.st) ( 00) (80) (so) 

(10) No strategy 

(20) Simple request (21) ReCl" Bail 

~e() attend vlork/ school (22) ,Request that surety b9 

(30) C' 01/ f,.J~_C () ~, A...... J .. eq~ ha,il 

('n - Other 

(HSm~C13;'. ) (0 ) (8) (9 ) 

( 2) Yes (3) No 

(COUETS) ( 0) (1) (8) (9) 

( 2) ]/r ~ :;;:50 (21) <n-n Sg 
\j) )'./-. - ( ) ,2 ("" or, ,< '9 ';'>1 \.i-~!'!-

(23 ) 8250,,-199 ( 24) t~200~2~'9 (25) 5~25C)- ~:'~39 

(26) 0"nn 3L-9 .w,")" v- : (27) S350-3~)9 ( "'~) \ c..:. .• ~;flOO"'4«; 

(29) <~'4'-n ,1,,---, o\il J ,r~ j)~1 (30) :3500-599 (31 ) ~~600-,() 99 

1'72) \.) .. $700-799 ( 33) S800-899 ( 34) S900--S199 

(35) 0.· 000 A y j ~ /- I 1999 (-,r) )0 <1:2 n"'l ';;' ~ J\J\..- - OT;> .J.. r:~. () J:lI~; 

(COUHTSUR) ( 0) (8) ( 9) 

(2) 

(00) 

(90) 

(20) 

(22) 

(30) 

(32) 

(40) 
. (60) 

(70) 

(72) 

Yes en No 

( 00) (80). (90) 

(80) Not applicable 

No Data 

Refusal Form (21) F/F Refusal 

Phone Refusal (23) Case Remanded 

No address record (31) Address unlocat 

Country address (33) Incorrect address 

Ifo response (50) Brol::c appointmcnt 

Other . . 

OBS/Interviewer Brror 
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APPENDIX 3 

IN1.'ERVIEvJ SCHEDULE 



4tl4. 

YOUTW; ~ PEPSPECTIVES ON TIlE CrHLDREN IS COUH'1' PHOCESS 
---~-------.-------~-~~--- ------_._-

SCHEDULE 05 

SECTION I Pre-Court Experience and Expectations _______ • ___ H _ _ ___ ~ ____ • __ 

(I want you to think back before you went court: \~Thcn 

II, .• rrhe Offence 
I ask you these questions) 

----------.- , 

1. Can you tell me about the trouble you got into? 

No anSI'ler O. 

2. How serious did you yourself think this trouble was? 
(prob2 for why?) No answer O. 

3. Em! serious c3 j cl you -chen think th(~ follo~-)ing people 
vlOl.::ld con.sidc:~:: it'? lJoule} ·tl-.. ,.,::;y havt2 thought i i: Vl,iS 

1. ''very serious;' 2. "serious ,Ii 3. "sornewha t of a problem," 
4. a IIminar problern" or r 5. "no problem", 6. don't. 
know. 

(a) 
( b) 
( c) 
(d~ 
(e) 
( f) 

1 2 4 r~ 
-' 6 

your pa reni:::s -----·--··-1---------, ---J---.. -.-----j----.. -
the poLic .. e . . ---·l· -.... - .. _- . __ .- ---·---f·-···----

your frienG.~. s -.--t-. --- ------$--+--]--­the Court ---t----- --_._. ----t----- ------
You.r teachers ----~ - r-- ---
.~~~~~~!t~fficers-=l~J--J-----·----~ __ 

4 (a) \'las this t.he first time you had to go to Court for this 
particular trouble? 
No answer o. 
Not sure 1. 
Yes 
No. 

2.--> Go t:o Q. 4 (e) 
3-.-) Go -to Q. 4 (b) 

Cod ina 



SCHEDULE 445. 

4 (b) ~']hen and how many times did you have to go to ccmrt 
for this particular offence? 

4 (c) 

Dat.e ------,---,--------

What happened each of those 
(Probe for why?) No answer 

------- ,---------------

times you went 
O. Not sure 

to court? 
1. 

4(d) How do you feel about having to go to court this number 
of times? 

4 (e) Have you ever been to Children's Panel or Court before 
for any other offence? (Probe) No answer O. 

B. Contact with Police 

5. Here you arrested or were you sununonsed? 
No answer o. 
Not sure 1. 
Arrested 
Summonsed 

2 .-'-1'20 to Q. 6 
3.--K;0 t.o Q. 8 

6. (If arrest.ed) 
-----------

Can you tell me vJhat. happened after you \,;'ere arrested? 
(probe for: where respondent, '.vas Liken? for hov1 long; 
\vhat hapP2ned \'lhile in custody? If in a group, were all 
of the group arrested, what happened to the others?) 

(a) Where taken after arrest? 
~' .. ~ 

No answer 0 
1 
2 

3 
4 

• ~ I 5 
" 

6 



q4G. 
SCIIl';DULE 

Direct to D.C.N. Institution 
Other - specify ( 

---------_.---------._----_ .. _-----_ . 

7 
8 

. --------_._--.--------------_ ..... _--_._-_._.-_ .. - ---

(b) Hm\' long in E~!:!-_cc::. custody? 

Not sure 
Less than 1 hour 
1 - 2 hours 
3 - 4 hours 
4 ~. 5 hours 
5 or .Elore hours 

o 
1 
2 
3 
4 
5 
6 

(c) Were you in a group? What happened tolhe others? 
No answer O. Not sure 1. 

7. (If arrc[:;ted) 

. 8 ( (:1) 

----~-,--,.-.---

Did Y01J get 
No ans,\\'cr 
Not sure 
Yes 

bail 
o 
1 

2T 
-> 

from the police? 

Who went bail for you? 

How much bail was required? 

No 
.L ___ :... ________ ._._ 

3--~ vvhy? 

(If not arrestr~) 
Dfa-fhe -l)oT}:-ce '_' r 
offence? 

No anS\ver 
Not: sure 
Yes 

No 

----_._--'---------._-------
anyone else question you about the 

Policc~ 1 
Other - specify 2 



SCHEDULE "'1:~;t , • 

8(b) What happenGd during questioning? 
(Probe: Where did questioning take place, who else 
was there? If in a group, were all questioned 
together or separately?) 

.... ----- . __ ._-----._---

.~--.. ----.-----

(c) What did they charge you with? 

No answer 0. 
Not surc~ 1 
Offence 2 

(d) Did ym.1 adrnit to ·tllG offence::? (v7hy?) 

No <J.n .s \.\ie :c 
Not sure 
Yes 
No 

o 
1 
2) 
3) 

\\'11y? ---------_ .. _--_ ... ----_._--

---_ ... _--

(e) Did you make a statement? (Why?) 

o 
J. 

No answer 
Not sure 
Yes 
No 

° 1 
2) 
3) Why? 

Did the police let your parents know about the offence 
(and arr('~st)? 
(Probe for who, when, where and subsequent contact 
between police and parents) . 

--------------



10. Did the police tell anything about Children's Court 
and wh;yl:; W8.S Ij kely to happen to you? 
(Probe for what information, from whom, when) 

No anSVler 
Not sure 
Yes 
No 

o 
1 
2 
3 

11. Generally how did the police treat you? 

No answer 0 

12. (1.(:' a·r·r· O ,-.-l·p(1 ~Y"'1(~ Y'1rt .... Jl-,-."'\-r""ri~1 ·il"c.1 i.-..,,-.,·l-;,-\,..J\; \ J. -. c.:.ll ... :c .• ,:'u~ dJ '-".1..1. ""C"' .. __ .. l .. I...-c.il.- l:.,-,-/ 

were you. taken to a COllHi;unity \':01f(31'e institut.:Lon? 

T10311S\"JeI' 

Not sure 
Yes 

Go 

o 
1 
2 ____ "7 I onrnno"-'e Herr1 ;:lnd I ( J ,:..:.1..d .,. , J • ~~. • 

t 
}. (' Y'> ern ('1-' "" }'\ c C; pc" ,'l' (C', -,.-' to. -1 t.Llt:;..l.lt,,.J '-- __ ... ), ___ U'.-:), 1,~ .... J ' 

Nt. Lawley Reception Home 
NyancU 

L .... Hi verbank 

l
L Hillston 

3 Other (specify) ___ . ___ _ 

to C:.17 

1 -) Got. 0 (). -I 3 
2) 
3) 
4) 
5) 
6) 
r~\ ~n t () "1 f ,;---/ '00 ... 0 ",. 1'+, 

I 

13. (If taken to Longmore Remand) 

1 /. Te 

Did you get out on bail? If so, who bailed you'? 
How much '.'vas the bail? 

No answer 
Not sure 
Yes 

o 
1 
2 

3 

Father 
I'fJother 
Other relative 
2 or more of 

above 
Friend 
Other (specify) 

1 
2 

.' 

3 , 

5 
6 

No. \'ihy? -----------

How long were you there? 

$ 



SCHEDULE 449. 

15. Whon you wore in the institution did you talk to any 
of the staff about court and what was likely to 
happen to you? (Probo for who was spoken to, whon r where, 
whilt was said) 

No <::tns\,'er 0 
Not sure 1 
Yes 2 
No 3 

--- -~------

16. Did you talk to any of t~he other kids about court and 'ilhat 
was likely to happen to you? (Probe) 

No answer 0 
Not sure 1 
Yes 2 
No 3 

17. Have you had any contact with welfare officers or after­
care officers (i.e. outside institutions) about having to 
go to court? 
(Probe: what contact, why, where, when, with whom, is 
respondent already "under the welfare", why?) 

No an.c3vlcr 0 
Not. sure 1 
Yes 

No 

:t Aftercare office.r 

) S.W. F.W~O: 

D.C.W. Status 
Probation--­
Supervision 
Under Cont.rol 
Care 
CS .0. 
Other (specify) 

1---7 Insti tution 

2 -->Division 

3 
4 
5 
6 
7 

8 



450. 
SCHI:mJLE ---

18. Did the welfare officer/aftercare officer give you 
any information ahout court or what was likely to 
happen to yeu? (Probe) 

No anSVler 0 
Not sure 1 
Yes 2 
No 3 

19 (a) Before you \vent to court was there any informa t_ion you 
w~nted to find out about the court? (What?) 

(b) Who did you ask about this? .--------
----------------------------------------- --------

D. Ex12_~ct9tio~s_of Co~r~ __ ?_nd OL~!_~orn.::: 

I want you to tilink back to before you went. to court 
when I ask you these questi.ons and tell me how you felt 
then. 

20. Before you went to court what did you think it woul.d 
be like? 

21. 

(Probe for expectations of setting, personnel, and 
court procedures) No answer O. 

------- ----_.----_ .... _----

How did you t.hink you would plead? 
No anSWC0r (I. 

---_._-_._------

(Vvhy? ) 

---.--~-.--

22. Were you going to ge·t a solicit.or (lavlj;Ter)/A.L.S. 
to represent you? (Why?) 

23. 

No answer O. 

What did you think the court would do to you? 
No anS\ver o. 

(Hhy? ) 

---------------_ .. _-------- .. ---.-----------



Bcsjdes 
dj_scuss 
(Probe: 

the people you have already mentioned, did you 
goiL['; to court VJith anyone eJse? 

who, where, when, why and what was said) 
(Defended cases: Probe contact with solicitor) 

No ansv!C:'r 0 
Not [3 Ll}~je 1 
Yes 2 
No 3 

Additional Notes 



SCHEDULE 

E. Pre-Trial Activities 

25 (a) l'Jere you in custocly when you Vlent to 
No answer 0, Not sure 1, Yes 2, 

court'? 
No 3. 

(b) Did anybody go to Court with you? 
(If in custody, did anyone come to attend your case?) 

No answer 
Not sure 
Yes 
No 

o 
1. 
2-··) Go to Q. 25 ~c) 
3----) Go to Q. 26 

(c) If yes to 25(b), who was with you? 
(If in custcly, did you speak to them beforo you went 
into the court room?) 

I 26. How Calli'::; you ';,'lerti::. to court by your~)elf? 
(If in cU3toJy, how come nobody came to your trial?) 
No answer O. 

27 (a) Befon-:; you went into the court room did you or anybody 
with you, talk to anyone (officials) about your case 
(trial)? 

No answer 0 
Not sure 
Yes 

No 

l-;:-Go to Q. 35 21 Who saw thert Se l.f--------

Pa~cent or Adul".:. 
Other (specify) 

3 

1 
2 

3 --7 Go to Q. 27 (b) 

(b) Who was seen and why? (Probe for status of person contact, 
who initiated contact, reason for contact, outcome of 
contact, e.g. ple~ negotiation) 

No answer 0, Not sure 1. 

------".- --------------_. __ .... 
-_._------,---_._--

------------------ ------,----_. __ . 



SCIIEDUI."S 

28. Did this person speak to anyone else for you? 
(Probe: who, why, outcome) 

No answer 0 
Not sure 1 
Yes 2 
No 3 

--.------~----------------.. --.---

29. Did you talk to any other kids or adults about your 
case (trial) before you went into the court room? 
(Probe for who, why, and wh2t was said). 

No anSvler 0 
Not sure 1-) Go to Q. 3n ,-' 

Yes 2-)('.0 to Q. y} 
No 3 -'--)' Go t.o Q. .0{) 

(If no or not sure to Q. 29) 
\<lha t did you do before you went in to the court. room? 
No answer: o. 

----------_ .. _-----------

3'1. ~=ow did you feel when you f.Lest. arrived at the courJe? 
No answer O. 

32. Hm', long did you have to wait before you were called 
into the court room? 

No ansv.rer 
Not sure 
Lessthan ~2 hour 
~ - 1 hour 
1 - Pi hours 
1~ - to 2 hours 
more than 2 hours 

o 
1 
2 
3 

·4 
5 
6 

Codin..:r 
___ ,4'-____ ,_~_ ~.!. 



SCHEDULE 

33. vJhen you i:Jere in the court who else "laS t.here and what 
were their jobs? (Probe) 
No cmS\ver o. Not. sure 1. (cf. Case sup.unary) 

--- -------------

--- --------------------------------

----------

----------------------... ------------

3/.1~ Did YOl} have a solici t.or (lai'1.yer) or lU,S office}: to 
represent yeu? (Why?) 

No answer 
Not. sure 
Yes 
No 

o Duty Counsel 
1 J Private Counsel 
2------_·-_··----------p.LS fie Id 
3 I officer 

t--Other (specify) 

3~ Was your case dealt with then or was it remanded? 
(if remanded, why?) 

,36. 

No 2nS\,ver 
Not sure 
Proceeded 
Remanded 
Other 
(specify) 

How-did you 

No answer 
Not sure 
Guil1:y 
Not guilty 

a 
I 
2 
3 

4 

plead 

a 
I 
2 
3 

('i 7h1'?) 

-------_.- ---------

I 
2 

3 
4 

?r7. ~yhat did the M.agistrat_e (Judge) do during the case? 
No answer 0, Not sure 1. 

Codinq ----_.' 



455. 

38. What did the other people there do? (Probe) 
No answer O. Not sure 1. 

39. How did what the police say compare with ':lha t you told 
them? 
No anSI.'ler o. Not sure 1. 

40(a) How did you feel when you were in the court room? 
No answer 0 

(b) What did you do while you were in the court room? 

41. How long did your case last? 
No answer O. 

'-i2. How much of what \vent on did you underst,and? 
No answer O. 

42(~). What 'sentence did you get. 
No answer O. Not sure 

(Hhat was the outcorne cf the 
1. Case?) 

--------""._------------_. 

(b) Were you in custody or were you free at the end of the 
trial? 
No answer 
on be-lil 

. 0 I 

4 . 
No·t sure 1, Custody 2, free 3, 



456. 
SCHEDULE 

1,4 (a) 

(b) 

Hlw t does the sentence (outcome) f'lean? (Probe: 1:-7110. t does flo/ 
think he/she will have to do, what effect will i£ have on s ,e 
him/her':) ) 

Why do you think 
No ans~·/er o. 

G. Assessment 

Do 
No 

you think the 
anbwer Of 

court' ~3 decisioIJ. was 
Not sure 1, Yes 

fair? 
2r 

('c-lby'7 ) 
No 3. 

L!6. 1}hat: do your parents think of the Court I s decision'? 

._-----_.,,,._-_._-----------,,,,--------------

~Jho do you think was the most important person in the 
court? nvhy'?) 

o , Not sure 1. 

--------

48 Hint: do you think of him/her? (Why?) 

No ans\Ver Or Not sure 1. 

----_._------_. 

49'. What was the worst part of going to court? 

No answer 0, Not sure 1. 



SCHEDULE 

50. How do you think the police handled your Cilse In court? 
(~'~hy? ) 

No answer 0, Not sure 1. 

51. How do you think the soliei·tor/welfare handled your case 
in court? n'nl~[?) 

0, Not sure 1. 

----------------_._-_ .. -
52. I f you had to g'o back to court for the same offence again, 

would you do anything differently? (Why?) 

No answer 0, Not sure 1. 

---------- -----_._--------_ ...... -

53< I f you had ·to describe Uie Chi ldrcm I s CG:"T~: to u. fd. end 
who had to go there what would you tell them? 

Or Not sure 1. 

54. What do you think the Children's Court does? 
the Court's job?) 

\ 

. No anSvler O. 

------_ . .-._-------... _--

55. Who decides who goes to court? 

No answer O. 

----------------_._--------------------

---------_ ... 
56. Do you think you. should have gone to Court? 

No an~;wer O. 

-----_._-_._---

CodinG 
-,-~.-,,~.-:.-.-:!-



57. Arc there kids who shoulrl go to court 
but who don't get sent there? (Probe) 
No anS\l(:.~r o. 

58. no you think that there is a connection between 
Comrnunity 'i'Jelfarc' and the Children I 5 Court? 
No answer O. 

59 What's your opinion of the police? 
No anSvle)~ o. 

6Q Have you changed your mind about any of these things since 
you have been to C01Jrt? ________ . _____ .. _ ... ____ .. ___ _ 

61. Do you think the police will hold it against you 
because you got into trouble? (Prebe) 

No ansv!c:c 0 
Not. suce: 1 
Yes 2 
No 3 

_._--_._----------"" _.----._. __ .. ---

--- --_._--------------- --- .---.------_. __ .---_.-

-6~ (If going to scheol) 
Do you think it will create any problems for you at 
school? (Probe) 

No ans\\'cr 
Not sun:: 
Yes 
No 

o 
1 
2 
3 

63' Do you tbink future employers \V-ill hold it Clgainst you 
because you've been to court? 

No answer 0 
Not sure 1 
Yes 2 
No 3 

---------- ---------------------

.~------ .... ----------.----------

-._-----_._--._---------------------_.-_ ..... _-------"----



SCllEDULI:; 

J. socio-D('mooJ.cwhic 
---'~-~-~--'!- -¥~.--~- .. --

I 'would like to finish off n0\<1 by asking you a few 
questions about yourself. 

64. Sex - 1'1a1e 1. Femo.le 2 

65. ~vhen were you bO:1'n D.O.B. 

66 Do you go to school or do you Vlork? 

&7 (a) 

( . \ 
. DJ 

No anS\\1cr 
School 

. ~)ork 
Unc'Inployec1 
Other 

(spec5.fy) 

o· 
1--)Q.67 
2->C·ce 
3 _._)Q. 69 

What school do you go to? 

What grade are you in? 

(; o. ( I f \.Y'O rJ' in c:r ) 
(2l-)---WEaL-i'~ your occupati.on? 

(b) How long have you had this job? 

(If nncrnployed) 
(3T·--~rll:-:3.E' ~,-:i~;S-your last job? 

(b) When did you lose it? 

70. ~'Jhel'e do you usually live? 

(a) Add·ces;.') 

(b) ~qhose house (flat) 

o 
is this? 

No anS\\7er 
Parents 
Relative 
Self 
Friends 
Institution 
Hostel 

1. 
2 
3 
4 
5 
6 

Fos te:~ I-lome (Org-an.) 
Foster Home (Private) 
Lodgings 
Other (specify) 

7 
8 
9 

10 



SCHEDULE 

71# If private house or flat, is this house/flat 
owned, being bought, or is it rented? 

No answer 
Not. sure 
Owned 
Buying 
Rented 

o 
I 
2 
3 
4 -_ .. _) From whom?-r-S. H. C. 

Lprivate 

72(R) What is your father's occupation? 

5 
6 

---.---.---.. -------.------~------.. -----.----

(bY If unemployed, '"That was his last job? 

73e ';'lhere "lere you born? 

Country 

are:: you Aboriginal? 

No answer 0 
Yes 1 
No 2 

74 . Could you give me the first names of your five closest 
friends and the street--they-rlve in and if any of them 
have been to Children!s Court. 

1. 
2. 
3. 
4. 
5. 

Adc1reEc~ s Court. 

75. How do you usually spend your spare time? 

No anSHer O. 

------~-,. --- -. ,-----------_._------

---------,,----'--- --~-----~------, 



461. 

APPENDIX A 

DEPARTMENT FOR Crn~1UNITY WELFARE 

COURT RECOHDS 



. 462. 

------------ ~---- .. - .•. ---
DeVl· SEIUAIJ NO. 

~;m;--·-·-[--·-· ·"'·-~-·-~·~~E ~-. ~~ .. ~-. ···-.. ·-----··~-~-r--·c ~;~~~1\; 
~ ___ .. _.~. __ . __ ._~__ ... ~ ___ ~ .. _._. __ ... ____ . __ .~ __ ~.~ .. __ ._ .. _ .... ___ .. '".~_L._~. __ . ______ ~." 

IcL No < . I 1--3 

C 1: e _~J o.: _____ --=~~~==· ~~=~~~==--. ~==-~=_~ .. _. __ ~=~_~ _ _==~~~_=J.~~~:.~_~~ ___ =~'~~~ __ ~_ 
Car~ No. 7 

- ... _--------------,----------------- -"---

Dr_~ __ ~_~~_~ ___ ._. _______________________________ ~_,._. _~ _____ . __ < ___ ." ______ ,~ ______ • ___ ._ 1 ______ 8 _____ . ___ .. __ 

. I o 
j 

:;-~ L( ~:;------------.----- ------------------------------------------------------------.. --- ._-.-•• --------.---.. ---- ----·---I-------·-~~ .. --- --- ------- .. 
. i -- -------.. -·-·I-· .. ---~·--- --- '-' ---- -.-. 

.De e l:..~p:pe [II"arlee 
------- -----------.. --.-.~----.. -.-.. -- ----_.---_ .. -----------_._---------._---

I 11 .. ·16 
C as ~-;;;~----------- . . - -------------.-.. ------------------- ---1---~------1-7·---·--------

38 -----------.---------- ----------------------.--------------.---------.. ----- -l----·--1-~----------·-

________ . __________________________________________ .. __________ 0 __________ . 

Gt- nici_ty 19 
----------.---------.----f___ --------------- ---------_._-- ----.---------------

D.O.Bc 20-25 
---------.. -.--------.--- -----

~'h 1 Previously Not Knm{n 0, Yes 2 ~ Ho3 26 
.. ---.... __ ... _- .. _ .... --------_ ... _-----_._- ------------------- ._--.----.. _--._-----..... -- ----------------- ,--~.~ ----~~--.--------

Da~G 1st Appenr~nce 

JC rt 

----- -----_ .. ---_ .. -

'fo CharGe 

i'Jc Jharge 2 
-----_ .. _-----

)" ~om() 2 

(Year) ____ (Mth) ~ __ .,, __ (Day) __ ~ ___ ._ 

Not Known 0, Perth 1, JvIid~ 21 Ereo 3, 33 

Other 4 
'--._----'--------_ .. _--------_ .. _-----

:54-37 
------------------

38-41 
--------_. ---_._----- ----... ----------

---------_._---_._----------------------
Yes 2, No 3 46 

47 /0 --,+0 
---~ _____ ·_·_,_· __ ~·_ .. _~.4 __ . _. _________ ~ __ . _____ ._ .. _ .. _._ .. ___ .. ______ .. _. __________ . ______ . __ ~ __ 

Date Last Appearance (Year) ( Ntb-) 40 L' ,1 
J-)'r 

)c rt Not KnO'lY11 Ot Perth 1, Mid. 2r Freo 3~ 55 

Other 4 
-------._-------------------------_._--- -----~-----------



ITEM COD}] 

o J1.arce 4 

60-6:; 
----_. __ ._- ---- -_.----_._--_. 

o Chargo 6 64-67 
. ___ _ . ________ ~ _____ · ______ ·_w ____ . ________ _ 

I 

th r CharGC!s Not KnovITl 0, Yes 2 ~ No. 3 68 
-------"-----------r--···- ----.... --.. -

. 69'-'f' -- I \.i 

-----.------------.--~ -----------_ ... _----------_._------_._--------_.-.,---- ------- .. --~-------.-. 

71-72 



-, 

~ .... ~ .... ~ ... ~ . ~ ~ " ,.­
.. # •• --,-----,.-..-~~.'- --_ •• , .... 

ITEM CODE 
._------------------ -,-------,"'''".. .---.-----.--~ .. _-- ._--_._--------_.--_ ... " 

pp • 1 s t P. U • C • 26-27 
,----_._. _ .. _----_.- ._---,----_.-

11, Rec Ins titn 28-29 
---------------,----._---_ ... _- --------------_ .. _------------_._---,--... _--

II Time 

Not Kno'lm O. 

od." AboT-igh18.1 Not Kno'l'm O~ 

o. Jffs 1 

Ye[~ 2. No. 3 

Y ') .es c, lYo. 3 

30-31 

34 

35 

36-· 37 
,,---------------_ .. _------_ .. _- ------- --_ .. ------_.-._-_._ .. --------- ,._------ ._---,-----.. _. -- "-------~.---.--.-.,--

O. )£1';3 2 :38-39 

C). Offs 3 40-41 

o~ )fi'8 '1 . I 42-1\) 
---.-.. '--:------, - .,,-, -- --------, .. --.- ---·1--·----_·_-----,----,--,-_·- .-.. --_.-.. -...... ----.-... -.. --"' ---'-·--·----··--1·--···-,· .. --._ .. :.-" .-----.... 
,) "fT c.~ r, ., ,1/'+_,/1 '.~ o .1. _ .J • .....,.. ./ I J ... 

46-,l1-7 
,~~--------------,-----.--~--- ---------_._----------- --------~~.-~.------------"--.--.. -------.----.--.-.- ._-----"--_.---_ .. __ ._-- --

o. )is. 326 48-49 

J • n j c~ Ct 2 6 C' U D J ' :::; 0- 5 '7 _) ,0. k)_, >J.~ ./ 

-------··-----·----'---'-·I-·-----------·-~----·---.. -·----.. ------,---------------... t------·---------------- -"". 
J. :;ro'ba"tn 52- f53 

,---,---------,-------- -------,,-------_ .. -
J. r~ommi:ttal 54-55 

----.... ------- ... -._" .... __ .. --,------ ... _------,.,-----,---,--_ ... _._------,,,---,------_._--- ._,-----------.. _--"- _ ...... 

5h c- r-( 
,)--:; I 

---,------,--- .------""---,,.-----.---.----_ .... -----,-,--,-.'--.---.--,--------.. ·'-·----··---·I·:-~-5~=-5-9-·-·'--- ---, 
~-' ~~=---·----·--------l----·--'·---"-----------'---.. ··---·----------I------r.~·-·-----
). F.lnei:) 60-0 I 
. ___ ~ __ . __________ . ___________ .~ __ ._~_w _________ ~_~ ____ . ____ . ______________ . ____ ~ ______________ _ 

)e 30nd ' 62-63 

~ ,~ol ~==~_--_I=~=---=- ---- -------_.-.. __ ~_4~_~~·=__=.-~ 
). C~;:).O. I --,------------' ----_._-.. _,- -_._---
i.n '" Bond, etc. 
~t\3r r. u. C. Not KnrYirn 0, 
-----------"----~--- ._-------.--

._---- ---,-----+-------,,--,---
66-·67 

Yes 2, No. 3 , _____________ ...L_, _____ ._., 
68 
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l'seA i: .. ", ~~vn. 
'.- I ': .~ 

'--1 r-. " ..,.. '-. C- H-AR-G---E-O-""--"-';:'-! -, C-~:-;.--.li n -j\,---rAlifilsr1 t 
------- " .. ---'--~ 

COURT DECISION COUH'i LJ~"":~ii:. I • Jh l'"\r rt.~i ... d ..... .J.., I OR 1 
---ii-- ,__ svM.~1.~~ ___ _ 

... , ,~ ........ ~ ,. ~ , 
1\.: ..... .:;,.. ... .0". u"r 

KAj·:EALDA 

KALGOO:1LIE 

}:At·:SALDA 

1<A:-:2ALD~4. 

K.A.~BALDA 

I 
! 

~O 11 ~78V' 1 ""'''! .!.... eX\.) lJ;.\~ ~ I 1/x Unlaw pass of goods 

- I / I 27.3.80 V 1 x Disorderly Conduct 
i I 1 x No 1'1DL 

I . II 
110.10.80 r 1 x Consumed liquor 

I I 
I 'I I 2.2.81 J 1 x Insulting Wads 

I 2.2.61 } 1 x Disorderly by ucing 

1

123.2.81 r 1 x Street Drinking 
I 1 x Resist Arrest 

i I 

I I 
I I 

Arr 

Arr I 
1 

I I 
I I 

. I ! 
-~, d~ lnsu.!j: war '. 

. I' 
I I 

!! !' , I 
I i 
I ' 

I 

G.B.Barl 12 months x $100 

Fined ~50 
Fined $100 

Costs $1 
Costs $1 

Fined $10 Costs $1.50 

Fined $40 Costs $1.50 

Fined $40.00 Costs $1.50 

Fined $100 Costs $1.5S 
Fined $200 Costs $1.50 

'2.. \ 
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V I ~ ",'"'' ! 1 f..l .x IVV.'.".J 

:~lcur~D 

l':.L!J:L.: ... "-: lJ • 

I I, 
~1.10.79 /('XllF:<',:; 
i I' () X. B E ", i th I 

I
I X Att.\~rqitC'c B & E 

1 L. X n F E Dt-lcllit~g 
! x S i<,. P. 

! I " ~ ~~,:;,j , V 
\ 

1;;.11. 'f,:! '.i 2 X 1\0 ,'.!JI.. 
I ~.? x. UU:-:'J 
:1Xtll::&:; 
I , 
I 

I' 1/ - '7 '1 I I ')C :ft',I. w>1:" r:<.vl,;. <>'1 M Iv I . I /' 

~-=f1 
~,: I!JI.,;':'...I I) 

i ~ 
I JI 

?~::~'ri Yo ~r,:~v 

x ~:o ?-:DL .! 2.4.80./.! 
1
'1.5.80 i, 

; i 
~'::~: .. ""\.~iD 1 x.!.t)tcrf y wi'tr .. MV Pa.rt.e 

I • n • I I IU.(j.20 I :;';::;".::': 2 x tiU:W 
i x S fA R 'I I 

• v~~· "'n 20" ~O V 5 n c- 'S .,,-,-,-... ,' \ • . '.0 I x ". >- ..... 

8 x UC:W 

. ~::~:-'~.:'~:..J 'J,.1? .. G: ~i :2 x P..::. " z 
;Je:'"th 23.2 .. 01 

t:::r D=-~.':!) 12.3.S1 

.'~·:ID:...~r·:o 28.5.81 

j: 1 . tJ'r··.·,' ! . X ..."j'l 

/' """'­I x "CI •• vi.. 

{1 x D:::~S 

y~ 
I 4 
I 1 
i 1 
I 

x L\X':V 
x ~:o :<~')L 
:x. ;:,~Ctclc$s Dr: ving 
X F~ilcc to ,stop .. , .. 

PUC DC\~ -Till 16 years 

PUC DCd 2 y(;urs No Costs 

puc: lJl.;~ I Til.!. 1ti years 1'iO 1;0':;1;5 

j) I:,:...., ~.u. f J.6 • 

l'UC DCH 'lill 13 years m:c Return to RIVERBAt,;C 

FlJC GC,\"l Til~ ~3 ycnrs H~turn to Hi'JDrbar..k' 

f'JC DC: Till 18 y~;)rs 
rue DCI Till 12 ycnrs 

PUC ncw Tnl 19 ycnl'S 

ruc DC\~ Ti II iD YC'Jr:; 

PUC !X."'\, T11118 ye .. rs flee Riverbank 

PUC DC\[ ul:til 18 yrs riltUl"n to lUvcrbnnk 

ruc DC'if Till 18 years 
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< - , 

1.3 

00 Stenlir.f, 2nd receiving 
01 Breakin~, 2~tcr!r.g and stealing 

02 BreakinG 8~d e~terinG wittl intent to comm1.t a crime 

03 Unla~fully on premises 
OIl LlnlnwfuJ. u;;e of a motor vehicle 

05 Interfering with the mechanism of a vehicle 

06 Ulllu',dul possession of pro?crty 

07 False pretences 

08 Wilful Da~2Ge 
09 Receiving stolen property 

10 Arson 

11 Forgery 

12 Removins B boat 

OFFF.~JCE AC/l. T\ST PE'~1SC:~'J 
-----~-~ .. -~.-,,----,-~~. ,~-.~~- .-. 

25 
26 
'">7 ~_ f 

28 

2.9 
30 
31 
32 
33 
3/\ 
3') 

36 

37 
38 

AS~:2.ul t 

Ind~ce~t dealing a~d assBult 

C:JTl1al kn:::'/,;'/}c:dge D-t;::;inst the c'rdcl-- of natu:tc 

Con~rlhutir.g to the neglect of a child 
Robbery with violence 
Rs.pe 

Incest 
Un13wful ,.roune ing 

Disposition of dead body 

Deprivation of liberty 

55 Di.s(\rcicr1.y conduct 

56 False na:::e and address 

57 Idle e~d disorde~ly 

58 LIquor offences 

59 Betting offences 
60 Raih/ay offences 



. ,,",, ... -

64 Loitering 

65 \{il!:ul exposure 

66 FC.~5i:::ti(;9 Zil:~rCrjt 

72 C"rrying a danserQus weo.pon 

73 1:'j reaTI'lS offences 

74 ~)tu, .. l.:\~'ay 

75 Pro~titutio'l 

76 Bre~klng Bond 

77 Cru(~lt-y to i\rdl;als A.ct: 

~B ObSC2ne l~nguage 

79 . -F0stal cffenc~s 

80 Procure ar:>l.')Ltion 

81 Lit. te;:ing 

82 Con~;pirac:y 

85 Uncontrollable 

86 Neglect. (generally uncontrollable) 

87 Neglect (r:c.::,(~,"tcl neglect) 

88 D',',:o' ti t u i:(, 

89 N~~91'2c\: (i;'''/ol ~.,7inrJ sexual !\d.st..;or:.::t.~ct,) 

90 Truancy and Education Act 

91 BrEd;,in,] i:'C):T1I5 0 f PIO!';;; tion 

92 Minis~cridl cO~Ji~tal sec~ion i73 

93 Ministsri3,l corrT,litt.:ll r,C'ction 47b 

94 Hini5ter131 cOl':CI:littal section 47e 

95 Dattr;red Bi'.by Syn~!romc' 

96 Sw;,:nary relief court cO;~J11ittal 

54 Unla,.,'fully dri.ving motor vehicle 

67 Driving ll~~er susp2nslon 

68 No motor dirvc,!:'s licence 

70 RClncon tr,"ffic charges 

71 Dru~k driving 

OFFENCE AG~I~:ST D~UGS 
----~-----.<'-----.--~ .. -.--~-

69 Drug Charges 

97 Neglect (involving druq offenders) 

4bY • 




