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"There is sarething inherently undesirable and obnoxious about a situation 
where an offender is ultimately deprived. of his liberty with respect to an 
offence for which Parliament has seen fit to make non-custodial penalties 
the only option." (G. Hiskey SM - 29th July, 1987) 

In failing to pay a court fine, a disproportionately high number of 
At:x::>riginal offenders are imprisoned for fine default. The central concern 
of this study was to:-

1. identify reasons why such a large percentage of At:x::>riginals failed to 
pay fines; 

2. explore ways of ensuring fines are paid on tbre; and 

3. suggest sentencing al ternati ves which would avoid the serving of tbre 
in prison as punishment for these offences. 

I • '!HE SE'I'I'IN:; OF FINES 

The failure to pay a fine may relate to the lack of means to do so. At the 
sentencing level, magistrates were not being provided with sufficient 
infonnation by defence lawyers on the financial status and history of 
default of the offender. 

Magistrates. should be provided with background reports on offenders by 
defence counsel, supplemented if necessary by correctional or welfare 
agencies, or by a court worker. The magistrate should be convinced of the 
ability of the offender to pay the fine. If this precaution is not taken, 
the order of a fine becares, by default, an order of imprisonment. 

We found, in our study, that a significant number of At:x::>riginals' refused to 
pay fines as a matter of principle and protest. Intense feelings of 
hostility and belligerence towards the criminal justice system were noted, 
and it was this underlying attitude of At:x::>riginal offenders towards the 
system which ensured that fines were not paid. Co-operation with a system 
with which they felt themselves, their families and friends, in constant 
conflict, was seen as a betrayal of loyalties. These feelings were 
fostered in childhood and adolescence by negative parental attitudes and 
early encounters with the law. 

II. '!HE POIN!' OF DEFAULT 

In exploring ways of ensuring fines were paid on time during the duration 
of the study, two processes of intervention were introduced at the 
experbrental court of Port Adelaide. With the co-operation of the court 
staff, one of the researchers adopted the role of At:x::>riginal court adviser. 
He discussed with defendants their problems in court and urged them to pay 
their fines on tbre or to approach the court clerk to make arrangements for 
payment by instalments. 

The second experbrent involved. the introctuctlon of an early warning notice 
scheme. On infonnation provided by the' clerk of the court, offenders who 
were about to default on their fines were contacted two weeks before 
warrants for their arrests were issued, either by an At:x::>riginal Legal 
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Rights Movarent fieldworker or by the Aboriginal court adviser (the 
researcher) and were urged to make payment before they defaulted. 

We found that early or additional warnings of default did not succeed in 
increasing the payment of fines by Aboriginals during this pericxi. 

The reason for this must be largely attributed to the severely negative 
attitude which these Aboriginals had towards the criminal justice system. 
rejecting the legitimacy of the system, they did not accept the justice of 
their sentences. 

The paynent of fines by instalnents, and the full tine implementation of an 
early warning scheme could be criticised as creating an added danand on the 
tine of ALRM fieldworkers and of the clerk of the court. 

However, the role of Aboriginal court adviser, perfonned by the Aboriginal 
researcher, showed itself to have considerable educative value and 
potential. It was wannly evaluated by the Port Adelaide court staff, 
encouraged by the magistrates, and generally appreciated and well used by 
Aboriginal defendants. 

III. ALTERNATIVES 

PartiCipants in this study, and concerned professionals, have judged that 
it is a careless system which imposed automatic imprisonment by default of 
fine. The court, not the offender, should make the final decision on the 
fonn of retribution. Alternatives have several implications. We will put 
these forward as three m:xlels:-

Modell: Fine Default Scheme 

This process would introduce a special Carmunity Service Order Scheme for 
fine defaulters, which would intervene in the usual process of imprisonment 
following default. This scheme could be conducted through the Department 
of Correctional Services, without the necessity of the offender being 
returned to court. This is the m:xlel presently favoured by the Department. 

While a step in the right direction, the fine default scheme could still be 
seen as a program operating in response to a problem of default, rather 
than treating the problem itself. Judging by past patterns, it is unlikely 
that Aboriginals would make application to the court to work off a fine by 
ccmriunity service on their own volition. 

Under this m:xlel, there is the danger that the fine default CSO scheme 
would came to be seen as just another stage (at extra cost) in the process 
of default and ultimate imprisonment. 

Model II: Court Reassessment 

It could be argued that rather than to imprison minor offenders, it would 
be less costly to bring the defaulter back to court for a second assessment 
on their ability to pay their fine(s), to review new infonnation on their 
financial means, and to make a m:xlified or different order. 

The prospect that the magistrate may have to deal with the offender again 
would give greater incentive to courts to examine the appropriateness of 
fines in the first place. 
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If the offender's financial circumstances had changed, the original fine 
may need to be reduced. On the other hand, a carmunity service order, or 
sane other fonn of supervision, may be seen to be nore appropriate. 

If a magistrate assesses that the offender has means to pay, but won't pay, 
then an extended period of imprisonment may be the appropriate deterrent. 

At present, courts have no direct feedback on rates of fine default, or on 
which of these cases result in imprisonment. 

Mechanisms could be established to bring a defaulter of fine, bond or 
carmunity service order, back to court before final detennination to 
imprison. 

Courts would need to act quickly in the event of fine default in not 
allowing too long a period to pass betv.eID the offence and. retribution. 

The return to court of defaulters may be seen to be an impractical demand 
on an already burdened. judicial system, with no guarantee that reassessment 
will change the situation. 

The prospect of a reduction of a fine at a second court sitting might well 
prove to be an inducement to consume, dispense or conceal incane and 
assets. It might be seen as a sign of weakness on the part of the court 
which could encourage contempt for the law. 

M:xlel III: Stepped Senten::::ing Package 

An al ternati ve m::x:lel could be to develop a sentencing package in which 
carmunity service orders are given highest priority, but which also 
anbodies a sequence of options in the event of failure. 

At the time of sentencing the offender, a magistrate could order:-

carmunity service hours/other bonds or initial fine; 

extended hours or fine by default; and. 

days in prison by default. 

The fODmllla for stepping up the severity of the order following default or 
breach should be clearly defined by legislation. 

By a change of emphasis, carmunity service could replace fines as the 
primary order in nost cases of minor offending. Sentencing magistrates I 
unless convinced that it is inappropriate, need only order the mnnber of 
eso hours if they wish - or they may pronounce the tenus of the entire 
recognizance. 

The Department of Correctional Services would then evaluate the suitability 
or willingness of the offender to undertake a CSO program. Only if the 
offender is deemed unsuitable or illlWilling should the initial fine then be 
imposed. 

As an· incentive, carmunity service work should be able to cut out nore 
orders by days of labour than by days in prison. In the event of default, 
a higher fine should be imposed. Fines,' in general, should be seen as 
harsher sanctions than CSOs. Eight hours of carmunity service work (or an 
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initial $25 fine) should be seen by offenders to be preferable to 16 hours 
or a $50 fine by default, or three days in prison when an offender defaults 
twice. 

If there is a breach of a CSO, an extent ion of work hours or a fine by 
default would be made by the Depart:Irent of Correctional Services according 
to the statutory fo.nnul.a. Irnpriso~nt should be the last resort. 

It is advisable that such orders be exercised without undue delay, the full 
tenn should seldan need to exceed 12 m::>nths. 

If this nodel works people would be pushed through the systan at a quicker 
and m::>re effective rate than before. However, caution is needed. In light 
of the present Aboriginal state of mind towards the systan, their refusal 
to be cohersed would result in Aboriginals receiving heavier fines and 
longer tenus in prison for minor fines. 

M:x:iel IV: Wage and Benefit Deducations 

A simple strategy would be the automatic confiscation of fines fram wages 
and social security incares. Sane care would need to be taken to ensure 
that it was taken fram 'drinking' m::>ney rather than 'food and clothing' 
m::>ney. This approach could be criticised if unreasonable hardships on 
innocent members of the family .were created as a result of m::>nitary 
confiscations. These deductions could be likened to legislation enforcing 
financial support fran non-custodial parents for their children. 

Caments 

While the third nodel might canbine the m::>st logical elanents of incentive 
and inducanent to offenders to 'pay up and get out' of the systan, we have 
no assurance that it would have this effect on Aboriginals. . 

The reason for this uncertainty arises fram the psychology and practice of· 
pasSive resistence which has developed am::mg Aboriginals towards the 
criminal justice systan. That is, if they resist the present arrangements, 
they may well resist any arrangements - for better or for worse. 

This is a fonnidable problan - which threatends the success of even the 
best conceived refonn. Policy and systanic change nrust, therefore, go hand 
in hand with participatory and liaison efforts if the best possible 
canbination of solutions are to be implanented successfully. 

Recamendations 

1. That the three nodels proposed in this surrmary, be given serious 
consideration. 

2. That the means of offenders be assessed at the time of sentencing. 

3. That Camrunity Service Orders and other bonds be employed m::>re 
frequently for Aboriginals. 

4. That sentencing options be f01:ma.lised, and that sane fonn of 
sentencing package, under the one recognizance, be given serious 
consideration. 

5. That saninars for magistrates be established as an ongoing practice. 
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6. That CSO programs incorporate elements of resocialisation, education 
about the law, and employment training. 

7. That the Aboriginal Legal Rights M:Jvarent attend hearings, provide 
background reports and make sentencing reccmnenciations to courts as 
minimum service to Aboriginal clients. 

8. That the Aboriginal Legal Rights M:Jvarent play a greater follow-up 
role in counselling and infonning its clientele of the consequences 
of non-payment of fines and in mediating between clients and the 
courts; 

9. That if the Aboriginal Legal Rights M:Jvarent cannot perfonn this 
counselling function, then a special position of Aboriginal court 
advisor be introduced on a pennanent basis in courts which deal with 
high mnnbers of Aboriginal defendants. 

10. That transient offenders be ordered to attend Ccmnunity Service Order 
programs in their hare territory. 

11. That, where possible, an Aboriginal canponent be added to all 
Ccmnunity Service Order programs, where local offenders can see their 
labours helping their own families and ccmnunity (Le. cleaning up 
their own streets, helping their own elderly, running sports and 
recreational programs for their own children and youth, painting and 
repairing their own hares, constructing and maintaining their own 
cc:mmmity centre, and so forth). 

12. That, in the absence of an Aboriginal canponent in local CSO 
programs, Aboriginal offenders be offered the option of attending a 
special Aboriginal CSO program, such as the one established at 
Norwood Cc:mmmity Correction's District Office. 

13 . That an Aboriginal corrections panel, canposed predaninantl y of 
Aboriginal professionals, cc:mmmity leaders and staff, be set up 
within the Department of Correctional Services to review the 
perfonnance of Aboriginal offenders during the tenn of their sentence 
and to advise on appropriate CSO work or other details relating to 
their orders. This panel should be given statutory or sane other 
fonnal status within the corrections administration. 

14. That the Departrnent of Correctional Services, Ccmnunity Service Order 
Division, approach the Department of Aboriginal Affairs to see 
whether the cc:mmmity developnent goals of that Department could 
encanpass the labour of Aboriginals undertaking cormruni ty service 
work. 

15. That the Police Department continue to recruit Aboriginals into the 
force as officers and Police-aides. 

16. That the Police Department conduct its own internal investigation 
into allegations of brutal and unfair treatment of Aboriginals during 
arrest and interrogation and attempt to root such practices out if, 
or where, they have been used (refer to Appendix 5). 

17. That the J?olice Department also continue to update the training of 
its older and nore senior officers in cc:mmmity policing. and in 
Aboriginal and Ethnic liaison. 
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We must enphasis that these ideas are merely I buds I of our experiments, 
interaction with, and assessment of the nature of the difficulties 
encountered. in the criminal justice systan. They are not yet the fruits. 

The practical implanentation, and the need for legal and structural 
adjustment of the systan to acccmoodate any canbination of these changes, 
have no.:t yet been explored.. 

Obviously, a process of examination and negotiation with the departments 
and agencies concerned must occur, as the next step, before a fully 
acceptable and canprehensive package is arrived at. 

In the light of what we now know, we feel that it is critical that this 
process be not delayed. 

We reccmnencl that an existing inter-departmental ccmnittee be given the 
task of generating an implanentable nodel and program for change. We also 
reccmnencl that this ccmnittee be given appropriate resources that a full 
process of investigation and consultation is assured.. 
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SOUTH AUSTRALIAN 

ABORIGINAL FINE DEFAULT - INTERVENTION STUDY 

Background 

In relation to more than a century of ethnographic study, research on 

Aboriginal criminal justice issues is relatively new. While not the 

first to document the high rates of Aboriginal imprisonment the work 

of Elizabeth Eggleston (1976) did much to draw attention to the 

matter. The impetus for exploring alternative systems of social 

control lay at the heart of the seven year Australian Law Reform 

Commission Inquiry into the recognition of Aboriginal customary laws, 

particularly in regard to a whole range of minor and juvenile 

offending where Aboriginal sanctions and community-based 

rehabilitation might be more appropriate (1986). Following heightened 

Aboriginal protest over numbers of deaths in custody the Minister of 

Aboriginal Affairs, Mr. Clyde Holding, established a national inquiry 

into the broader issues of Aboriginal criminal justice in May, 1986, 

now to be conducted by the Human Rights Commission. 

A number of isolated studies and state government inquiries on 

matters of policing, court procedure, juvenile crime and corrections 

have also reported on the nature and seriousness of 'the problem' 

(Hazlehurst 1986). Some sound proposals for reform have emerged from 

these studies. In same states drunkenness 'loitering with intent' 

and 'vagrancy' have been decriminalised, as occurred in South 

Australia between 1984 and 1985. Legal Aid schemes and prison 

retraining programs have, with varying success, been introduced. 

These changes should have had an effect upon Aboriginal imprisonment 

rates. 

A comparison of national prison populations between 1981 and 1986, 

however, reveals only a slight decline in Aboriginal imprisonment. 

Aboriginals have comprised between eleven and fourteen per cent of the 

total prison population over this period (Hazlehurst [1987a]). In 

South Australia Aboriginal people, who constitute just over 1 per cent 

of the state population, represented 15.2 per cent of the state prison 

population in 1983, 15.6 per cent in 1984, 11.9 per cent in 1985 and 

14.2 per cent in 1986 (table 1). The decriminalisation of the above 

charges should have had a direct effect on, the decline of Aboriginal 

imprisonment in 1985. 



-lA-

~ 

tUB!RS OF l'RIStN1lIS or JURISDlcrIOl§a6 RAa AM) SEX 
SWl'H AUS'l"RALIAJ [982-1 

HIlle ~inaJ.Total other , HIlle ~Tot.l , HIlle 

1982 114 4 ~18 14.5 658 10 668 82.8 24 

1983 114 2 116 15.2 615 15 630 82.5 15 

1984 82 6 88 15.6 407 9 416 73.8 60 

1985 88 5 93 11.9 611 33 644 82.2 44 

1986 109 6 115 14.2 609 27 636 78.5 58 

~I Walker, J and Biles, D. Australian Prisoners 
Results of the National Prison Census. 30 June 
1982 - 1985, Tables 3 and lA, Australian 
Institute of Criminology, Canberra, South 
Australian Department of Correctional Services, 
f!gure 1986, Adelaide. 

fllU7 

~.-----------------------------------------~ 

_ ~ ~ m ~ w ~ " ~ ~ ~ ~ ~ 

mmNCI: \DCI)f 

Source. Department of Correctional Services, 1986-87 

IiIknoIon 
~Tota1 

2 26 

3 18 

60 

2 46 

59 

, 
3.2 

2.4 

10.6 

5.9 

7.3 
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According to national statistics the predaninant number of Aboriginal 

prisoners are male, under the age of thirty, serving relatively short 

sentences petween three and six rronths •. Recent studies in South 

Australia demonstrate that Aboriginal juveniles are more likely to 

appear before South Australian Children's Court than merely Children's 

Aid Panels, and at a younger age, than non-Aboriginal juveniles. 

Aboriginals are over-represented at every level of the juvenile 

justice system - more are arrested than sUlllIDnsed, more are heard in 

court, more charges are laid against them for similar offences. By 

the time they reach adulthood Aboriginals are receiving harsher 
--

penalties as a consequence of their prior convictions. The National 

Prison Census shows that 77.3 per cent of Aboriginal remandees, 

compared to 53.2 per cent of non-Aboriginals, had previous prison 

records (Bailey 1984: Gale and WUndersitz 1985a, 1985b, [1987]: 

Bailey-Harris and Wundersitz 1985: Hazlehurst [1987a]). 

It would be too easy to assert that Aboriginal over-representation 

in our prisons is the direct result of extraordinary criminality. 

With the exception of violent crime, which has been recognised as 

frequently the product of physical and social dislocation (Wilson 

1982), the largest proportion of Aboriginal offending falls within 

minor categories. Repeated claims have been made of police routine 

checks and harrassment of persons overtly black, police brutality in 

custody, fabrication of charges, and inadequate and unreliable legal 

defence, but by their nature such allegations are difficult to 

substantiate. However, systematic research clearly indicates that the 

problem of high Aboriginal incarceration is as much a problem of the 

justice administration as it is a problem of the people it penalises. 

Over-zealous policing of Aboriginals and the consequences of 

disadvantage throughout the juvenile and later judicial processes, are 

becaning increasingly unacceptable to both governments and the public. 

After repeated findings of over-representation, but little in t~e way 

of practical solutions emerging fran these reports, the South 

Australian Attorney-General recommended to the Justice and Consumer 

Affairs Committee in March 1985 that a special Task Force on 

Aboriginals and criminal justice be established. 

The Aboriginal and Criminal Justice Task Force, set up in June that 

year, has a mandate to draw out policy implications in the current 
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~ 
IHI'AICES '10 PRISON BY RACE NO U!CAL STA'lUS AT I9l!P1'IOt. 

samt AIJS'l'RALL\ 

1984£85 Financial Year 

Race/Status IhIMtenced , Fine Default , Sentenced , Total , 
Aboriginal 265 5 476 11 131 1 872 19 

Non-Aboriginal 1581 35 1370 30 401 9 3352 74 

I)Vcnown 126 3 134 3 29 1 289 7 

TOl'AL 1972 44 1980 44 561 12 4513 100 

(J>e=entage figures are taken as a prtIpOrticn of the grand tot:al). 

1985£86 Financial Year 

Race/Status tNeatenced , Fine Default , Sentenced , Total , 
Aboriginal 258 6 492 12 123 3 a73 21 

Non-Aboriginal: l368 32 1229 .29 392 9 2989 72 

UlIcnown 138 3 139 3 36 1 313 7 

TOl'AL 1764 42 1860 45 551 13 4175 100 

(26.5' of all fine defaulters edftitted to prison we.re Aboriginal). 

1986/87 Financial Year (to end of Harch 1987) 

Race/Status ~tenced , Fine Drfault , Sentenced , Total , 
Aboriginal 205 6 344 11 126 4 675 21 

Non-Aboriginal 927 29 1001 31 378 12 2306 72 

I)Vcnown 90 3 110 3 28 1 228 7 

TOl'AL 1222 38 1455 45 532 17 3209 100 

~. Department of Correctional Services. 1984-1987. 
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findings, and to develop 'action strategies' which will effect 

practical and measurable refonn. It is an interdepartmental 

committee, which reports directly to the Justice and Consumer Affairs 

Committee of the South Australian Cabinet (Task Force on Aboriginals 

and Criminal Justice 1987). It comprises of representatives from the 

Courts Services Department, the Attorney-General's Department (Office 

of Crime Statistics), the Police Department, the Department of 

Community Welfare, the Department of Correctional Services, the Office 

of Aboriginal Affairs and the Department of Premier and Cabinet. The 

Aboriginal Legal Rights Movement, the Aboriginal Sobriety Group and 

the Aboriginal Cus tanary Law Committee, were also invited to act as 

advisers to the Task Force. 

Fine Default 

Although its merits are frequently debated, the fine is used more 

commonly than any other fonn of sanction in Australia. In a Victorian 

study of fine imposition and enforcement, four main advantages of the 

fine were listed: 

1. flexibility: fines can be adjusted to suit both the 
gravity of the offence and the means of the offenders. 

2. economy: fines raise revenue and also avoid costly 
imprisonment of offenders. 

3. versatility; fines fulfil the sentencing objectives 
of retribution, deterrence and reparation. 

4. humane aspect: fines spare the offender the potentially 
damaging effects of imprisonment (and may also be refunded 
in the event of a miscarriage of justice) (Challinger 1983). 

In the studies undertaken by the N.S.W. Bureau of Crime Statistics and 

Research (Houghton 1985) and by the Research and Planning Unit, S.A. 

Department of Correctional Services (1984) it was revealed that, in 

practical tenns, the fine falls far short of those ideals. 

In South Australia magistrates have not been obliged under legislation 

to take an offender's means into consideration when issuing a fine. A 

significant number of Aboriginal offenders are either unemployed or 

under-employed, increasing the likelihood of fine default. During 

1985-86, 21 per cent of all prison intakes in South Australia were 

known Aboriginal offenders; of all intakes 12 per cent were for 

Aboriginal fine default (table 2). Fines defaulted by Aboriginal 
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Days SeJ:ved in Dafault Aboriginal Other * Total 

1-3 141 252 393 
4-7 160 509 669 
8-14 75 270 345 

15-28 90 274 364 
)28 21 79 100 

487 1384 1871 

(* Includes '~' .. _11 .. 'non-Aboriginal') 

!!!!! ~ 
No. , No. , Total , 

Aboriginal 60 13.4 387 86.6 447 100 

M:In-Aborlginal 317 28.3 805 71.7 1122 100 

~ 57 39.6 87 60.4 144 100 

'IOl'AL 434 1279 1713 * 

(* 'l1\ia figure is slightly lower ttwI that for intakes CNer the _ period due 
aainly to s\bsecpent rt!IIW1ding and/or sentencing of sane off<nSen on other 

. charges ) • 

Hale , Fsnsle , , Total , 
Aboriginal 85 93.4 6 6.6 100 91 12.6 

Hon-Abodginal 50 89.9 61 10.1 100 604 83.5 

1k\Icnown 25 89.3 3 10.7 100 28 3.9 

Total ,53 70 723 100' 

12.6t of Camunity Service Orders CDI\'i5i1Clld in 1985-86 we:ce iIrposed on (Icnown) 
Aboriginal Offenders in the State. 

Aboriginal , Non-Aboriginal , 1k\Icnown , 

Probation 107 7.2 1302 88.1 69 4.7 

Parole 35 14.0 204 82.0 10 4.0 

CSO 37 8.3 389 87.6 18 4.1 

Total 179 1895 97 

Source. Department of Cor1:ectional SeIvices, 1986-1987 

, Total , 

100 1478 68.1 

100 249 11.5 

100 444 20.4 

2171 100' 
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CXMUfI1Y SERVlCZ ORDER CIFf'EMERS 1985-H, SOO'I1f Nm1W.lA. 

_(I4.JS) 

-('~ 

Offences ComIitted by Aboriginals 

0_ (1.111) 

1HI71' (IUS) 

Offences ComIitted by Non-Aborlgi.nals 

0M:II(2.U) _--.r--__ 

~, Department of CoC'nlCtional Services, 1986-1987. 



- 4 -

offenders ranged fram $25 to $1,796 (mean $233; median $154). For 

other offenders this was slightly higher (mean $262; median $180). 

Imprisonment has been automatic in the event of fine default in South 

Australia. If a fine is not paid, and no effort is made to negotiate 

an extension for payment with the court, a warrant is issued for the 

amount of the fine by the Clerk of the Court, ~d is then exercised by 

the police. Until the last IIDnth of this study fines were being 'cut 

out' in prison at a rate of $25 a day. 

According to Department of Correctional Services figures there is a 

tendency for Aboriginal defaulters to be serving shorter prison terms 

for fine default than other offenders (table 3). This is attributed 

to the generally less serious nature of Aboriginal offending. The 

IIDst common offence category for Aboriginal defaulters was Offensive 

Behaviour (20%), while Driving Offences (31%) and Drink Driving (17%) 

were roost common for people of non-l'.J:JOriginal background. 

For the year 1985-86, 28.3 per cent of non-Aboriginal fine defaulters 

obtained early release as a result of part or full payment of their 

warrant ( s) carpared to 13.4 per cent of the known Aboriginal 

defaulters (table 4). The impact of fine default upon the South 

Australian total prison intakes is clear in table 2 and figure 2. 

According to the observations in the S.A. Department of Correctional 

Services Report the main disadvantage of the fine was that, although 

legislation may specify maximum penalties for particular offences, the 

amount of the fine was still largely in the discretion of the 

sentencing magistrate. While this is 'desirable in the interest of 

flexibility', noted the Report, 'this practise is not without its 

associated difficulties'. 

The following sentencing guidelines are generally agreed upon: 

1. the fine should be proportional to the gravity of the 
offence and the means of the offender; 

2. the fine should not be so high as to render imprisonment 
by default a certainty; 

3: nor so low as to amount to a 'licence to re-offend'; 

4. the fine should not interfere with payment of compensation 
or reparation; 
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5. the burden of payment should fallon the offender only 
(S.A. Department of Correctional Services 1984, pg. 12-13). 

During the hearing roost sentencing magistrates do question offenders 

about their ability to pay a fine, particularly if a case for the 

consideration of neans is argued for by their legal counsel. But 

it appears that these fines are seldon proportional to the neans of 

the Aboriqinal offender. It is roost likely that the burden of payment 

will fallon the family of the offender and that the fine will 

render imprisonment a certainty. 

In the N.S.W. study it was found that imprisonment by fine default was 

very high and increasing. In 1983, 5,000 persons, over half those 

received into N.S.W. goals, were imprisoned for fine default. It 'lias 

pointed out that this was considerably higher than figures in the 

United Kingdan (24%) Western Australia (35%) and Tasmania (10%) 

(1985, p.55). 

The economy factor of the fine must be seriously deba~ed when 

incarceration rates for fine default reach such high proportions. The 

administrative costs of processing short-term prisoners for fine 

default far exceed the arrount recovered fran defaulters in prison. 

The arguments of the humane or the deterrent values of the fine also 

came under question when offenders, unable to pay fines, are either 

tempted to commit further felonies to repay them, or simply opt to cut 

out their fines in prison. Either way the general community suffers 

and the practical objectives of deterrence and reparation are lost. 

The N.S.W. study confirmed the distinctions made by Morgan and Bowles 

(1981) between four kinds of defaulters: 

1. principled: persons who, by either conscience 

or personal call1'8.ign refused to pay a fine: 

. 2. calculating: persons who wilfully refused to pay a 

fine, and preferred to serve time in prison: 

3. negligent: persons who, through their poor ability 

to cope or reluctance to deal with the court system, made no effort to 

pay the fine: 
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4. indigent: persons unable to pay the fine in time, 

the unenployed or underenployed, the poor and needy. 

The fourth situation represented the majority of those imprisoned for 

fine default (Houghton 1985: Morgan and Bowles 1981). The third and 

fourth situation would also apply to the majority of Aboriginal 

defaulters throughout Australia: 

The findings fram the Bureau study give a clear picture of 
who is being imprisoned for default and why. To surnnarise, 
defaulters imprisoned in N.S.W. are most often males under 
the age of 30 who were fined for driving and traffic offences 
and who owed, on average, $382 in fines. Many owed. rrruch less 
than this. Most were cutting out one fine only with an 
average sentence to be se:rved of less than two weeks. 
Almost half had previously been imprisoned, either for the 
non-payment of fines and/or for same other reason. Most were 
unenployed at the time of receiving the fine and remained 
unenployed until imprisoned (Houghton 1985, p.56). 

It is, perhaps, this category of offender, the unenployed male under 

thirty, whose frustration may fenrent into more serious criminality in 

prison. The practical, 'hands-on' camuni ty se:rvice work order, on 

the other hand, enables the offender to experience retribution and to 

make amenqs to society through physical exertion rather than idle 

frustration. 

Community-based work order schemes, successfully introduced in 

Britain, the United States, New Zealand and several Western European 

countries in the mid 1960s and early 1970s, have strongly influenced 

Australian programs. Schemes for adult offenders were introduced in 

Tasmania in October 1972, western Australia in 1977, the Northern 

Territory in 1979, New South Wales in 1980, Queensland in 1981, 

Victoria and South Australia in 1982 and the ACT in 1985. 

The camunity se:rvice sentencing option was introduced into South 

Australian legislation with the passing of amendments to the Offenders 

Probation Act (1913-1981). Initially the scheme was to offer the 

courts an alternative to short term imprisonment for suitable 

offenders. While seen as a substantive penalty, the work order was 

aimed at henefiting both tPP. camunity and the offender. The 

phi;losophy behind this approach outlined by a former Chief Secretary, 

Mr. John Olsen, in a preface to a departmental report, Ccmnunity Service 

for Adult Offenders is as follows: 
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The community service order scheme offers a positive 
means of dealing with the offender by enabling h~ to 
make up for his negative acts in a positive way. Using 
the age old concept of restitution, the offender is 
required to make good the hann done through his 
offending to the 'vict~, to· the community and to 
h~elf. The ultimate a~ is to make the offender 
accountable to h~elf as well as to society. 

The community service order offers other benefits. 
By enabling the offender to keep his job, by 
maintaining the family unit and reducing exposure 
to undesirable associates, it is a constructive 
punishment offering considerable rehabilitative 
opportunities (S.A. Department of Correctional 
Services, Forward, 1982). 

The objectives of the scheme for South Australia were listed as: 

1. punitive; in the loss of personal liberty for sane 

part of the week while the offender undertook the 

work order; 

2. beneficial; for the community which was the 

recipient of the unpaid labour of the offenders; 

3. less expensive; to the community than imprisonment; 

4. less disruptive; of the offender's family 

obligations and employment; 

5. rehabilitative; for the offenders who, by working 

alongside volunteers and the less fortunate in the 

community, were frequently able to restore their 

self esteem and lost work habits and even to 

develop new employment skills; 

6. less likely to promote recidivis~; QY avoiding 

fine default and undesirable association in 

imprisonment (S.A. Department of Correctional 

Services 1982; Oxley 1984; Kattau 1986). 

In a comparison made in February 1984 with the general prison 

population, Aboriginals (36 per cent) and unemployed persons (84 per 

cent) were grossly over-represented amongst fine defaulters in South 
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Australia. In addition, Aboriginals and the unerrployed were the rrost 

likely sectors to have previously defaulted on payment of a fine, and 

fine defaulters were rrost likely to have had prior records of 

imprisonment. Once in prison, the report related, length of default 

period and previous. prison experience appear to play a rrore important 

part in determining the outcome of the imprisonment than do the amount 

owed, and the amount being cut out per day. In other words, a history 

of previous imprisonment was likely to decrease the probability of 

payment, while a long default period in prison appeared to work as an 

incentive to pay. The finding of this study -supported the hypothesis 

that there was a significant relationship between Aboriginality, 

previous fine default, and imprisonment rates. Inability to pay was 

the rrost common reason given by non-Aboriginals for default (30 per 

cent) but about 50 per cent of the Aboriginals interviewed asserted 

that they would rather 'do time' than pay their fines as long, the 

data implies, as the term of imprisonment was not for too long a 

period (S.A. Department of Correctional Services, 1984, pp 5-7). 

While the gaoling of fine defaulters is not exclusive to South 

Australia, persons in this category appear to constitute a higher 

percentage of prisoners sentenced in this state than in other 

Australian state and territory. In South Australia alrrost two-thirds 

of prisoners received under sentence each year are fine defaulters. 

For 1985-86 there were 1,871 prison intakes as a result of failure to 

pay fines imposed by cr:i.m.inal courts. 

The South Australian Department of Correctional Services recommended 

to Cabinet that a series of rreasures, airred at minimising the 

incidence of imprisonment for fine default, be taken. These included: 

1. requiring courts to take an offender's rreans into account 

in settling the level of fines; 

2. requiring that people only are gaoled if their failure to 

pay is deerred wilful and conterrptuous"; 

3. providing courts with a range of alternative sanctions, 

including conm.mi ty service orders, which can be 

substituted for fines. 

On 14 May 1984 the Department of Correctional Services appointed an 
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Aboriginal Liaison Officer as an inititative in this area. One of her 

functions was to help develop links with the Aboriginal community and 

to encourage Aboriginal community groups to became involved in 

community service schemes. 

The South Australian Fine Default Action Study 

In response to the findings of the South Australian Department of 

Correctional Services, and to a growing concern in government and the 

general public about high Aboriginal imprisonment rates, the Terms of 

Reference of the Aboriginal Task-Force were drafted as follows: 

1. to review, and report to the Justice and Consumer Affairs 

Committee on programs relating to Aboriginals and criminal 

justice in South Australia; 

2. to identify gaps in existing programs or services, and to 

recommend priorities for further initiatives; 

3. to obtain funding for, and to initiate, action-orientated 

research; 

4. to ensure that relevant interest groups and communities 

both are consulted with, and are involved in, criminal 

justice initiatives relating to Aboriginal people. 

Two areas for priority action were identified: 

1.. to develop policies to reduce the unusually high number 

of Aboriginals gaoled for fine default; 

2. to study and find ways to improve the interaction between 

police and Aboriginals in urban areas - particularly with 

regard to finding ways of reducing arrest-rates for minor 

offences. 

In November 1985, the Aboriginal Task Force invited the Australian 

Institute of Criminology, Canberra, to make its Senior Research 

Officer, Mrs Kayleen Hazlehurst, available to the committee to assist 

them in the development of a proposal for action-oriented research 

into the area of Aboriginal fine default. Following initial meetings 
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(11-13 November 1985) with the committee and its representatives, the 

Task Force extended an invitation on 4 March 1986 to the Director of 

the Institut~ of Criminology, Professor R. Harding, for Mrs Hazlehurst 

to act as a consultant to the project. 

The main function of Mrs Hazlehurst was to visit South Australia every 

few rronths to advise the researchers on the Aboriginal fine default 

study and action strategy; to assist in the negotiations for 

:iITplerrentation; and to act as a consultant in preparing the final 

report. Dr Adam Sutton, Director of the Office of Crime Statistics, 

was to playa consultative role in the rronitoring progress of the 

research and to assist in the analysis of data collected. Under funds 

provided by the Criminology Research Council, a full-time project 

researcher, Mr Michael Harris, was initially hired for a tenn of nine 

rronths. This was extended another three rronths, to a total of twelve 

rronths. Mr Harris' own Aboriginal background and his seven and a half 

years of experience at the Departrrent of Ccmnunity Welfare brought 

valuable expertise to the project. On 30 June 1986, Ms Leanne 

Weber, then research officer with the South Australian 

Depar1:l1lent of Correctional Services, and author of the 

Department's 1984 Fine Default in South Australia study, worked 

closely with Mr Harris in the early rronths in the development of an 

action plan for the study. 

This study was supported by the South Australian Minister of 

Aboriginal Affairs, Mr. Gregory Crafter, and was administered by the 

South Australian· Office of Aboriginal Affairs, under the supervision 

of its Director, Mr. J. Moriarty, in conjunction with the Aboriginal 

Task Force of the Justice and Consumer Affairs Committee. 

The major challenge for contemporary research on Aboriginal criminal 

justice issues today was to marry academic studies of 'problems' and 

'causes' with positive action and experimentation for change. The 

South Australian Aboriginal Fine Default project aimed at combining 

research and action in order to investigate ways of reducing the 

- numbers of Aboriginal fine defaulters being sent to gaol. An 

action-oriented approach was, therefore, adopted in this study. 

Action research focuses, pr~ily, upon practical problems and the 

discovery of rrethods for detennining social change. Pure research, on 

the other hand, deals with theoretical problems and the discovery of 
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scientific principles or laws (Theodorson and Theodorson 1969, p.4~ 

Halsey 1972, pp. 165-179). 

Action research is an exercise in applied research. Specific problems 

are identified~ methods for intervention and the desired change are 

devised~ the results of the experiment are monitored and 

recommendations are subsequently formulated on the basis of these 

results. It is designed to do more than state 'the problem'. It is 

designed to do more than measure the problem. Problem-solving 

mechanisms are temporarily established for testing and refinement. No 

one criminal justice agency was in control of this project, but all 

relevant agencies would be invited to make an active contribution to 

the experiment - each according to their relevant capacity. 

Inter-departmental collaboration and support were seen as primary to 

the success of such a project. Where they are not pro-offered, or 

where they are only proffered in part, the experiment may fail or 

may be only partially successful. 

THE AIMS of the fine default action study were as follows: 

1. to identify factors relevant to the over-representation of 

Aboriginals imprisoned for fine default~ 

2. to develop intervention strategies, to be employed at a 

selected court, for the reduction of unusually high rates 

of Aboriginals imprisoned for fine default~ 

3. to measure the effectiveness of those intervention 

strategies, which were successfully put in place for the 

duration of the study, in their impact upon Aboriginal fine 

default. 

Stage 1 Data Collection 

This project was to establish a set of indicators which could later be 

used in assessing whether the program of action taken under this study 

had been successful. The study was to involve two courts - Port 

Adelaide as the experimental court and Adelaide Court as the control 

court. Both courts were to complete weekly tally sheets, on the 

following indicators: 
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1. the number of fines imposed upon individuals (Aboriginal/ 

non-Aboriginal); 

2. the number of extensions on fine payment granted by the 

Clerk of Court; 

3. the number of warrant warnings sent to the Aboriginal 

Legal Rights Movement; 

4. the number of warrants issued for arrests following the 

non-payment of fines; 

5. the number of fines paid in part; 

6. the fines paid in full; 

7. the number of warrant suspension orders issued; 

8. the number of orders revoking suspension of the warrant 

issued. 

In addition to this specialised collection, both courts were asked to 

identify Aboriginality upon their regular Courts of Summary 

Jurisdiction forms (Office of Crime Statistics - Attorney-General's 

Department) for the duration of the study. Although Aboriginality is 

eventually provided in these later state collections the process 

involved delays of up to three months. As an action-oriented study, 

rather than a study merely collecting data for its own sake, an 

important aspect of this research involved feedback to the agencies on 

current trends, and any indications of change to these trends as a 

result of conscious change of policy or practice. An indication of 

Aboriginality, therefore, facilitated faster processing of this 

information. 

Stage 2 Action Strategy Program 

The second aim of the study, and one which separated it from purely 

analytical forms of research, was the design of a program of action 

and consultative dialogue with criminal justice agencies. The 

objectives of this interaction were to: 
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1. improve communications between the relevant criminal 

justice agencies; 

2. increase appreciation of the nature and breadth of the 

problem of Aboriginal fine default; 

3. identify, in consultation with those agencies, areas in 

which intervention might address this problem; 

4. establish uncomplicated strategies for intervention 

which were acceptable to those agencies. 

Agencies to be approached were the police, magistrates and court 

staff, the Department of Correctional Services, Aboriginals at court, 

Aboriginal Community groups, and the Aboriginal Legal Rights Movement. 

Communications were to be established with police officials and street 

officers in the experimental area of Port Adelaide to seek their 

co-operation in the study. Police would be asked to examine their 

policing practices, specifically towards Aboriginal people, and to 

make efforts to avoid situations where it was known Aboriginal people 

would be likely to be provoked by police behaviour into corrmitting 

multiple minor offences. While the researchers were not seeking that 

the police be negligent in their duties, they were asking the police 

to consider those situations where excessive diligence on the part of 

the police might be seen to be discriminatory or unfair. This would 

extend to areas where police discretion would be employed, such as the 

issuing of a caution to a juvenile rather than apprehension or in the 

exercise of warrants where a person clearly wished to payoff a fine. 

A reduction in court appearances of Aboriginal people was hoped for in 

the Port Adelaide area through this process. 

The researchers were to hold meetings with magistrates and court staff 

to urge them to explore every option available to the court system, 

under existing legisation, which might divert Aboriginal offenders 

from penal institutions. The courts .were to be asked to examine their 

sentencing practices to consider ways in which they could either 

reduce the number of fines imposed upon Aboriginal offenders -

particularly those with a history of fine default; reduce the amount 

of these fines; or by encouraging special arrangements for payment of 



.. ~ 

- 14 -

fines. 

Magistrates who would be practising at the Port Adelaide Court during 

the term of this experiment were to be asked to also examine why 

community service orders had not been regularly used for Aboriginal 

offenders as options to fines. Through meetings with the researchers, 

magistrates and court staff were to be encouraged to express their 

concerns, and to analyse the nature of the obstacles (whether legal or 

practical) which they felt prevented the greater employment of 

sentencing options for Aboriginals. 

The researchers needed to enlist the support of both the Adelaide 

Magistrates and Port Adelaide court staff in the collection of data on 

Aboriginal fines and fine default. In addition to this, the Port 

Adelaide Court would be asked to implement a special strategy for 

intervention during the collection period. This strategy would be 

relatively simple but was expected to be effective in bringing about 

some change in defaulting trends. The project would also look largely 

to the Aboriginal Legal Rights Movement for its support and 

participation in the intervention activities . 

As the legislation concerned with the imposition of fines and 

community service orders was about to be amended (Criminal Courts 

[Sentencing] Act, 1986) the researchers hoped to review the draft of 

these amendments and, where necessary, make a submission on matters 

which had emerged in their study as obstacles to the smooth running of 

these schemes for Aboriginal people. 

The researchers also wished to hold regular discussions with the 

Department of Correctional Services on the practical ways in which the 

department could intervene in the cycle of Aboriginal linprisonment by 

fine default. One of the central issues in these discussions was the 

recognised need for the Department of Correctional Services to 

recommend community service orders more frequently for Aboriginal 

offenders in their pre-sentence reports and community service 

assessments. The ques tion of whether a special Aboriginal community 

service order package was required needed to be addressed. 

Magistrates should be able to find these recommendations acceptable 

for sentencing. An imaginative and co-operative approach was called 

for. The researchers wished to ask the Department to analyse its own 

internal restraints to the success of this project in the past, not 
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only in terms of policy and practice, but also in terms of attitudes 

and habit among its supervisory staff. As future legislation would 

not only make alternative sentencing options more accessible to the 

justice system, but would also condone their greater use, these issues 

needed to be addressed by the department as a matter of some urgency. 

It was the hope of the researchers that a genuine option for an 

Aboriginal community service order program could be established by the 

Department of Correctional Services before the end of the study. 

It was the further objective of this study to begin to build up links 

with Aboriginal community groups to discuss ways in which their 

members could avoid imprisonment by fine default and the kinds of 

incidents which would lead to arrest. It was considered important 

that Aboriginal interest in, or reservations about community service 

order programs were noted and any preferences which they had in the 

implementation or management of these programs be recorded. The 

discussion of these ideas with community groups in the Adelaide and 

Port Adelaide area, where future legislation, policy and programs 

would affect and possibly benefit their people, was seen to be central 

to this study. 

Stage 3 Analysis 

The proposed final stage of the project was to assess the trends in 

the light of the indicators established in Stage 1. Collection and 

interaction was to be ongoing during the period of the study in order 

to provide some feedback to the participating agencies. Final 

analysis, however, would be reserved to the last month of the 

collection process. The purpose of this analysis was to ascertain 

whether the indicators, established at the outset before intervention, 

had shown any change in trends towards the latter part of the study. 

The objective was to see whether the strategies of intervention were 

having any effects at the experimental court of Port Adelaide (as 

opposed to the control court of Adelaide) in the decrease of numbers 

and average amounts of fines imposed, increase in payment of fines, 

and the decrease in numbers gaoled for fine default. 

The Study July-October 1986 

The first four months of this study revealed to the researchers the 

ambitiousness of such a project. In entertaining avenues for change 
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and in seeking to undertake action planning in line with the 

objectives of the study many obstacles were encountered. \~ile at 

first disheartening, it was realised that the difficulties experienced 

by the researchers were in fact extremely informative. They revealed 

aspects of the criminal justice structure and process, policy and 

practice, which detenmined the processing of Aboriginal people through 

the system along the well-worn channel into the prison system, as 

opposed to the less understood or accepted channels which were 

diversionary in nature. 

It was clear that while forthcoming legislative reform provided the 

opportunity for an increased flexibility in the use of alternative 

sentencing options, habit and systemic elements in that process 

discouraged their full adoption. The researchers further recognised 

that the success of this short project would rest completely upon the 

goodwill and co-operation of the relevant agencies to join with us in 

the experiment; to undertake a serious degree of self-examination (a 

difficult request to make of busy professionals at any time); and to 

became active agents for change during the period of the experiment. 

Securing the interest, arousing the enthusiasm and obtaining same 

cannitrrent from police, courts, corrections, legal service, and 

conmunity groups - to the extent that they felt themselves to be a 

part of the study - was probably the most ambitious aspect of this 

project. After four months of informal discussions, formal meetings, 

and negotiations with the criminal justice sectors it was decided by 

the researchers that even if such a degree of commitment was not 

secured, as was hoped, and that a significant degree of change was not 

seen in the indicators by the end of the project, the exercise in 

identifying legal, practical and systemic obstructions on a small 

scale would itself prove to be a useful guide to the kinds of 

difficulties statewide efforts for change would encounter. 

It was noted that, although the Department of Correctional Services 

anticipated that a general community service order scheme would be 

fully functional in 1982, by the outset of this study on June 30 1986 

it was still functioning at a substantially lower profile than had 

been expected. The low priority given it by the government for 

statewide implementation left the impression that the scheme was 

under-staffed and under-utilised. Financial and human resources which 

might have been diverted from traditional options into the new scheme, 
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to provide the necessary administration un a scale that would have 

indicated a seriousness about the deslred change, seerred wanting. 

Some of this reluctance could be attributed to a 'chicken-or-egg' 

hesitancy to jeopardise over-taxed existing correctional programs, 

-particularly prisons, before their relief through genuine options 

could be assured. 

In the majority of cases magistrates we spoke to were also 'uneasy' 

with sentencing and penalty options - even though they recognised them 

as 'a good thing'. Correctional staff, employed specifically to 

explore the possibility of separate Aboriginal community service order 

programs by liaising with Aboriginal community groups, related how 

their efforts were frequently frustrated by 'conservatism' within the 

Department of Correctional Services. On the other hand, there was a 

confessed fear among some correctional staff, trying to get the 

general programs on their feet, that Aboriginals would 'spoil' the 

good reputation of programs in the wider community. 

Thus, it was apparent early in our study that we had a situation of 

theoretical but insufficient tangible support of the establishment of 

Aboriginal community service order programs and some dissuasion of 

Aboriginal offenders onto the general programs. 

Policy, practice and government support, it seemed, competed with the 

spirit of legislative reform, albeit that these intentions for reform 

were unclear in certain respects. 

Meetings and Liaison 

In order to estabish a communication network with criminal justice 

agencies, to discuss intervention strategies and to set in place the 

indicator collection mechanisms, formal meetings were arranged with 

the appropriate agencies. A summary of some.of these follows: 

Meetings with Magistrates 

On 18 September 1986 the project researcher, Mr. Michael Harris and 

the Director of the Office of Crime Statistics, Dr. Adam Sutton, met 

with the Chief Magistrate, Mr. N. Manos, to explain the, objectives and 

methodology of the study and to seek his support and advice. Mr. 

Manos agreed that the provision of COll1J.in3hensive background reports on 
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the defendant to the magistrate would better assist magistrates in 

determining the appropriate penalty for that particular offender. The 

researchers explained that they hoped to gain the co-operation of the 

Aboriginal Legal Rights Movement in the provision of fuller reports. 

Mr. Manos said that he would like, however, to see sare consistency in 

the magistracy regarding fines and community service orders imposed on 

offenders, that is, the appropriate penalty given in accord with the 

gravity of the offence. In sare instances, Mr. Manos said, offenders 

were asked if they would like to be placed on a community service 

order, however rrost offenders chose to 'do time' instead of work 

orders. Mr. Manos pointed out that the costs of keeping offenders in 

prison for many minor offences was quite a 'ludicrous' proposition. 

Mr. Manos, however, was of the opinion that in many cases offenders 

gaoled for fine default knew how to play the system - three rreals a 

day, leisure-like activities, no hard labour - giving the impression 

that prison was seen to be rrore of a holiday than a punishment. 

The Chief Magistrate agreed that alternative penalties to fines were 

required and that community service orders appeared to be the rrost 

obvious alternative. Mr. Manos said he would be keen to see a program 

specifically for Aboriginal offenders established. He recommended to 

the researchers that they rreet with Mr. J.N. Crarrrrond, Supervising 

Magistrate of the region (Holden Hill, Port Adelaide and Elizabeth 

Courts), before they approached individual magistrates affected by 

this study. 

A rreeting with Mr. Crarrrrond was held on 16 October 1986, with Michael 

Harris, Dr. Adam Sutton and Mrs. Kayleen Hazlehurst. After outlining 

the purpose of the study, ways in which legal aid background reports, 

community service orders and fine payrrent instalrrents could be 

incorporated into court procedure were discussed. Mr. Crarrrrond 

pointed out to the researchers that the court was generally 

inadequately serviced by the Aboriginal Legal Rights Movement. This 

was not necessarily due to a lack of commitrrent on the part of legal 

officers but rrore due to a lack of resources. Sare Aboriginal clients 

did not receive legal representation, or the preparation of their 

cases by counsel was scant. Mr. Crarrrrond felt it was critical that 

the Aboriginal Legal Rights Movement play a major role in the co~ts 

and in determining the penalties imposed upon Aboriginal offenders. 

Often offenders did not recognise the need to see their lawyer before 

a court hearing, or lawyers had difficulty in locating them before the 
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cases, creating a situation where they must take their instructions 

just before entering the court. 

On the issue of comnuni ty service orders for Aboriginal offenders, Mr. 

Crammond said that he was uncomfortable with any suggestion of any 

special arrangement for Aboriginal people, but did agree that they 

should be entitled to have access to comnunity service options just as 

any offender. On the whole, he agreed this was not happening. One of 

the obstacles appeared to be in existing legislation. Under section 4 

of the Offenders' Probation Act (1913-1981), 'character, antecedents, 

age, health or mental condition of the person charged' usually 

disqualified Aboriginals fram community service order recommendations. 

Mr. Crammond questioned the purpose of these criteria of 'suitability' 

for this program. It was thought that sentencing alternatives were 

being more frequently employed for juveniles. 

Mr. Crammond, however, felt that prison was seen by many offenders as 

a preferable option particularly when a number of warrants could be 

'cut out' at one time. For example, five warrants could be cut out in 

five days in prison, he said. Offenders could equally end up in gaol 

following bail and failure to appear in court. Guarantors, often 

relatives and friends, were disadvantaged by persons who forfeited 

bail. As the present legislation stood, with the mini.nrum work order 

for community service at forty hours, it was difficult, he said, to 

place the small fine offender under these programs. Many fines given 

to Aboriginal petty offenders were around $100. Much would depend 

upon the amendments made in the Criminal Courts (Sentencing Bill) 

-(1987) in_diverting the small fine offender category into the 

community service program. 

~1r. Crammond felt that the court did not get enough feedback on 

individual cases either in the way of legal service reports or welfare 

reports. Magistrates, he felt, were also ill-infonned on more general 

trends. It was expected that new computerisation prograrrming of 

criminal justice data would be able to provide specific and general 

information to courts in the near future. 'At the moment', he said, 

'I wouldn't have a clue who pays their -fine and who doesn't'. As Mr. 

David Swaine, Mr. Gary Hiskey and Mr. Allan Moss would be sitting at 

the Port Adelaide Court during the tenn of the study Mr. Crammond 

suggested that a meeting be set up with them to explain the research. 
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Magistrate Garry Hiskey, of the Adelaide court, was visited by Michael 

Harris, Kayleen Hazlehurst and Adam Sutton on 21 October 1986. Mr. 

Hiskey inf6nned the researchers that he would be sitting at the Port 

Adelaide Court from 1 December 1986. After outlining the study to Mr. 

Hiskey the researchers discussed with him issues relating to the use 

of cornruni ty service orders. Mr. Hiskey explained that under the 

present legislation Aboriginals were inevitably excluded from this 

program. In rIDS t cases Aboriginals had prior records which 'alrros t 

always directly or indirectly involved violence. Those who undertook 

the assessment of Aboriginals were selective about the scheme. 

Generally offenders were not considered suitable if they had committed 

any offence of petty larceny, disorderly behaviour or assault'. Mr. 

Hiskey interpreted this cautiousness as resulting from a fear of the 

cornrunity service order program failing if high risk offenders were 

given placement. He did question however whether there had been a 

tendency to be 'over·protective' of a program, which after all, was 

deemed to be a fonn of sanction. 

Under the existing Offenders Probation Act a cornrunity service order 

could be issued under a recognisance, or good behaviour bond,. 

providing the person charged was considered suitable under section 4 

of that Act. 'Suitability' was at the discretion of the Department of 

Correctional Services. The magistrate could ask for either a 

pre-sentence report or a direct cornrunity service order assessment 

from the probation/parole division. 

Mr. Hiskey said he could see areas in existing legislation and 

practice which could be examined. 'Courts', he said, 'should be given 

the third alternative under legislation of issuing cornrunity service 

orders as a direct sentencing option.' In addition, a cornrunity 

service order program, he said, 'could be established as an 

alternative to fine default.' As of the present magistrates had no 

legal authority to exercise either options. 

Mr. Hiskey agreed with the researchers that Aboriginal legal 

representation could give a better picture to magistrates of the 

financial situations of the Aboriginal clients. This would assist 

magistrates to look to some alternative fonns of sentencing. When he 

was pressed, however, Mr. Hiskey admitted that there was a 'great 

unease' arrong the judiciary about community service orders for 

Aboriginals. There was a general 'presumption' that Aboriginals would 



- 21 -
fail to perform under the program, would not canplete the program, or 

worse still would discredit the program in the eyes of the public in 

sane way. 

The researchers pointed out that this, of course, was an unacceptable 

reason to deny the majority of Aboriginal offenders an equal 

opportunity to a sentencing alternative well within the reach of the 

court under existing law. Mr. Hiskey agreed with this argument but 

also stressed that there were a range of practical matters 

canplicating their use. He asked whether Aboriginal carmunity bodies 

had approached corrections to be included on this program along with 

other service agencies. This initiative, he said, 'should cane fram 

the Aboriginal bodies'. Mrs. Hazlehurst pointed out that negotiations 

for the involvement of Aboriginal ccmnunity groups in the special 

Aboriginal camuni ty service order program, which the department hoped 

to set up had been conducted over a perioo. of a1.rrost two years, and that 
Aboriginal bodies - having becane enthusiastic about the program - were 

still waiting for the program to eventuate. She also pointed out that 
there were surely work programs which could be designed entailing a 

lower risk of incident or conflict within the wider community. 

A further problem experienced by magistrates was the fact that a large 

number of .Aboriginal offences resulted in low fines of, say, $100 with 

one year to pay. These minor offences would not fall under the 

minimum of forty hours community service work. Instead fines might be 

paid by instal.rrents over the year on a weekly basis. However, this 

increase in the number of payments also meant an increase in the 

number of times a person had to remember to pay the fine - increasing 

the likelihood of default. 

Mr. Hiskey advised the researchers that they would need to approach 

the magistrates involved in this study with care if they wished to get 

a positive response. 'They know about coomunity service orders and 

roost of them give irrprisonment reluctantly. We don't deliberately 

send people to gaol, and the next alternative is a fine or bond. More 

thought could be given to bonds', he said. While Mr. Hiskey felt that 

magistrates were supportive of sentencing options there were 

'reservations' .about how to get to the desired end. Magistrates, he 

felt, needed more information on numbers of Aboriginals who were given 

fines and what percentage of those ended up in prison. 
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After same discussion with the researchers Mr. Hiskey agreed that 

'imprisonment was expensive, no longer a deterrent and a dubious form 

of rehabilitation' for Aboriginal offenders. He asked the researchers 

whether they would like him to communicate to the other magistrates of 

the Port Adelaide Court the concerns of this study to see the greater 

use of community service orders for Aboriginals. However, until such 

times as the Department of Corrections provided a special Aboriginal 

community service order program, Aboriginals would be subject to the 

terms and conditions of the general community service pr9gram and were 

less likely to have the opportunity of working under Aboriginal 

supervision or on Aboriginal community based work projects. The 

researchers said that they would be also making personal approaches to 

the magistrates David Swaine, Alan Moss, and any other magistrate who 

would be sitting at the Port Adelaide Court during the term of the 

study. 

Meetings with Court Staff 

On 28 August 1986, the project researcher met with the Acting Clerk of 

Court, Adelaide Magistrates Court, Mr. Bob Speer. When Mr. Harris 

explained that he would like the court staff to assist in the 

recording of specific information in regard to Aboriginals coming 

through the court, Mr. Speer said that court staff were fairly busy 

and that the indicator collections he was suggesting would mean 

additional work for the staff. After further discussion, Mr. Speer 

agreed that such an exercise was 'long overdue'. He suggested that 

Port Adelaide might be a better court from which to conduct the 

intervention than Adelaide Magistrates Court (the latter being 

considered for the intervention study at that time). Mr. Speer 

pointed out that Port Adelaide Court had a larger volume of Aboriginal 

people passing through its court and it was also likely that more 

Aboriginal people were approaching the court for assistance in the 

negotiation of extensions of fines or their payment by instalments. 

Mr. Harris agreed to get back in touch with the Adelaide Magistrates 

Court after he had discussed the project with the Port Adelaide Court. 

However, he explained to Mr. Speer that even if Port Adelaide became 

the experimental court he would still be asking for the co-operation 

of the Adelaide Court staff, as the control court in the study. 
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On 7 September 1986, and 1 October 1986, two meetings were held with 

Richard S~he, Clerk of the Court, and Phil Hocking, Deputy Clerk, 

Adelaide, and Mr. Michael Harris. Mr. Tony Moroulis, Task Force 

representat·ive from the Department of Courts, attended the second 

meeting. At the first meeting the aims and objectives of the_project 

were outlined and the clerks of the Adelaide Court expressed a strong 

interest in the fine defaulters' study. The problem of identifying 

Aboriginality was raised and it was suggested to the researchers that 

they approach the police to supply this information directly during 

the term of the study. Otherwise, to wait for the information to be 

supplied by the police to the Office of Crime Statistics on its 

Statistics from Courts of Summary Jurisdiction form would mean a delay 

of several months. 

At the second meeting Mr. Harris explained the delays in matching 

police information with individual offender statistics. Ideally, he 

said, it would be quicker for the purposes of this study if 

Aboriginality could be monitored at the court level as the cases 

progress through the court. Mr. Hocking said that they, at the 

Adelaide Court, would do all that they could to identify Aboriginality 

on individual cases for the duration of the study. Where they could 

not accurately identify Aboriginality from recorded information they 

would have to rely on identifying them by sight or name. The clerks 

agreed to participate in the collection of other data relating to the 

study and to seek ways of identifying Aboriginality more accurately in 

the process. At the conclusion of the meeting the researchers said 

they would meet again with them the next week at which time they hoped 

to be able to set up formal indicator collections. 

After Mr. Harris consulted with the Aboriginal Task Force, it was 

agreed that Port Adelaide was the better court from which to conduct 

the experiment' of intervention. On 9 and 15 September the project 

researcher met with Mr. Brian Harris, Clerk of the Court, and Mr. 

Trevor Bond, Deputy Clerk, of Port Adelaide. The project researcher 

explained that the nature of the study was action-oriented and that in 

order to measure whether intevention strategies affected change in 

Aboriginal fine default, it was necessary to obtain the co-operation 

of the court staff in data collections. The collection indicators 

were discussed in d~tail and it was explained that tally sheets would 

be delivered to the court and subsequently collected on a weekly 

basis. 
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Mr. Bond was concerned that the court would have a problem identifying 

which cases were Aboriginal as race was not included on court sheets 

and not all cases would be identifiable by name. It was again· 

suggested that the researchers go back to the police and get them to 

record Aboriginality. 

Mr. Bond further explained that, under the present arrangerrent, a 

Suspension of Warrant fo:rm was issued by the Clerk of the Court when a 

person approached the court to make application for IIDre time to pay 

an expired fine. If the fine was not paid after the set extension 

time the order to suspend the warrant was revoked. When a Suspension 

of Warrant is issued, the applicant must apply in person. One copy of 

the order is retained in court records, one copy is fo:rwarded to the 

police, and a copy is kept by the offender. Aboriginality is 

identifiable as the applicant comes in. In these instances, Court 

staff could mark those applications with an 'A' to indicate Aboriginal 

cases. 

A Suspension of Warrant order is only used as a last resort. Ideally, 

the researchers told the clerk that they would like to intervene at an 

earlier stage of this process before a warrant had been issued, or 

needed to be suspended. The Project Researcher, Mr. Michael Harris, 

explained to Trevor Bond and Brian Harris, that this would be the 

effect of the proposed intervention strategy involving the Aboriginal 

Legal Rights Movement under this study. The clerks were concerned 

about extra strain being placed on court staff. The project 

researcher said he would discuss these problems with the other 

researchers • 

• On 12 September 1986, Michael Harris had met with Mr. Richard Foster, 

Registrar, Magistrates Court Division, and Michael Moore, 

Administrative Officer. This meeting was arranged following delays to 

the fine defaulters study. It was considered that support fran 

Richard Foster might ensure better co-operation from courts' staff, in 

particular the Port Adelaide Court. Mr. Foster and Mr. Moore both 

supported the study saying that such an exercise in this area was 

'long overdue' . 

Mr. Harris pointed out that he was having difficulties obtaining the 

level of co-operation necessary to the success of the study. Mr. 
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Foster estimated that if the work involved would not place undue 

strain upon other commitments of the court staff, he could not see a 

problem in the irrplerrentation of the study. He said, however, that he 

would not like to influence the decision of the Port Adelaide Court. 

It would be better for the researchers to gain Port Adelaide's support 

by further negotiation. The registrars said they would be happy for 

the researcher to report back to them on his progress. 

On 7 October 1986, Mr. John Moriarty, Director of the Office of 

Aboriginal Affairs, convened a meeting with Dr. Adam Sutton, Director 

of the Office of Crime Statistics; Ms. Helen Paige, Chairperson of the 

Aboriginal Task Force of the Justice and Consumer Affairs Committee; 

Ms. Janine Haynes, Project Officer, Office of Aboriginal Affairs; and 

the Project Researcher, Mr. Michael Harris. The meeting was called 

due to sane concem being expressed by the members of the Task Force 

about the difficulties being encountered with the study. Without the 

willing participation of criminal justice agencies, project deadlines 

could not be met. Negotiations had still not produced an agreerrent 

for the establishment of intervention or indicator collections. The 

Task Force, at this time, was considering calling upon the assistance 

of the Attomey-General'~d the Minister of Aboriginal Affairs in 

securing this co-operation. This action, however, was not taken. The 

following week Mrs. Hazlehurst fran the Australian Institute of 

Criminology, Canberra agreed to cane back to Adelaide to give sane 

practical assistance to the researchers in these negotiations. 

Mr. Michael Harris and Mrs. Kayleen Hazlehurst discussed the apparent 

dilemma of how to secure a record of Aboriginality upon court 

indicator collections. The proposal of pursuing the co-operation of 

the police at the first point of record was discussed, but it was 

realised that this would involve possibly rronths of further 

negotiations and petitions to higher authorities. As so much 

ground-work had already been undertaken with the courts it seemed 

logical to approach them again. This time the researchers made a 

sirrple proposal for identification. A meeting was arranged with Mr. 

Brian Harris, Clerk of the Court, and Ms. Christine Moss, Magistrate's 

Clerk, Port Adelaide Court with the Project Researcher, Mr. Michael 

Harris, Dr. Adam Sutton and Mrs. Kayleen Hazlehurst on 14 October, 

1986. 

As a witness to the court proceedings, it was asked of the 
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Magistrate's Clerk if she would place an 'A' on the top corner of 

courtroan proceedings as an assistance to the Clerk of the Court, who 

was to complete the indicator collection forms. Although the 

researchers recognised that this would depend upon a decision of 

Aboriginali ty on sight, the Clerk of the Court would be supplied, in 

addition to this, a list of Known Aboriginal Offenders which the 

researchers would obtain fran the Department of Correctional Services. 

A further check could be made by name. The researchers assured Mr. 

Brian Harris and Ms. Chris tine Moss that they would be prepared to 

accept a small margin of error in this study, but that they expected, 

by this process, that it would be such a small percentage as to not 

significantly hal:m the indicator collection project. After some 

discussion Mr. B. Harris and Ms. Moss seemed satisfied with this 

suggested process and agreed to allow the researchers to introduce the 

collection system the next day. The forms were delivered to the Port 

Adelaide Court on Wednesday, 15 October, to allow three days of trial 

before the formal launching of the collections on the following 

Monday, 20 October 1986. This was felt to be a major breakthrough for 

the researchers. 

The next day, 15 October 1986, the researchers approached Adelaide 

Magistrates Court with the same proposition as a solution to the 

collections by Aboriginality. Mr. Michael Harris, Dr. Adam Sutton, 

Mrs. Kayleen Hazlehurst and Mr. Tony Moroulis met with Mr. Richard 

Smythe, a Clerk of the Court, Mr. Phil Hocking, a Depty Clerk of the 

Court, and Mr. Trevor Wilkinson, Magistrate's Clerk. The Adelaide 

Magistrates Court staff also agreed that this process of 

identification and collection would be acceptable to them. They 

agreed to put in place the collections for the researchers on the 

following Monday. The forms were subsquently delivered to the 

experimental court, Port Adelaide, and the control court, Adelaide. 

Meetings with the Aboriginal Legal Rights Movement 

The Project Researcher met with the Director of the Aboriginal Legal 

Rights Movernent, Mr. Jim Stanley, and the Senior Field Officer, Mr. 

Harry Taylor for a formal discussion of the aims and objectives of the 

study on 25 August 1986. Although the members of the organisation 

were already aware of the project, as they had attended the meeting of 

the Aboriginal Task Force in the earlier days of its development, it 

was still necessary to secure their co-operation and participation in 
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the study. Mr. Harris asked the representatives whether they felt 

there was more information they could provide magistrates during court 

hearings. 

In regard to Aboriginal fine defaulters, Mr. Michael Harris asked Mr. 

Stanley and Mr. Taylor whether the movement would be prepared, subject 

to court notification, to arrange to contact Aboriginals about to 

default on fines of the consequences if they failed to either pay 

their fine or to approach the court for an extension of time for 

payment. The movement could also assist Aboriginal clients approach 

the Clerk of the Court to arrange payment by instalments any time 

after the fine had been issued. 

In a letter addressed to Mr. Stanley, Mr. Harris again outlined the 

purposes of the study: how he hoped the Aboriginal Legal Rights 

Movement would participate: and asked for another meeting at which he 

could bring a sarrple of the fonn they might expect to receive fran the 

experimental court notifying them of Aboriginals about to default. 

Mr. Harris pointed out in this letter that it was 'irrperative that we 

establish the necessary links between the courts, correctional 

services, Office of Crime Statistics and Aboriginal Legal Rights 

Movement, as soon as possible' (17 September 1986). Mr. Stanley told 

Mr. Harris that he supported the study and agreed, in principle, that 

his staff be involved in the project. He asked if another meeting 

could be held involving his field officers and lawyers. 

On 15 October 1986 another meeting was held between Mr. Harris, Mrs. 

Hazlehurst and representatives of the Aboriginal Legal Rights Movement 

- Mr. Jim Stanley, Director, Mr. Harry Taylor, Senior Field Officer, 

and Mr. Paul White, Solicitor. Mr. White said that the movement 

generally did provide the magistrate with background information on 

family situations, financial matters, assets, debits, and length of 

time required to pay a fine. The court, he said, was supposed to take 

into consideration the defendant's circumstances of employment, family 

conmi trnents and so forth. It was not usual, however, for the previous 

history of default to be provided to the court. Mr. White questioned 

whether this would prejudice the case against the defendant. The 

solicitor asked whether, as a point of law, the magistrate was 

entitled to have such information on past default. 

The researchers argued that, while the legal representatives of a 
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client must consider the best way to present anyone case, in same 

instances the revelation that a defendant had a record of fine default 

might lead a ma.gistrate into seeking to irrpose either a rrore 

ma.nageable fine, or an alternative form of sentence - such as a 

community service order program at Yalata had been functioning quite 

successfully for Aboriginal people. 

It was felt by the rrovement representatives that community service 

orders 'were not erT!>loyed in Adelaide, as a ma.tter of policy, for 

Aboriginal offenders' and that no special Aboriginal community service 

program had yet been developed. If such a program was developed here 

it was thought that Aboriginal organisations should be allowed to 

assist in the supervision of work projects undertaken for them by 

Aboriginal labour. 

It was agreed at this rreeting that the rrovement would participate in 

the intervention exercise of this study. More information was needed 

upon exactly what additional information the courts required from 

Aboriginal legal counsel as background to clients' cases. It was 

agreed that the Port Adelaide Early Warning Notices of warrants should 

be forwarded directly to Mr. Harry Taylor. Mr. Taylor would arrange 

to notify these people that their fines were due before warrants for 

their arrest were iSSUed. Mr. Stanley and Mr. Taylor asked whether 

the rrovement could advertise in the local Aboriginal newspapers that 

they were providing this additional service. The· researchers thought 

this was a good idea as it would probably help overcame any 

misinterpretations arising in the community. 

Meetings with the Departrrent of Correctional Services 

For the rronth of July 1986 there were a total of 204 fine defaulters 

admitted in Department of Correctional Services' institutions 

throughout the state. Of the sixty-two defaulted fines irrposed by the 

Adelaide Magistrates' Court, thirty-nine were known to be irrposed on 

non-Aboriginal offenders and sixteen on Aboriginal offenders. The 

corresponding figures for the forty-one fines defaulted from the Port 

Adelaide Magistrates' Court were nineteen non-Aboriginals and thirteen 

Aboriginals. The ethnicity of the rema.ining defaulters was unknown. 

For the year 1985-86 12.6" per cent of community service orders were 

irrposed on known Aboriginal offenders in South Australia (tables 5 and 

6). However, Aboriginal offenders ma.de up 26.5 per cent of the state 
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intakes for periods of imprisonment, in default of payment (table 2). 

The department reported that: 

Only 4 (4.4%) CSQ's were imposed on Aboriginal Offenders at 
Adelaide Magistrates' Court, carpared with 86 for 
non-Aboriginal offenders. 6 (7.1%) out of 85 CSQ's imposed 
at Port Adelaide Magistrates' Court were for Aboriginal 
offenders. The mean munber of hours imposed on Aboriginal 
offenders was 104, with a range of 40 to 240 hours. Hours 
imposed on non-Aboriginal offenders ranged fran 20 to 250, 
with a mean of U8(Department of Correctional Services, 
Background Infonnation on Aboriginal Offenders, 1985-86). 

Statistical collections undertaken by the Department of 

Correctional Services daronstrated an interesting contradiction 

of popular thought throughout the criminal justice system. While 

not directly canpatible, breach of bonds (6.6%) and of camnmity 

service orders (14.0%) by Aboriginals was encouraging carpared 

to parole (40.0%). The department concluded fran these figures 

that CSQ's were a relatively successful fODn of supervision for 

Aboriginal offenders. Likewise, non-Aboriginal offenders 

breached parol orders (16.2%) IIDre frequently than bonds (6.3%) 

and camnmity service orders (5.6%). Clearly, Aboriginals 

breached supervision orders more often than non-Aboriginals, 

just as they defaulted IIDre frequently on fines. 

While it is not possible to give an account of the comnunity service 

order program here, it is important to note that there has been a 

lengthy history of controversy over the implementation and policy of 

the employment of this program specifically for Aboriginals. As a 

matter of policy and practice they are not given to serious offenders 

and nrultiple offenders are also seen to be a poor risk. The 

Department of Correctional Services, at both its managerial and 

supervisory staffing levels, have admitted that there has been a 

tendency to be protective of this program fran failure or disrepute. 

While the logic of this protectiveness might be sound - wishing to 

guard both the general public fran dangerous or habitual offenders, 

and wishing to protect the program fran collapse - the sum effect of 

this protectiveness could result in an unfair pres1.llTption 

that Aboriginal offenders .are unlikely candidates (see 

'Policy Guide 1986', Department of Correctional Services, 1986, 

Appendix 1) . 

An examination of offending categoriel? of non-Aboriginals and 
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Aboriginals placed on CSO programs between 1985-1986 suggests that a 

significant number of Aboriginal offenders could appropriately be 

given these vrders. 

The most cammon offence category for non-Aboriginal Community Service 

clients was Theft (31.5%), followed by Driving Offences (19.9%) and 

Assault (11.6%). The most common offence categories for Aboriginal 

offenders -were Break and Enter (22%), Assault (19.,8%) and- Theft 

(19.8%) (Figure 3). (It could be argued that Aboriginal offenders, 

carrying out work orders for Aboriginal community groups, might be 

less likely to breach their order or re-offend against their own 

people than when carrying out an order in the general community. ) 

Several formal and informal discussions were held between the Project 

ResearCher and correctional staff between August and October 1986. 

The Department of Correctional Services at that time had encountered 

difficulties with overtaxed staff and industrial disputes. 

Suitab~lity of the community service order candidate and availability 

of staff to supervise work projects -were only two such problems. 

Selecting suitable work projects within the community and determining 

whether these were accessible sites to the offenders were other 

considerations. Mr. Harris pointed out that the running of Aboriginal 

programs might entail other problems of family and clan territoriality 

and history of feuding between sectors of the Aboriginal community. 

The careful selection of Aboriginal supervisors and expectations of 

nepotism and leniency within community groups might also need to be 

addressed. In all these areas Aboriginal cannuni ty leaders could be 

assisting the department, if they were invited to do so. 

In addition to magistrates not calling for ccmnunity service 

assessrrent reports as often as they might, AOOriginals may not be 

readily recatnended for CSOs in pre-sentence reports or in ccmnunity 

service assessrrent reports fran the Depart:ment of Correctional Service. 

Mr Paul Kasapiais (co-ordinator of the Adelaide Metropolitan Carmuni ty 

Service Order Program) expressed the view to the researchers that there 

should be separate camumi ty service order programs for Aboriginals. ~1s. 

Debby P.ose, during her tine as the Aboriginal liaison officer with the 

Depart:ment, indicated tha~ considerable effort had been made in 

establishing contact with Aboriginal carmuni ty groups and in arousing 

t.l1eir interest for involvement in carmunity service work order 



- 31 -

projects. After sane rronths of discussions Ms. Rose was certain that 

there was support in the Aboriginal community both for offender 

participation and for the participation of Aboriginal community 

groups. But the long delays and the failure of such a program to 

eventuate had disillusioned community groups ,in recent rronths. 

The researchers had hoped that a special program for Aboriginal 

offenders could be introduced during the period of the study. They 

errphasised to the depart:Irent the value of this, while data collections 

on fine default were in progress, in measuring its inJxict. 

At a meeting between Mr. Harris, Dr. Sutton, Mrs. Hazlehurst, Mr. 

Robert Duran~ , Director of Community Corrections, and Mr. Peter 

Visser, Co-ordinator of Community Corrections, on 21 October 1986, we 

were assured that a new metropolitan scheme specifically for 

Aboriginals was being designed by the depart:Irent. '!his Aboriginal 

community service order scheme would cater for two categories of 

Aboriginal offenders which, broadly speaking, referred to aculturated 

and non-aculturated (or rrore traditional) Aboriginals. The starting 

date of this program had already been pushed back several rronths and 

was hoped for by December ,.or early January. The difficulties in the 
, / 

Depart:Irent of staffing and resources raised doubts about its 

inauguration. 'The will' to. use cammuni ty service orders rrore for 

Aboriginals was there, but again 'the way' emerged as the problem in 

our discussions. 

Aboriginal offenders could already receive carmmity service orders' 

via a bond on general programs. By the end of 1986 it was clear that a 

second option might develop out of the special Aboriginal cammunity service 

program under the depart:rrent - but there was the question as to whether 

rrore resources would be required by the department to launch, 

structure, and supervise this project, particularly during its early 

rronths. A third option, and one which magistrates had identified, 

would be the establishment of a special fine defaulters' community 

service program. This was not possible at the time under existing 

legislation. 

The Department of Corrective Services, we were told, had developed a 

rule-of-thumb measure of community service time with fines: a $25 

fine could be cut out by eight hours' work. Under the new legislation 

it would probably be recamrended that this be increased. 
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This equation was seen to be useful if it were fonnalised. Particularly if 

sane consistent measure, approximating seriousness of offence, ancunt of 

fine and length of camunity service order, could be referred to b~ 

magistrates when they were considering the latter as sentencing 

options to fines or imprisonment. A seminar between the magistracy 

and corrections, clarifying these issues, would be a rrove in the 

direction urged by the Chief Magistrate, Mr. Manos, towards greater 

consistency in the sentencing process and the use of options. 

Mr. Paul Kasapidis said that Aboriginal offenders he currently had on 

his work programs had been 'no problem' and that he was keen to see 

the scheme utilised for roore Aboriginals. He hoped that the new 

Aboriginal scheme for the metropolitan area would be recognised and 

used by surrounding district courts. Aboriginal staff could be 

trained to manage these programs with the view of eventually taking 

managerial responsibility, he said. The present plan would be to 

arrange a pick-up service for offenders from the Aboriginal Sobriety 

Group, community centre at Wakefield Street. Mrs. Hazlehurst asked 

whether, if there \'Jere sufficient orders coming from Port Adelaide 

Court, the pick-up service could also come to that area. Presumably, 

when the program is functioning at its fullest capacity, a series of 

pick-up pOints around the districts could be arranged. 

Meetings with Police 

Between July and October 1986 the Project Researcher undertook 

informal discussion with patrol policemen about policing of 

Aboriginals on the street. Many of the policemen said they did feel 

some uneasiness in approaching Aboriginals, in public bars and at 

their homes. Some of this unease - even a confessed 'prejudice' - was 

said by the officers to be due to their own 'ignorance', or lack of 

understanding of Aboriginal people. It was pointed out by the 

policemen that they also had the same difficulty approaching ethnic 

communities for the same reasons. The Project Resercher felt while 

some of these officers expressed a genuine sense of dilemma in 

Aboriginal policing, other police officers appeared to have resigned 

themselves to the fact that they 'had a job to do' and should do it 

without distinction between race or ethnicity. When they approached 

an Aboriginal or a white person on the street they claimed they used 

exactly the same approach. 
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On 20 October 1986 Mr. Harris and Mrs. Hazlehurst met with Chief 

Superintendent John Bartlett, fram the South Australian Police 

Department. As supel:Visor of the Aboriginal Liaison Unit and the 

Ethnic Liaison Unit, Mr. Bartlett had had along interest in improving 

police relations with the Aboriginal and ethnic communities. At 

present he said he had only two field workers in Aboriginal liaison 

and that these officers were already spread thinly over the area. The 

Police Department, however, was providing an all-day workshop for 

police cadets on Aboriginal policing. Aboriginal community groups and 

speakers were asked to participate in this training session. 

In September 1986 four Aboriginals were employed to begin their 

training as police-aides (taken fram four different tribal regions) 

and there were three fully qualified Aboriginal police officers (and 

two in cadet training) on the force. Mr. Bartlett felt that rrore 

needed to be done in the liaison area. As individual Aboriginal 

community workers and youth workers became known to the patrol police 

officers same of the tension and resel:Ve between them noticeably 

dissolved. Police officers generally appreciated the work of 

Aboriginal community workers, once they recognised the nature of this 

work. One of the main purposes of the Aboriginal workshop for police 

recruits was to 'tell the police what they should expect in Aboriginal 

policing and to help overcame incidents of police misinterpretation of 

situations'. This year the unit hoped to produce a primer for police 

on Aboriginal policing and Aboriginal groups in collaboration with the 

South Australian College of Advanced Education. 

On the same day, 20 October, a second meeting was held with Mr. Tam 

Rieniets, Inspector of the. Port Adelaide Patrol Base, Mr. Bartlett, 

Mr. Harris and Mrs. Hazlehurst. The police officials agreed with the 

researchers that high numbers of Aboriginals were being arrested for 

minor offences. Although unsupel:Vised Aboriginal children and 

juveniles, and inebriated adults, were seen to be a consistent problem 

for the police, it was also agreed that there would often be 

situations where a police officer's reaction to a situation might 

escalate the number of charges. 

Mr. Rieniets said that his division had already incorporated an 

Aboriginal workshop into their training sessions for his officers. An 

Aboriginal educator, Mr. Harold Hunt, fram the Aboriginal Cornnunity 

College, Port Adelaide, had been employed to conduct the five week 
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program. Over this time approximately 108-120 officers attended the 

one and a half hour session on Aboriginal issues. (This included 

officers from the Port Adelaide, Regency Park and Henley Beach 

subdivisions.) Although the researchers were most pleased to hear 

that the Port Adelaide police had already begun to make inroads into 

the area of police/community relations they questioned whether one and 

a half hours was enough training for patrol officers who had to work 

in a district with such a high population of Aboriginal people. 

Mr. Rieniets also related that he was personally trying to have sare 

involvement with an informal community group set up originally as an 

information sharing network. The Port Adelaide Community Services 

Network Organisation represents a collection of interested 

representatives of all professional and human service agencies, 

volunteer groups and sare Aboriginal community rrembers. This forum 

provided the opportunity for agencies and rrembers of the community to 

discuss their concerns regarding youth, mothers' support, health, 

recreation, childhood services and other community problems. 

The main problem seen by the Port Adelaide police was the lack of 

things for kids to do in the area. Much youthful offending was seen 

as recreational, an escape from boredom or parental neglect. The 

police would like to see more programs developed with the youth, 

particularly a young drop-in centre. 'But no-one wants to get 

involved', Mr. Rieniets said. He was hoping to generate -more interest 

in preventative action in this direction on the Port Adelaide 

Community Services Network Organisation. The police in the Port 

Adelaide area will run 'Blue Light Discos r for young people as of 

March 1987. 

Aboriginal parents who frequented the Golden Port Tavern would 'give 

their children $10 and tell them to get lost', Mr. Rieniets said. 

Saretimes during the evening the young people would be picked up for 

offending or the parents themselves would be, once inebriated. Mr. 

Harris said that he was concerned that these children had 'no models 

in their parents'. The researchers were most interested in the police 

involvement in preventative work, particularly for juveniles and 

children, and encouraged Mr. Rieniets in his efforts in this 

direction. 

Mr. Bartlett said he was most pleased to see the recent dtwelopnents 



- 35 -

at Port Adelaide pnd offered to be of assistance to Mr. Rieniets in 

his Aboriginal/police liaison efforts in the future --particularly if 

it was decided at sane point to set up a Port Adelaide 

Aboriginal/police liaison unit. Mr. Bartlett also offered to provide 

materials or assistance in Aboriginal/police training fram his own 

liaison unit if required. Mr. Rieniets said he would keep this in 

mind. 

The researchers asked whether Mr. Rieniets felt they should approach 

other police stations in the Port Adelaide area on their project. Mr. 

Rieniets said that he would communicate to them the objectives of this 

study - that the researchers were urging the police to examine ways in 

which police could be more infonned of the Aboriginal community, and 

to consider ways in which attitudes could be addressed which would 

result in minimising confrontation situations. 

Project of Intervention, Port Adelaide, November, 1986 - May, 1987 

A preliminary report on the findings and initial communications 

conducted by the researchers with the participating agencies and 

departments was compiled in October 1986. This was distributed to 

them for their information. 

After sane delays in securing the co-operation of participating 

agencies the project of intervention got underway. At this point it 

was recognised that it would be necessary to extend the study for 

another three months to make data collections of the intervention 

worthwhile. Even over this seven month period, between October and 

May, the project experienced many difficulties and sane serious 

setbacks. 

Methods for Intervention 

The general objectives of the intervention program were to encourage a 

process of regular consultation, and participation in the study which 

could lead to practical initiatives in criminal justice administration 

and practice; and to set up low-labour data collections which would 

facilitate an evaluation of the intervention strategies at the 

experimental court of Port Adelaide and the control court at Adelaide 

Magistrates Court. 
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A range of specific methods for intervention was developed. 

1. Police 

It was explained to Inspector Tam Rieniets, local commander of the 

Port Adelaide Patrol Base, that the researchers would like support in 

the communication of their concerns about Aboriginal policing to Port 

Adelaide patrol officers. These concerns were that, in the approach 

and apprehension of Aboriginal adults and juveniles, police were not 

creating situations of confrontation which would lead to arrest or 

multiple charges; that warnings were given to juveniles in preference 

to apprehension for minor misdemeanours; and that patrol officers were 

seen to be conducting their work in a non-discriminatory manner. 

Further, it had been brought to the researcher's notice that police 

frequently went to people's homes, telling them that a warrant for a 

certain amount had been issued and warning them to have it paid by a 

certain day. They were known to be more strict with Aboriginals, 

particularly those who appeared resentful of them. The Port Adelaide 

police were asked, for the term of this study, to use this same 

discretion in the exercise of warrants for Aboriginals. 

As much of the Project Researcher's time would be involved directly 

with the court, it was not expected that a great deal of his time 

could be dedicated to talking with patrol officers individually. 

Mr. Rieniets was supportive of the project and agreed to communicate 

these concerns directly to his staff. Mr. Rieniets also offered to 

supply the researchers with sample statistics on the arrest, detention 

rates and number of warrants issued for Aboriginals and other persons 

in his area. 

During the period of intervention further discussions were held with 

Mr. Rieniets to tell htm of the progress of the study. In the Port 

Adelaide area Mr. Harris was also able to talk with some patrol 

officers in the course of his work. He asked them to consider 

policing practices among Aboriginals in the Port Adelaide area and to 

make efforts to avoid situations where they knew their behaviour would 

induce hostility and confrontation - such as name calling, 

unnecessarily intrusive inquiry, harsh interrogation, or rough 

handling leading to charges of offensive language, assault of a police 
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officer and resisting arrest. Officers were asked to examine the high 

incidence of Aboriginal arrests and to consider those aspects of 

police practice which, if modified, might contribute to a decline in 

these rates of arrest. The aim of this aspect of the intervention was 

to make patrol officers conscious of the unusually high incidence of 

Aboriginal apprehension and more aware of the extent to which policing 

methods playa part in this. 

As systematic intervention had not been possible with the police, the 

researchers asked Mr. Rieniets if he would allow us to employ a short 

attitudinal survey with his patrol officers to help them analyse 

police perceptions of Aboriginal policing issues. This questionnaire, 

corrprising of seven tick box questions and two written responses, was 

administered by Mr. Rieniets at the end of the study in May 1987 to 

fifty officers in the Port Adelaide area. 

2. Courts 

Magistrates were asked whether they saw any merit in having the 

Australian Legal Rights Movement provide corrprehensive background 

reports to the court on their Aboriginal clients, with specific 

recommendations for alternative sanctions. Some magistrates agreed 

that this would be helpful to them in making their sentencing 

decisions. But it was also pointed out that a lot of Aboriginal 

offenders attended hearings with no representation at all. 

Recommendations made by the ALRM may, or may not, have a bearing on 

the outcome of the particular cases. Meetings were held with 

magistrates during the course of the study to seek their support and 

then to keep them informed of the developments of the intervention 

activities. 

A meeting was arranged with Mr. J.D. Swain, Stipendiary Magistrate and 

Mr .• A. Moss, Magistrate, of the Port Adelaide Court, on 12 November 

1986 with Mr. Michael Harris. Mr. Swain and Mr. Moss had both read 

the preliminary report drafted by the researchers in October. Mr • 

Swain related that, during the period he had been serving on the Bench 

a t Port Augusta where a high proportion of Aboriginals appeared, he 

had become familiar with many of the offenders and their 

circUmstances. By his awn discretion he said he would not impose 

fines on those he considered would not pay them but ordered cannunity 

service orders for the number of days the fine would have amounted to. 
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Mr. Swain and Mr. Moss agreed with Mr. Harris that the criteria for 

suitability should not apply only to Aboriginals. Mr. Harris asserted 

that he knew of many non-Aboriginal offenders, known to have had a 

background of assault and domestic violence, who were put on comnunity 

service orders. The researcher urged the magistrates to consider the 

background reports submitted to them by the legal council and to 

employ CSOs more fairly for Aboriginals coming through their court at 

Port Adelaide. 

Mr. Swain seemed doubtful as to whether the ALRM would have sufficient 

staff and resources to man their side of the action intervention. The 

movement was already limited in their efforts to represent Aboriginal 

clients generally, he said. To expect them to give this exercise 

their attention seemed rather ambitious. Mr. Harris explained that he 

would act as the link between the ALRM and the court on this matter. 

If the court was having any difficulties he asked that they alert him 

irrmediately. He explained further that he would personally fill in the 

gaps in the intervention process, and if necessary, would undertake 

some of the tasks he had previously asked the movement to do. 

Mr. Swain explained that he was the Chaiman of the Port Adelaide 

Comnuni ty Corrections CSO Carmi ttee. During his three years of 

association with the Port Adelaide Court and this carmittee, 

Aboriginals in this area had demonstrated a poor record of adherence 

to the conditions of comnunity service orders. He said that he was 

not convinced that they were the best alternative for Aboriginal 

offenders. 

Mr. Harris replied that there were Aboriginal offenders currently on 

CSO programs in other locations which had been reported as being 

successful for Aboriginals. Mr. Swain and Mr. Moss agreed that this 

was the case, however, they reiterated that in the Port Adelaide area 

Aboriginals had had a poor record on comnunity service programs and 

this tended to 'spoil it for others generally'. Mr. Harris suggested 

that Port Adelaide Aboriginals could be placed on other programs in 

the metropolitan area if these were thought to be more successful. 

Magistrates acknowledged that the lower socio-economic situation of 

many of the Port Adelaide Aboriginal residents limited ~heir ability 

to pay a fine. They said that they tried to impose orders which did 
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not place 'additional hardship and stress on the person'. Mr. Swain 

explained that same Aboriginal offenders appeared before him with 

multiple charges. In these circumstances he usually heard all charges 

concurrently and tried to clear them all with a medium fine. 'If I 

irrposed a minimum fine for each offence it would arrount to rrore than 

what I would set as a medium arrount for all', he said. The 

possibility of the courts attaching conditions of payment to fines, by 

instalment, was explored. Except in the case of debit this was not 

deemed very practical. 

The magistracy felt that they did not have a lot of roam for the use 

of alternatives in sentencing. They were bound within the confines of 

present regulations and legislation. Same magistrates, with whom the 

researchers spoke at the Port Adelaide and Adelaide Magistrates Court, 

stressed that they would like to see community service orders became a 

genuine sentencing option to magistrates. With the forthcoming new 

Sentencing Bill it was hoped that the court would be given greater 

flexibility in their use. 

After further communications the magistrates at Port Adelaide Court 

said that they were prepared to: 

1. consider alternative penalties to fines, where they 

were appropriate; 

2. consider community service orders for Aboriginal 

offenders who met the current criteria of suitability; 

3. where fines were the only recourse, give consideration 

to the amount they were imposing in relation to the 

offender's means on provision of a background report 

by their legal council. 

Mr. J.N.A. Crammond, Supervising Magistrate of the Courts in the 

Northern Metropolitan region, Mr. N.S. Manos, Chief Magistrate of the 

Adelaide Magistrates Court and Mr. G. Hiskey, Special Magistrate of 

the Adelaide Magistrates Court were also provided with copies of the 

study's preliminary report. Their comments on the report were 

invited. At an earlier meeting with Dr. Sutton and Mr. Harris on 18 

September 1986, Mr. Manos had said that he did not want the magistracy 

to be seen to be treating individual groups differently, however, he 

had recognised the irrportance of this study as it was looking for gaps 

in the system. He added that it had been a long time since anything 



- 40 -

had been done for Aboriginals in regard to the penal system. Mr. 

Manos said he was concerned that such large numbers of Aboriginals did 

not receive CSO orders. In cases he presided over, depending on the 

offence, he would ask the offender if they would like to be placed on 

a CSO program. .In roost, instances, he said, non-Aboriginals preferred 

CSOs while Aboriginals opted for fines. Mr. Manos requested that 'We 

,keep him infonned of any difficulties 'We encountered in the study. In 

December 1986 Mr. Hiskey transferred to the Port Adelaide Court and 

presided there for the remainder of the study. 

Court staff at Port Adelaide agreed to participate in the intervention 

program by providing the Aboriginal Legal Rights Movement with an 

Early Warning Notice two 'Weeks before a fine was due. A list of names 

of Aboriginal offenders who had not made regular payments, or who had 

made no payments on fines, and who appeared likely to default, wot!ld 

be supplied to the roovement (Appendix 2). 

Mr. Harris and Aboriginal legal counsellors would be encouraging 

Aboriginal offenders to approach the Clerk of the Court, should they 

have 'difficulty in paying their fines on time, to seek an extension on 

their fine or to negotiate a reasonable plan of payment. 

Court staff at the Adelaide Magistrates and Port Adelaide Courts 

agreed to facilitate indicator collecti9ns by noting Aboriginality on 

S.A. Courts of Summary Jurisdiction forms, and by completing Weekly 

Tally Sheets provided by the project researcher. 

Court staff 'Were asked to keep the researcher informed of the number 

of fines paid in full or in part by Aboriginals during the period of 

the study; the number of Aboriginals approaching the court to 

negotiate extensions or instalment arrangements on their fines; and, 

in the case of Port Adelaide Court only, the number of early warnings 

sent out. 

3. Aboriginal Legal Rights Movement 

The Aboriginal Legal Rights Moverent was asked if it would, in the 

first instance, provide canprehensive background reports on their 

representatives prior to sentence. These should contain specific 

details regarding their client's: 
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present incane; 

outstanding financial commitments and debits; 

errployment or unerrployment records; 

previous history of default on fines, if any; 

recommendations for alternative sentences to fines; 

where fines were ordered, recommendations on the amount of fine 

which their clients should find manageable without a) the 

burden of payment falling upon the family of the offender or b) 

rendering ~risonment by default a certainty; 

family situation and responsibilities; 

personal health or other relevant details; 

a recommendation by the legal council of possible alternative 

forms of sanction including recommendations for orders for 

alcohol or drug rehabilitation or other forms of care where 

this was seen advisable. 

The ALRM was also asked to provide a service to offenders irnrediately 

after the hearings. If fines were ordered legal counsellors were 

encouraged to stress to their clients their obligations to meet these 

fines and to help them approach the Clerk of the Court in the 

negotiation of manageable payment arrangements. Conscientious legal 

officers could keep a routine check on this situation themselves, 

carmunicating their concerns about non-payment in their regular 

interaction with clients and their families. 

On the provision by the Port Adelaide Clerk of the Court of an Early 

Warning Notice the ALRM should be able to notify potential defaulters 

that a warrant for their arrest was about to be issued. By special 

arrangement, made with the Clerk of the Court by the researchers for 

the term of the study, notices would be sent to the ALRM listing names 

of Aboriginal offenders who had not made regular payment, or who were 

about to default on fines. The rrovement was .asked to intervene at 

this point by making contact with, and encouraging, these people to 

either pay their fine in full or to approach the Clerk of the Court to 

seek an extension of time to pay. Arrangements for payment by 

instalments could be made. 

The methods errployed by the ALRM in contacting their clients on this 

matter were left up to the rrovement. It was thought that field 
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·officers could most appropriately include this task in their daily 

activities as the numbers needing to be contacted were expected to be 

small (Le. between five and ten at any given time). In our initial 

discussions a suggestion was made by an ALRM administrator that they 

could advertise that this would be a new service to be provided by the 

movement in local Aboriginal newspapers. 

At a rreeting on 15 October 1986 between Mr. Jim Stanley, Director of 

the ALRM, Mr. Harry Taylor, Senior Field Officer, Mr. Paul White, 

Solicitor, and the researchers Mr. Michael Harris and Mrs. Kayleen 

Hazlehurst the ALRM agreed to participate in the fine default study 

by: 

1. providing magistrates with background reports on their clients; 

2. taking offenders aside irmediately after their case, where a 

fine had been irrposed, and infonning them of the consequences of 

non-payrrent. Field officers would further advise offenders of 

steps they could take in affecting regular payrrent or, in the 

case of their inability to rreet the fine, in arranging an 

extension for payrrent through the Clerk of the Court; 

3. On receipt of the Early Warning Notice fran the .Port· Adelaide 

Court the ALRM agreed to try and contact those people listed to 

urge them to make arrangement for the payrrent of their fines 

before warrants were issued. 

The ALRM was asked to keep records of the number of reports it 

prepared for the Port Adelaide Court, and of those people it contacted 

in its early warning intervention activities. 

4. Researcher's Intervention 3 March-29 March 1987 

The project researcher, Mr. Michael Harris, was becaning concerned 

that ALRM field officers were not appearing on a full-time basis at 

the Port Adelaide Court to carry out their role in the intervention. 

On 3 March 1987 Mr. Harris rret with Mr. Jim Stanley and Mr. Harry 

Taylor to discuss his concerns. 

Mr. Stanley advised Mr. Harris that legal rights field officers had 

been able to perform the functions agreed upon up until the end of 

February to their satisfaction. However, Mr. Stanley said that he had 

carre to the conclusion that the movement could no longer participate 
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in the project for the following reasons: 

. field officers' work loads had increased significantly to the 

point where their services were increasingly in demand at other 

metropolitan courts. The A.IRo1 could no longer confine one field 

officer full-time to Port Adelaide Court: 

the rrovement was operating on a limited budget and it was 

impractical for them to continue any further as they were 

finding it difficult to undertake normal duties with their 

current staffing resources. 

Both Mr. Stanley and Mr. Taylor said they supported the project and 

were sincerely sorry that they were unable to participate for the 

remaining period of the study. Mr. Stanley indicated that the 

movement would be happy to provide advice on Aboriginal legal matters 

if requested for the pw:poses of the study. 

Following the official withdrawal of the ALRM from the study on 3 

March the project received a further setback. The next day it was 

discovered that a briefcase containing some of the project 

researcher's court data and notes had been stolen form the Office of 

Aboriginal Affairs. The incident was reported to the police. 

The withdrawal of the ALRM and the theft of the data oaused 

considerable disruption and loss of momentum in the project. 

Following consultations with the court staff of the two courts there 

appeared some consol~tion in the fact that some of this data could be 

retrieved from their records. ~~le taking longer, Aboriginality on 

Courts of Surrrrary Jurisdiction fonns would eventually be provided 

after police had matched these with their part of the form and the 

information had been returned to the Office of Crime Statistics. 

Retrieval of lost data at the courts, however, would be more tedious 

and would require checking by hand of their records in some ins tances . 

After discussion between the researchers and the courts it was agreed 

that the project researcher, Mr. Michael Harris, would perfonn the 

intervention responsibilities of the ALRM. For the remainder of the 

study Mr. Harris attended the Port Adelaide Court most days of the 

week. 
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The Clerk of the Court provided Mr. -Harris with notice of those due to 

attend court the following day so he could schedule his attendance at 

court around hearings concerning Aboriginals. 

Mr. Stanley of the ALRM had made it clear earlier to Mr. Harris that 

it did not want him to appear to be affiliated with their 

organisation, or to be acting on their behalf. The organisation did 

not want him to make representations to magistrates on behalf of their 

clients - even when their own officers were unable to represent them. 

Mr. Harris was, therefore, unable to provide background reports, as 

outlined earlier, to magistrates during his intervention at Port 

Adelaide. 

Fran early March, Mr. Harris added to his broader role of 

communication between the different agencies in the project, the 

specific intervention activities to have been undertaken by the ALRM. 

On 3rd April Mr. Michael Harris wrote to Mr. J. D. Swain seeking fomel 

pennission to perfonn a function similar to that of Aboriginal field 

officers in his court. Mr. Harris explained that he would be 

attending court on a regular basis. He said he would not be making 

any submissions to the Bench in respect of Aboriginal offenders, but 

he wrote, 'should you or your colleagues seek any conment fran me 

regarding the availability of alternatives such as community service 

programs, then I shall be happy to assist' (3 April 1987). 

At a meeting, requested by Mr. Swain with Mr. Harris on 7 April 1987 

the role of the researcher at the court was discussed. Mr. Swain 

asked if Mr. Harris would be providing infometion in Court on behalf 

of Aboriginal offenders who were not represented by the ALRM. Mr. 

Harris explained that he did not consider that he had the authority to 

do so as Mr. Stanley had specifically dissuaded him from this. 

Mr. Harris outlined that his primary function in the court would be to 

spend time with Aboriginal defendants before court conmenced to 

explain to them how the court worked and how they could approach the 

court if they were having difficulties in paying their fines. Mr. 

Harris said he would like to attend hearings of Aboriginals at Port 

Adelaide until the end of the study. He would try to ascertain fran 

Aboriginal people their ability to pay fines and the nature of the 

problems they were having in dealing with the courts. He also said he 

would be promoting the use of sentencing alternatives and would be 
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encouraging Aboriginal people to seek from their legal council a 

recommendation to the magistrate for community service orders instead 

of fines. Mr. Swain said he was quite happy with this role and that 

he and Mr. Hiskey would see no difficulties in offering their 

co-operation in this respect. He said he would speak to the other 

three magistrates whom he felt would also have no objections. Mr. 

swain assured the researcher that he, personally, would give him every 

encouragement in his work. 

In addition to his court work the project researcher assumed the 

responsibility for contacting Aboriginal people on the receipt of 

notice from the Clerk of the Court of potential fine defaulters. He 

made personal visits to the homes of those listed and followed up with 

an explanatory letter urging people to contact either himself, or the 

Clerk of the Court to negotiate extensions and payment arrangements 

(Appendix 3). He kept in close contact with Mr. Brian Harris and the 

five Magistrates' Clerks on matters regarding his attendance at court. 

Special arrangements were made by the Court Orderlies and the 

Magistrates' Clerks to avoid simultaneous scheduling of Aboriginal 

cases in the five courtrooms to allow the researcher to attend as many 

Aboriginal hearings as possible. 

The project researcher saw his main role at the experimental court as 

one of providing information to Aboriginals on ways of avoiding fine 

default. In any given day between five and eleven Aboriginal 

offenders might be heard with up to thirty-five or so accompanying 

relatives and friends also being present. Mr. Harris estimated that 

he spoke to at least 150 Aboriginal people during his period of 

intervention. In some cases he spoke to individuals, other times he 

spoke with groups. After a few days of his intervention he compiled 

an information handout for distribution at the court (Appendix 4). 

A record was kept of conversations he had with Aboriginal defendants 

and their relatives. Mr. Harris recorded these conversations in his 

own words each day after court. A sarrple of a cross section of these 

provides some insight into the attitudes and views of Aboriginals on 

the criminal justice system, and how it -affects them (Appendix 5). 
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5. The Coomuni ty 

In the first rronth of the study, infonnal interviews between the 

Project Researcher and Aboriginal fine defaulters revealed a feeling 

of antipathy towards the criminal justice system in general. It was 

said that Aboriginal people were treated 'unfairly' from the first 

point of contact with the police, right through the system. 

Many Aboriginal people lived in a constant state of embattlement with 

'the system'. Fines were left unpaid not merely because of financial 

circumstance but alrrost out of duty to one's side. 'The white man has 

made us like this, we know we can't beat the system. Sane Nunga' s 

wouldn't mind mixed coomunity service oIders. But as far as I am 

concerned I'd prefer to do the time and let the government pay': 

I couldn't care less about going to gaol. At least I get a 
feed, clean clothes, all the comforts of hane without the 
freedom of rrovement. I like it because the government is 
paying for it. When you look at it it's really a big joke. 
The government wastes millions of dollars processing petty 
offences and locking people away for petty offences while 
the streets are full of all sorts of lunatics. They're the 
only ones who should be locked away! 

There was a feeling that little had changed since the time of early 

colonialism: 

Remember, it was criminals they exported to Australia. Why? 
Because they didn't know how to deal with them back in their 
own country. Too bad if their gaols were overcrowed. If 
they didn't lock all those people up there for stealing petty 
things like a loaf of bread or sane thing small then their 
gaols would be able to take the bad criminals. It seems 
funny, they locked people up for sanetimes the smallest 
offences. They're doing exactly the same today and we're 
heading towards 2000. How far have we cane? 

While many Aboriginals were prepared to admit that offenders deserved 

to be punished they also felt that in the process of apprehension and 

processing through the criminal justice system they were often treated 

in excess of the seriousness of their crime. Examples they gave 

included police interrogation of Aboriginal children, juveniles and 

minor offenders - and sanetimes even innocent witnesses - 'as if they 

were serious criminals'; rough handling by police down at the station; 
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middle-of-the-night house raids on routine inquiries and entry into 

hanes without pennits which frightened young children. These things 

only reinforced hostilities between the police and the present and the 

upcoming generation of Aboriginals. 

In the past white men came into our camps, they beat our men, 
they abused our women, we really don't believe they had the 
right to do what they did because the people then were not 
criminals. Today the same thing occurs. We are still being 
abused. Sane of us rightfully deserve punishment, but we can 
tell you a lot of us don't deserve the treatment we receive 
considering the types of offences we commit. 

There was a general criticism that too rruch government rroney was being 

spent upon processing Aboriginals through the criminal justice system 

for petty and minor offences and too little on providing employment 

and skills training for Aboriginals. 

Inter-group and family rivalry within the community frequently 

thwarted initiatives for change. The urban population comprised of 

established families, who had migrated from the mission stations in 

the 1960s; more recent interstate migrants; and a transient population 

from centres like Port Augusta, Salisbury, and Elizabeth, neighbouring 

reserves like Point Pearce and Point McLeay, and rrore traditional 

areas in the Far West and North West of the state. The transient 

population, often in town for a good time, caused trouble for the 

local residents with the police. Old rivalries between resident 

families and their joint resentment towards interstate Aboriginals, 

who were said to 'get all the senior government jobs while our own 

blacks who have been educated are unemployed', significantly 

fractionated the community. One person felt that 'we are treated 

worse by these blacks than by the whites like rrost people think'. 

Sane of the older Aboriginals with traditional backgrounds were 

concerned about the effects of European law on the lives of their 

people. Traditional Aboriginals could see little meaning in 

'punishment' when so rruch time passed between when the offence was 

committed and when the case was finalised. 

They felt that there could be sane accommodation of 'black urban 

courts', similar to tribal courts in traditional areas: 

Our law is strong. The European law is always compromising, 
seeking loopholes, interpreting ••• why don't they try for 
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certain tribal laws to be used for judgement for Nunga' s'? I 
don't mean spearing us, but something harsh. I'm sure we'd 
respond differently. There has got to be black lawyers and 
black judges and police. 

It was recognised that fines and imprisonment were disruptive of 

Aboriginal family life, 'despite this our people are usually always 

heavily fined or given detention'. Imprisonment has become a way of 

life for Aboriginals in South Australia, as it has in many other parts 

of the country. However, it was asserted, 'the view held by many that 

Aboriginals accept prison is rubbish. If they could have it any other 

way they would' • 

Over-powering disillusionment in Aboriginal society is probably the 

most formidable barrier to community participation in programs for 

change: 

Life is short, so why bust your guts trying to make it in a 
world that doesn't really care about people less fortunate'? 
The whole system is one of dependency, tenns in gaol are just 
like welfare, only the conditions are harsher and there are 
more restrictions. 

From the point of view of another infonnant it was a system 

preoccupied with law but little concerned with justice: 

As long as I know there's injustice I will never be an 
honest person ••• The white man will never unders tand us. He 
is bent on progress and power which will eventually see the 
total destruction of Aboriginal society as we know it. I 
just take it as it comes. There will never be true justice 
on this earth while the white man is in charge. 

In the context of these comments it should be clear to any government 

or agency wishing reform that gestures of co-operation or interest 

from the Aboriginal community to participate in change are hard won, 

and should not be treated lightly. 

Unfortunately, the slow manner in which the first Aboriginal community 

service order program was established in the Adelaide Metropolitan 

area had the effect of appearing to do precisely that. 

Basil Sumner, Co-ordinator of the Aboriginal Sobriety Group, first 

became involved in discussions with the Department of Correctional 

Services three years ago regarding the development of an Aboriginal 
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CSO program. When these cormunications began, expectations in the 

Aboriginal cormunity were high. Ms. Debbie Rose, Liaison Officer with 

the Department, undertook initial discussions with the Aboriginal 

cormunity and succeeded in generating considerable enthusiasm for the 

project in 1984. 

In a meeting with Mr. Basil Surmer, Mr. Les Graham, field worker, Mr. 

John Stepanciac, volunteer worker of the Aboriginal Sobriety Group and 

Mr. Michael Harris on 31 October 1986, it was explained that the 

organisation was still keen for the program to coomence, but two-year 

delays on the part of the Department had somewhat dampened cormunity 

enthusiasms. The Sobriety Group could not understand the reasons for 

these delays. The practical framework for the program and the main 

ideas and role which they would take had resulted from early 

consultations. They understood the Aboriginal CSO program had the 

support of the Minister for Correctional Services. Delays in the 

irrplementation of the program appeared to stem from within the 

department itself. 

Mr. Surmer said that the majority of Aboriginal offenders he had 

spoken with expressed enthusiasm at the opportunity to work for their 

own people. Regarding general cormunity service order programs, 

however, Mr. Surmer said the reaction was not so favourable. There 

appeared several reasons for this, he said. Firstly, many Aboriginals 

were as opposed to working off their penalties for white society as 

-they were to paying them fines: 

A proportion of Aboriginal offenders do not like to work 
anyway, under any cirC\..UT1Stances. A significant mnnber of 
Aboriginal offenders have indicated that they would like to 
see an Aboriginal CSO program and that they would like to 
work in it for the Aboriginal cormunity. On the other hand, 
some Aboriginal offenders have indicated they would be 
prepared to work on CSOs for anybody if only they could be 
considered for them. 

Mr. Surmer said that members of the Aboriginal cormunity and 

Aboriginal offenders who he spoke to were not opposed to 

non-Aboriginal offenders working on Aboriginal programs. Unemployed 

Aboriginal offenders should be given work projects on week days, he 

said, as weekends are generally occasions for family and extended 

family gatherings and sporting activities. Weekend programs would be 

provided for employed Aboriginals. 
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Work in the Aboriginal corrmuni ty was ' abundant', he said. There were 

many needy residents in the Aboriginal corrmunity who could have work 

done for them in, and around their homes - particularly the elderly or 

infi.rm. (However, offenders should not work around homes where young 

or ab],e bodied rren resided.)· Aboriginal organj.sations such as the 

Sobriety Group, the Aboriginal Housing Board and other service 

agencies had unlimited work to offer, he said. 

Mr. Sl.ID1r1er insisted that supervisors for the Aboriginal CSO programs 

should be Aboriginal: 

If they want us to playa part and be involved then we rrust 
have a role that is active. We don't want to be continually 
consulted, then programs developed. We want to contribute 
directly to the development and running of these programs. 

With the new discussions on CSOs between the Fine Default Study 

researchers and the Aboriginal Sobriety Group, Mr. Sl.ID1r1er stressed 

that he and his staff had had to exercise considerable diplomacy in 

the Aboriginal community to rekindle enthusiasm that was once very 

high. 'These sorts of let downs are typical where our people are 

concerned. You have to be aware that similar situations occur in 

corrmunity welfare, where the governrrent tells us they need our advice 

and participation to develop a program, then go away. and do whatever 

they like'. 

Mr. Harris explained that he was in regular corrmunication with Mr. 

Robert Durant , Director of Corrections and Mr. Peter Visser, 

Co-ordinator of Corrmunity Corrections and other senior members fram 

the Departrrent of Correctional Services, and that he was assured that 

an Aboriginal community service order program would be implerrented by 

the end of 1986 or early in the new year. Mr. Sl.ID1r1er said he was 

pleased to hear this, but he was still waiting upon formal contact 

fram the Departrrent of Correctional Services. 

In a rreeting with Mr. Visser and Mr. Durant , Mr. Harris said he had 

been told that the program had been set back due to recent funding 

constraints and limited human resources. Mr. Visser had said that as 

soon as they.had the go-ahead they would be back in touch with the 

Aboriginal Sobriety Group to start making arrangerrents for the setting 

up of the program. 
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Other Aboriginal community groups approached by the Project Researcher 

for suggestions for an Aboriginal community service order program 

were: 

The Dean Nelli Hilta Association 

The Aboriginal Hostels Ltd. 

Adelaide Aboriginal Camuni ty Centre 

Aboriginal Community College, Port Adelaide 

Karinga Hostel 

A range of errployrrent for CSO workers was suggested by these 

organisations. The Dean Nelli Hilta is an Aboriginal community centre 

for Aboriginal families which provides recreation for all ages. They 

proposed the setting up of work groups to tend the gardens of the 

elderly, to mow lawns, and to buy groceries for house-bound 

Aboriginal people. Programs, they said, could also be designed in 

other areas of health, welfare and errployrrent skills training. They 

also suggested that Banjora House, a hostel for Aborigina girls, 

needed gardening, rubbish rem::>val and property maintenance. Women 

offenders could help in darestic tasks. : The small boat building 

project, run by the oepartIrent of Community Welfare - a learning 

skills project for jUvenile offenders - provided a model for other 

skills training projects. 

The director of Aboriginal Hostels suggested that Karinga Hostel lnight 

be able to run a project where the hostel could act as a hare 

detention centre for offenders given hare dentention orders, and could 

also provide community service work for residents for the duration of 

their stay. 

The carrnunity organisations we spoke to were, without exception, in 

favour of carrnuni ty service order programs errploying Aboriginal f.abour 

in Aboriginal community work. Sare saw these as better run by 

Aboriginal managers, if they were suitably trained, others did not 

mind if they were run through the general program as long as the work 

was still organised in the Aboriginal community. There was a strong 

emphasis that these programs should be run efficiently and by persons 

with management expertise. That they were well supervised was their 

only reservation about CSOs for Aboriginals. Collaborative 

arrangements between white and black supervisory staff on these 

programs was acceptable. 
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Aboriginals we spoke to in general have stressed the need to do more 

for children and youth, to set up sporting and spare tirre pursuits for 

young people to divert them from the kinds of peer-pressure and 

recreational street offences which inevitably leads them to a 

lifestyle of offending and confrontation with the police. 

Between 1979 and 1981 the federal government provided funds to the 

Department of Community Welfare to run community youth programs. 

Michael Harris, who was involved in these programs at the tirre, 

recalled that: 

Community Youth Programs were implemented in five areas 
throughout South Australia. Perhaps the most significant 
program, and by far the most successful, was the Port 
Adelaide Aboriginal Youth Centre, located on Port Road, 
Alberton. During its life the youth program had a far­
reaching effect upon juveniles and youth in the area. 
Activities were regularly organised, a number of community 
leaders and local businessmen provided support and 
sponsorship and more importantly, a link was being 
developed between Aboriginal youth and police in the area. 
The involvement of the police at the youth centre was, in 
fact, a major highlight of the program. Police officers 
and police cadets had regular interaction with the youth 
in a sporting capacity and at tirres were involved in 
group sessions with youth discussing their problems. I 
noticed that this interaction between police and 
Aboriginal youth had a significant impact upon the rate 
of offending by youth in the area. The two youth workers 
employed during the period the centre operated must be 
given credit for much of what took place. Both workers 
extended themselves to get people involved in 
supporting the centre. 

After the closing down of the youth program at Port Adelaide 'things 

slipped back' again for a tirre, Mr. Harris noted. However, the 

relocation of the Aboriginal Community College at Port Adelaide in 

February 1986 appears to have had a sllnilar effect upon offending 

among both Aboriginal adults and juveniles. Its programs for all ages 

have proven to be quite an attraction. The researchers wanted to see 

whether the extent of this was measurable in their collections during 

the term of the intervention. 

On 22 October 1986 Mr. Harris attended a meeting of the Port Adelaide 

Community Services Network Organisation to explain to them the 

purposes of the intervention study and that he would be consulting 
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the Aboriginal community on a regular basis. 

6. Corrections 

During Mr. Harris' many conversations with Department of Correctional 

Services personnel, ccmnun:i ty-related needs to have Aboriginal 

community service programs, the existing process by which Aboriginals 

could get on these programs, and related issues of presen,t and 

forthcoming legislation were discussed. The kinds of problems 

magistrates were expressing were also communicated. Magistrates had 

mixed feelings about the programs, and about an Aboriginal program in 

particular. Same felt strongly that CSO alternatives were rather 

jealously guarded by the Department of Corrections and were not given 

to magistrates as a genuine sentencing option, others had reservations 

about Aboriginals on CSO programs at all. These problems were 

apparent in sentencing habits. 

The researchers urged a more imaginative and open-handed addressing of 

the issues between the magistracy and corrections. Although they were 

conscious that they had little power or influence in pushing things 

along, they hoped that their constant encouragement for the 

establishment of the first Aboriginal community service order program 

would keep the issue alive in the community, the judiciary and the 

department while the administrative logistics of setting this up were 

being worked out. 

In their discussions with the Department of Correctional Services the 

criticisms of the Aboriginal community against the department, for its 

perceived lack of support of Aboriginal offenders, was put before 

them. It was explained that this criticism appeared to have arisen 

from a growing disillusionment within the Aboriginal community after 

two years of intense negotiations for a CSO program. The researchers 

also told the department that in the course of their work they had 

assured community groups that the department was still sincere in its 

intention, but that the October 1 schedule for implementation was now 

moved forward to December due to various internal difficulties. 

Correctional officials were sympathetic and indicated that they had 

become acutely aware of the impatience of the Aboriginal community. 

Sare of the practical issues of running such a program were outlined. 

Mr. Durant and Mr. Visser 
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explaine~ that, in order for corrmunity credibility to be maintained, 

the Aboriginal corrmunity service order program must be a tightly run 

operation, the same as the other programs. Plans were to attach it to 

the existing district office at Norwood with the employment of an 

Aboriginal to supervise the work projects. Offenders from the 

surrounding metropolitan areas could be referred to the Norwood 

program. As the Port Adelaide general CSO project officers were 

already over-worked they saw the transfer of Aboriginal programers to 

Norwood as constructive in two ways - both because it would have more 

relevance for Aboriginal offenders and because it would help to 

relieve the local program. A central pick-up service would be 

provided for Aboriginal workers at the Aboriginal Corrmunity Centre at 

Wakefield Street, in the city. 

Under the existing legislation a CSO order could only ~ secured on a 

supervisory bond. The Department of Correctional Services includes a 

comment on a CSO option in its pre-sentencing report to the court. A 

magistrate, wishing to use this option must then ask for a CSO 

assessment from the department, at which time a probation or parole 

officer screens the offender on grounds of suitability and placement 

(i.e. accessibility to a CSO work program). It was hoped, under 

future legislation, CSOs might be made a direct sentencing option to 

magistrates, thus economising effort in their administration. A third 

alternative would be to establish a specific Fine Defaulters CSO 

program, this was also under discussion in the department and was 

being considered seriously by legislators for the forthcoming new 

sentencing bill. 

On 5 November Mr. Harris met with Mr. Jack Moloney and Mr. Jack Roper 

of the Port Adelaide District Office of the Department of Correctional 

Services to explain the intervention project, to ascertain the 

availability of their CSO program for Port Adelaide Aboriginal 

offenders, and to ask their opinion on the proposed Aboriginal 

Corrmunity Service Order Program, for Norwood. 

The officers confinred Mr. Harris' own impression that, while there 

was support at the top levels of the Department for a special 

Aboriginal program, this view was not necessarily shared by all 

policy, administrative and service divisions of the department -

particularly in the areas of middle and lower management. Resistance 

from within the department was, to a large extent, irritated by 
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problems of restricted human resources to mount the project, and 

existing industrial discontent. 

Mr. Moloney and Mr. Roper were aware that many Aboriginals were being 

overlooked for community corrections alternatives and agreed that the 

criteria of suitability under the section 4 of the Offenders Probation 

Act needed reviewing. It was most likely, for instance, that many 

Aboriginal offenders would have a record of multiple offending, and 

even if these offences were minor this would exclude them fran a CSO 

program according to correction policy. The officers, however, were 

supportive of the department's overall protectiveness towards existing 

CSO programs for the same reasons cited by their superiors. 

Both officers agreed that a separate Aboriginal program was required 

for those Aboriginal offenders who expressed a preference to undertake 

work projects rather than pay fines. Contrary to the impressions of 

the local magistrates, however, both asserted that Aboriginal 

offenders they had had on their program in the past and at present had 

presented few problems. They had between ten and fifteen currently on 

CSOs at the Port Adelaide District Office. 

Mr. Moloney and Mr. Roper were not adverse to Mr. Harris' suggestion 

that, for the the convenience of our study, it would have been 

desirable to have had the new Aboriginal program implemented from the 

Port Adelaide office. However, it was understood that a decision had 

been taken for it to be placed at Nm:wood. Both questioned how 

realistic it would be to expect Aboriginal offenders placed on these 

programs from other districts to travel successfully to and from 

Norwood. Mr. Harris explained that a pick-up service was to be 

provided from the central city location of Wakefield Street. As the 

Aboriginal Community Centre was already a social meeting place this 

should simplify same of the travel difficulties. 

Mr. Harris pointed out that work in the Aboriginal community was 

plentiful and Aboriginal community organisations were expressing a 

keenness to play a role in the CSO program. This enthusiasm, he 

explained, was likely to diminish if the department continued to move 

at the rate it had been over the past two years, despite its internal 

problems of staff attitudes and resources. Both officers expressed a 

concern over this, as they recognised that Aboriginal carmunity 

involvement was essential to the success of the new program. At the 
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end of the discussion the officers assured Mr. Harris again that they 

had no problems with Aboriginal CSOs and, if it were possible, they 

would be glad to see the Aboriginal CSO program extended into the Port 

Adelaide area. They asked to be foIWarded a copy of the study's 

interim report for their review. 

On 8 November Mr. Visser telephoned Mr. Hru;ris regarding the 

preliminary report. He said he had no real problems with accepting 

what we were saying about the various agencies, including the 

Department of Corrections - even though they were implicitly critical. 

He indicated his recognition that these criticisms had been offered in 

a constructive spirit. He felt that we should atterrpt to convey the 

feelings of the Aboriginal community to the Minister, the Head of the 

Department, the Executive and the line of Managers. He felt that the 

time was ripe for the launching of the Aboriginal program, with a 

little additional pressure from the community. 

On 20 January 1987 the Aboriginal Community Service Order Program 

became operational at the Norwood District Office. By the end of this 

study the program had been running for four months. A description of 

this program was provided to the researchers by Ms. Barbara Habel, 

District probation and parole officer of the Norwood District Office 

on 11 June 1987. A surrmary of her report follows: 

.•• Information provided by Probation Officers, Community 
Service Officers and leaders in the Aboriginal community 
indicated that while community service can be an appropriate 
alternative to short-tenn imprisonment for Aboriginal 
offenders, success depends on to what extent such a program 
addresses the cultural-specific issues affecting Aboriginal 
offenders. Broadly speaking, Aboriginal offenders can be 
grouped as: 

1. those who have identified with mainstream 
cul ture, and 

2. those who have not been able to successfully 
integrate the demands of mainstream culture 
with their own heritage. 

For the first group of offenders, placement within the general 
District Office program should present no problems. For the 
second category of offenders, placement on a project more 
attuned to their own familiar surroundings, such as the 
Aboriginal conmunity, may well have benefits in the offender 
more readily being able to idenify with the aims of the 
project, hence showing a greater willingness for regular 
attendance and involvement. 

In response to the needs of the second category, an 
Aboriginal Conmunity Service Program was designed as a 
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demonstration project, administered and organised by the 
Norwood District Office •.• The a~ was to create a more 
specialised community service program for Aboriginals, as 
well as greater frequency of recommendations for community 
service orders for Aboriginal offenders. 

The first task was to design the program with a number of 
projects on Aboriginal property. An Aboriginal was employed 
to supervise offenders, and equipment for working on the 
projects was supplied by the Norwood District Office. 

The second task was to arrange visits to all the 
metropolitan District Offices and the Courts Unit to explain 
the program to staff and to urge them to consider 
recommending community service orders for Aboriginal 
offenders where appropriate. This promotional exercise also 
extended to visits being made to the Chief Magistrate, Mr. 
Manos (who distributed copies of a departmental paper on the 
program to all magistrates), as well as to magistrates at 
the Adelaide, Port Adelaide, and Para Districts Magistrates 
Courts. Visits were also made to Judge Lewis of the District 
Court, and the Aboriginal Legal Rights Movement ••• The ultimate 
a~ is to assure that there will be increased access to 
community service orders for Aboriginals. 

The :implementation of the program is similar to the existing 
program. Aboriginal offenders are assessed by District Office 
staff for inclusion in the community service program in the 
usual manner, via community service assessments or pre-sentence 
reports. 

Once the order is made, the local Community Service Officer 
conducts the initial interviews and makes a decision in 
conjunction with the Aboriginal offender as to whether he/she 
remains on the local. program or is transferred to the 
Aboriginal program. If transfer is appropriate, the 
Community Service Officer contacts the Norwood District 
Office for reporting instructions ••• A central pick-up point 
at the Aboriginal Community Centre in Wakefield Street was 
arranged ••• The program is operational on Tuesdays only, at 
this time ••• 

A few of the magistrates who were visited expressed some 
hesitancy in sentencing Aboriginals to community service. 
The reason offered was that frequently the offender 
reappears in court within a few months, having breached the 
conditions of the community service order by not attending 
re~~larly. Those magistrates were urged to reconsider their 
decisions in light of the the specialised nature of the 
Aboriginal Community Service Program. 

There have been thirteen Aboriginals on the scheme thus far. 
Two completed their hours and two had to transfer back to 
their local scheme as a result of finding employment which 
excluded them from working on Tuesdays. ' CUrrently there are 
nine Aboriginals on the scheme, six males and three females. 
After being in operation for four-and-a-half months, there 
had not been one breach report submitted. There is rarely 
100 p~r,cent attendance, but offenders on the scheme have 
tended to contact this office to request leave to be absent 
when necessary. This has not always occurred in the past. 
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This office is operating with the view that there is cause 
for optimism that the Aboriginal Community Service scheme 
will prove to be a successful sentencing alternative for the 
courts (Report - Aboriginal Community Service Program, Barbara 
Habel, District Probation and Parole Officer, Norwood District 
Office, 11 June 1987). 

The researchers were pleased to note that the first intake of 

Aboriginal offenders to the Norwood scheme included a number of 

transfers from the Port Adelaide area. 'Consequently, a second 

pick-up point at the Port Adelaide District Office was also arranged', 

the report said. 

Aboriginal organisation representatives are to have an ongoing input 

into the establishment of the program and the identification of 

suitable work projects in the metropolitan area. 

In his own communications with Aboriginal community groups between 

January and May, Mr. Harris urged these organisations to contact Mrs. 

Habel at Norwood or himself if they felt they had any work within the 

community which they would like to offer the program. 

Changes sought 

1. a decline in the number of Aboriginals being arrested in Port 

Adelaide; 

2. a decline in the number of charges placed on Aboriginals in 

Port Adelaide; 

3. magistrates being able to make more informed assessments of 

appropriate sentences for Aboriginal offenders; 

4. a reduction of the number of fines irrposed upon Aboriginal 

offenders, particularly those with limited means or with a history 

of fine default; 

5. a reduction in the mean amount of fines being imposed on 

Aboriginals; 

~. an increased employment of sentencing alternatives for Aboriginal 

offenders; 
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7. an increase in the numbers of Aboriginal offenders being 

recommended for community service order programs by the Department of 

Correctional Services and being placed on these by courts; 

8. the establishrrent of a specialised Aboriginal community service 

order program in Adelaide; 

9. the establishrrent, by the ALRM, of its own system of follow-up 

for the payrrent of fines; 

10. an increased practical concern and assistance offered by the ALRM 

in the counselling of their clients on steps they can take in the 

payrrent of their fines; 

11. the establishrrent of an early warning system between the courts 

and the ALRM of Aboriginal clients about to default on fines; 

12. rrore Aboriginals approaching court staff for assistance in 

establishing payrrent of fines by instalments arrangements; 

13. a reduction in numbers of warrants issued for the arrest of 

Aboriginals for non-payrrent of fines; 

14. a decline in the number of Aboriginals being irrprisoned for fine 

default; 

15. to introduce an element of self-exami~ation: among Port Adelaide 

police towards Aboriginal policing methods, among Port Adelaide 

magistrates towards Aboriginal sentencing habits, and among Port 

Adelaide Aboriginal offenders towards their personal and family 

responsibilities to pay fines. 

7. Port Adelaide Court 

Summary of specific methods of intervention: 

Patrol officers would be encouraged to avoid any methods which 

could be construed as excessive or discrimatory in Aboriginal policing 

and to avoid provoking or escalating situations of confrontation with 

Aboriginals. 
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The Aboriginal Legal Rights Movement were to provide the 

magistrates with comprehensive background reports on their clients 

indicating their employrrent status, financial, personal and domestic 

situations and, where it would not bias the immediate case, a previous 

history of fine-default. 

The Aboriginal Legal Rights Movement were to make a recornnendation 

to the magistrate in these reports on alternative penalties to 

detention or fines where this seemed advisable. 

Where fines were deemed roost appropriate, magistrates were asked to 

give consideration to both the means and inclinations of offenders to 

pay their fines, and the broader implications of these. 

Magistrates were urged to consider ways in reducing the proportion 

of Aboriginal offenders being fined by giving greater consideration to 

sentencing alternatives. 

Court staff would supply early warning notices to the Aboriginal 

Legal Rights Movement two weeks before fines were due. 

The Aboriginal Legal Rights Movement would act on the early warning 

notices by making an effort to visit, leave messages or otherwise make 

contact with Aboriginals about to default on fines. 

Aboriginal offenders would be encouraged and, where necessary, 

assisted to make arrangements with the court in the payrrent or 

extension of fines. 
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~ 
INIUI!S '1'0 PRISaf Blf RACE NO SEX, 

SCl11H Alfi'l1W.IA 

1984£85 Financial Year 

Race/Sex Hale , FeInIlle , Total 

Aboriginal 74~ .. 17 126 2 872 

Non-Aboriginal 3123 69 229 5 3352 

~ 252 6 37 1 289 

TOl'AL 4121 92 392 8 4513 

1985/86 Financial Year 

Race/Sex Hale , Female , Total 

Aboriginal 772 18 101 2 873 

Non-Aboriginal 2778 67 211 5 2989 

~ 283 7 30 1 313 

TOl'AL 3833 92 342 8 4175 

1986£87 Financial Year (to end of March 1987) 

Race/Sex Hale , FemaJ.e , Total 

Aboriginal 593 18 82 3 675 

Non-Aboriginal 2155 67 151 5 2306 

~ 194 6 34 1 228 

TOl'AL 2942 91 267 9 3902 

(Percent4ges are rounded to the nearest whole n\JItler and in S<m! ~ 
thi.a -1' cause individual percentages to add '41 to a diffennt figure 
frail rlN and colurn totals). 

~I Departnl!nt of Cornoctional Services. 1984-1987. 
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Findings 

The number of Aboriginal intakes to prison remained almost constant 

(872 to 873) between the 1984/85 and 1985/86 financial years. However 

the percentage of Aboriginal prisoners among intakes increased from 19 

per cent to almost 21 per cent because of a decrease in total intakes 

in 1985/86 (4513 to 4175). In the financial year 1986/87 (to March 

31) the percentage of Aboriginal prisoners in the intake has remained 

at 21 per cent. However, total intakes of prisoners are likely to 

increase in the current financial year on current trends (table 7). 

The number of Aboriginal women admitted to prison dropped both as a 

proportion of all intakes and in absolute numbers (126 to 101) between 

1984/85 and 1985/86. The numbers have increased again as a proportion 

of all intakes in 1986/87 to date and on current trends will also 

increase a little in absolute terms. 

Aboriginal women contribute approximately 12 per cent of all 

Aboriginal intakes compared with all women who contribute 8 to 9 per 

cent of all intakes. Aboriginal women constitute about 31 per cent of 

the intake of female prisoners (table 7). 

Aboriginal prisoners are over-represented among prison intakes given 

that they constitute just ov~1 per cent of the state population. In 

addition they constitute an even higher proportion of prisoners who 

are admitted for fine default (24 per cent for 1984/85, 27 per cent 

for 1985/86, 24 per cent for 1986/87 of all fine defaulters) or for 

irrmediate iITprisonment (23 per cent for 1984/85, 22 per cent for 

1985/86, 24 per cent for 1986/87). They constitute a lower proportion 

of prisoners who are initially admitted on remand but the proportion 

is increasing in the overall state figures (13 per cent for 1984/85, 

15 per cent for 1985/86, 17 per cent for 1986/87) (Department of 

Correctional Services 1984-1987). 

In the financial year of 1984/85, 1,980 persons were admitted to South 

Australian gaols for fine default of whom 476 were Aboriginal (24 per 

cent of all fine defaulters admitted); in 1985/86, 1,860 persons were 

admitted for fine default of which 492 were Aboriginal defaulters 

(26.5 per cent of all fine defaulters admitted); in 1986/87, up to the 

end of March, 1,455 persons had been admitted for fine default of whom 

344 were Aboriginal (24 per cent of all fine defaulters admitted so 
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~ 11 
f'D8 DEnm4'I!RS BY IW:B All) aurJ' I .JNUUrr 1986 _ April 1987 

Aboci!linal Mon-Abac!sinal 

Fort Adelaide Adelaide other Part Adelaide Adelaide . other 
Iblth Court Court Oaurt. Total Court Court Court. Total 

JomuiKy'86 12 9 35 56 14 21 58 93 

I"IIIlCUary 15 8 13 36 25 27 49 101 

MII'Cb 7 11 29 47 15 24 43 82 

April 3 7 20 30 10 33 51 94 

May 3 13 24 40 19 l8 60 117 

.bIe 6 11 26 43 14 37 49 100 

July 14 18 23 55 19 39 73 131 

UJUSt 8 9 25 42 14 28 67 109 

SeptedIe&" 4 3 25 32 11 22 47 80 

October 13 17 15 45 13 35 68 116 

~ 6 24 31 8 22 45 75 

0e0!!IID=r 5 8 24 37 14 24 57 95 

JomuiKy '87 6 5 20 31 9 27 81 117 

~ 4 2 18 24 15 30 61 106 

MII'Cb 8 9 21 l8 21 40 95 156 

Iopl"il 11 11 20 42 24 13 52 89 

Q1known Race All Races 

Pan: Adelajde Adelajde other Part Adelaide Adelajde Other 
Iblth QIutt QIutt Oaurt • Total Court QIutt Courts Total 

.lartu.vy '86 1 3 4 8 27 33 97 157 

February 2 7 4 13 42 42 66 150 

Itu'dl 2 4 4 10 24 39 76 139 

April 4 3 7 14 17 43 78 138 

May 1 3 6 10 23 54 90 167 

June 6 5 6 17 26 53 81 160 

July 8 5 5 18 41 62 101 204 

August 2 5 6 13 24 42 98 164 

SeptentJer 1 3 5 9 16 28 77 121 

October 2 4 13 19 28 56 96 180 

HowJrtler . 1 3 4 8 10 31 73 114 

DecI!Idler 5 8 8 21 24 40 89 153 

~'87 6 5 20 31 18 35 107 160 

February 0 1 5 6 19 33 84 136 

Itu'dl 3 3 6 U 12 52 122 206 

April 2 7 7 16 26 42 79 147 

~I OepIIrt:IIBIt of ~ .se.xvia!II. 1986-1987. 
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far; table 2, figure 2). 

Over a five roonth period, at the experimental court of Port Adelaide, 

34 Aboriginals were sentenced for fine default between February and 

June 1986; 40 between July 1986 and November 1986; and 34 between 

December 1986 and April 1987. For the c~able period, Aboriginals 

sentenced at Adelaide Magistrates Court totalled 50, 53, 35 

respectively. Both courts have shown a decline in their figure in the 

latter five roonth period (table 8). 

In comparison to fine default for non-Aboriginals in all South 

Australian courts, Aboriginal trends show a gentler levelling out, 

wi th a slight tendency towards the decline, while non-Aboriginal 

trends show a roore dramatic variation with a slight tendency towards 

the increase (Figure 4). Al though the Port Adelaide Court deals with 

a lower volume of persons, the fluctuations in Aboriginal fine default 

at these two courts were remarkably similar (Figure 5), with the 

exception of the period between July 1985 and April 1986, when 

fluctuations at the Adelaide Magistrates Court seemed less pronounced 

than those at the Port Adelaide Court (figures 6 and 7) (Department of 

Correctional Services 1984~1987). 

Where Aboriginal fine default peaked at these two courts over the 

sixteen roonth period, these peaks were consistently at a slightly 

lower level. The lows in the figures also show a consistent decline. 

In relation to the slight upward trend of non-Aboriginal default this 

observation was roost hopeful. The researchers feel relatively 

confident that this trend will hold and may even continue to decline 

in the light of recent innovations in the system and anticipated 

legislative change. 

On the basis of trends derronstrated in figures 4 to 7, and 

particularly figure 5, which shows considerable similarity in the 

trends between both the experimental and control courts at Port 

Ade.' aide and Adelaide, we do not believe we can claim to have had any 

effective influence upon sentencing practices at the former court 

over the latter (although it is probable that we have raised awareness 

of fine default issues in the Port Adelaide Court and inadvertantly in 

the Adelaide Magistrates Court as well). 

It is important to note, however, that fine default is a process which 
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TABL8 9 
ALL IKE1VI\LS BY RAa NIl alURI' • .JNIWIY 1986 - March 1987 

Aboriginal Non-AbociSinal 

Port Mela.i.de Melaide Other Port Mela.i.de Mela.i.de Other 
Itlnth 0Iurt Olurt Olurta 'l'otal 0Iurt 0Iurt Olurta '1'otal 

JinJary'86 18 13 54 85 29 43 159 231 
FeIxuary. 20. 14 38 72 35 62 ~9 256 
HKdI 8 14 62 84 31 56 150 237 .,U 8 13 39 60 22 82 155 259 
Hay 5 14 46 65 29 76 154 259 
June 11 15 50 76 27 59 137 223 
July 22 22 48 92 39 74 168 281 
August 12 13 42 67 24 60 190 274 
Septerber 9 10 56 75 16 54 139 209 
October 19 23 49 91 22 72 168 262 
Nc:NeIItIer 5 8 48 61 16 47 120 183 
Decentler 7 14 51 72 23 82 145 250 

JinJary '87 8 15 45 68 21 67 166 254 
FeIxuary 7 6 52 65 29 71 142 242 

HKdI 12 19 41. 72 37 80 184 301 

IkIIcnown Race All Races 

Port Mela.i.de Adelaide Other Part Mela.i.de Mela.i.de Other 
Itlnth 0Iurt Olurt 0curU Total 0Iurt Olurt Olurb Total 

JinJary'86 2 6 18 26 49 62 231 342 
February 4 13 19 36 59 89 216 364 

HKdI 5 8 11 24 44 78 223 345 
ApE-U 4 10 12 26 34 105 206 345 
Hay 5 7 21 33 39 97 221 357 

June 10 7 17 34 48 81 204 333 
July 10 10 18 38 71 106 234 411 

August 5 9 12 26 41 82 244 367 

SeptenCer 2 9 25 36 27 73 220 320 

October 4 9 28 41 45 104 245 394 
Nc:NeIItIer 2 4 10 16 23 59 178 260 

DeoIsttler 5 13 11 29 35 109 207 351 

Jaruu:y '87 3 6 11 20 32 88 222 342 

FeIxuary 1 4 11 16 37 81 205 323 

HKdI 3 5 10 18 52 104 235 391 

Source. Department of Orrectional Services, 1986-1987. 

". 
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~ 10 IBWO!IIS BY !WE NI) CCUR'l' • .JNlIAR\' 1986 - M!m:h 1987 

Aboriginal Non-Abor!sinal 

Part MelaJde Adelaide other Part Adelaide Adelaide other 
ftlnth Olurt O:lurt OJurta 'l'otal O:lurt QJurt 0Jurta Total 

January '86 4 4 15 23 15 19 80 114 

~ 14 6 14 24 9 29 83 121 
Ha£t:h 0 3 21 24 15 20 82 117 
AprU 4 5 10 19 10 36 72 118 
Hay 2 1 17 20 7 34 63 104 
June 5 3 15 23 12 20 63 95 
July 6 2 17 25 3 15 30 48 
August 4 3 9 16 1 11 24 36 

Sept8lb!r 4 2 21 27 2 13 28 43 

October 5 4 22 31 1 12 32 45 
fbwII'ber 3 2 6 11 5 16 47 68 

Dec:I!RtJer 1 5 16 22 5 46 66 117 
January '87 1 8 16 25 9 32 62 103 
Febcuaxy 2 3 17 22 13 25 59 97 
Ha£t:h 3 8 13 24 11 28 58 97 

01Icncwn Race All Racea 

Part Adelaide Iodelaide other Part Iodelaide Iodelaide Other 
ftlnth Olurt Olurt OJurts 'l'otal Olurt Olurt OJurta Total 

JInJary'86 1 2 11 14 20 25 106 151 

Febcuaxy 2 2 12 16 15 37 109 161 

. Ha£t:h 2 4 6 12 17 27 109 153 

AprU 0 3 4 7 14 44 86 144 

Hay 3 3 12 18 12 38 92 142 

June 2 2 9 13 19 25 87 131 

July 2 5 10 17 25 27 92 144 

August 3 3 4 10 16 27 112 155 

Sept8Ib!r 0 2 12 14 7 23 97 127 
October . 2 4 15 21 15 33 105 153 

fbwII'ber ~ 1 5 7 9 19 58 86 

Dec:I!RtJer 0 2 3 5 6 53 85 144 

JInJary '87 0 2 4 6 10 42 82 134 

Febcuaxy 0 2 5 7 15 30 81 126 

Ha£t:h 0 1 3 4 14 37 74 125 

~. ~t of Qxrectional Servioea. 1986-1987. 
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can take up to a year, particularly on large fines when a long period 

has been given to pay. The mixture of influences which were irrpacting 

on the criminal justice system during the period of our study -

special training of police in Aboriginal community awareness, the 

alternative sentencing debate and improved access to CSOS for 

Aboriginal offenders upon magistrates and correctional staff, the 

Aboriginal community education process on payment of fines, the 

Aboriginal Community College, new legislation - may eventually emerge 

in the statistics as a general decline in Aboriginal fine default over 

the forthcoming year." 

A comparison of receivals and remandees by the Department of 

Correctional Services, by race and court between January 1986 and 

March 1987, has provided sane interesting results. Aboriginal 

receivals fran Port Adelaide Court were 59 for the five rronth period 

fran January to May, 73 for June to October and dropped dramatically 

to 39 fran November to March. For Adelaide this fluctuation was not 

nearly as pronounced with 68, 83 and 62 receivals for the respective 

period. Fran Port Adelaide Court there were 146, 128 and 126 

non-Aboriginal receivals, with an increase being shown fran the 

Adelaide Magistrates C,ourt of 319, 319 and 347 non-Aboriginal 

receivals (table 9). 

While the Port Adelaide Court and Adelaide Magistrates Court showed a 

47 percent and 25 per cent decrease respectively over the fifteen 

rronth period for Aboriginals, Port Adelaide showed only a 14 per cent 

decrease and Adelaide an 8 per cent increase for non-Aboriginal 

receivals over the same period. The rrost noticeable feature of this 

was the 47 per cent drop in Aboriginal contributions fran the 

experimental court which occurred, incidentally, over the intervention 

period between November and March. 

Similarly, between November and March ren:endee rates have had a 126 per 

cent increase for non-Aboriginals at the Port Adelaide Court (19 to 

43) and a 107 per cent increase at the Adelaide Magistrates Court (71 

to 147). For Aboriginals at the Adelaide Court a "86 per cent increase 

was also apparent (14 to 26), while at the Port Adelaide Court there 

was again a notable 58 per cent decrease fran 24 to only 10 remandees 

(table 10). We could perhaps fran this, deduce that our intervention 

campaign with the Port Adelaide police was rrore successful than we had 

imagined it would be and was possibly even rrore successful than our 
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~ 

PORt' AIELo\IIB mm III' RN::B N«) IHlIVIIlUAL FU£S IMFOSm 
20 0C'l'CllIm I9i6 10 S MAr 1987 

Aboriginal , Abor~in4l , Total , 
October '86 24 5.4 439 94.6 463 100 

NcM!Jttler 25 3.6 685 96.4 710 100 

Decentler 19 2.8 685 97.2 704 100 

January '87 9 3.0 268 97.0 274 100 

FebruaJ:y 36 12.8 280 87.2 316 100 

March . 27 2.7 1005 97.3 1032 100 

April 18 2.5 732 97.5 7SO 100 

Hay 9 2.4 377 97.6 386 100 

'roTAL 167 4471 

Source. South-Australian Fine Default Study 1986-87 
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0l'!'UCB ClOP BY RAa 1985-1987'" 
AlI!LUIB cam, sanK AlJS'I1W,IA 

1985 1986 
Nan- Nan-

1987 inlen. 
Nan-

AboriGinal AboriGinal AboriGinal AboriGinal AboriGinal AboriGinal 
No. • No. • No. • No. • No. t No. t 

42 10.7 452 6.5 48 12.2 440 7.0 13 12.0 79 13.1 

5 1.3 43 0.6 3 0.8 53 0.8 7 6.5 7 0.8 

6 1.5 40 0.6 3 0.8 35 0.6 - - 2 0.2 

20 5.1 1030 14.8 16 4.1 756 12.1 3 2.8 102 11.3 

15 3.8 465 6.7 16 4.1 523 8.4 1 0.9 45 5.0 

13 3.3 211 1.0 21 5.3 154 2.5 5 4.6 45 5.0 

14 3.6 105 1.5 31 7.9 115 1.8 6 5.6 16 1.8 

14 3.6 1043 15.6 9 2.3 860 13.7 2 1.9 125 13.9 

9 2.3 262 3.8 10 2.5 380 6.1 2 1.9 56 6.2 

14 3.6 238 3.4 8 2.0 206 3.3 3 2.8 38 4.2 

22 5.6 1389 19.9 21 5.3 1117 17.8 2 1.9 126 14.0 

5 1.3 103 1.5 5 1.3 108 1.7 - - 14 1.6 

17 4.3 199 2.9 10 2.5 272 4.3 3 2.8 26 2.9 

148 37.9 848 12.2 142 36.0 715 11.4 45 41.7 132 14.6 

43 11.0 417 6.0 50 12.7 418 6.7 16 14.8 63 7.0 

.- - 28 0.4 - - 25 0.4 - - 7 0.8 

4 1.0 97 1.4 1 0.3 81 1.3 - - 19 2.1 

391 lOOt 6970 lOOt 394 lOOt 6258 lOOt 108 lOOt 902 lOOt 

~I Office of Crime Statistics, 1985-1987, Adelaide. 

* 1987 preliminary 
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intervention at the courts. But we are reminded that there was 

another powerful influencing factor also at work, the Port Adelaide 

Community College. The police themselves had drawn to our attention 

that since the college had been relocated at Port Adelaide, street 

offending and excessive drinking at the local hotels had declined. 

Either way, these results were encouraging. 

A cross comparison of our collections on fines imposed on Aboriginals 

and non-Aboriginals at the Port Adelaide Court confirmed these 

impressions. Aboriginal rates have shown a steady decline from 5.4 

per cent of the total in October 1986 to 2.4 per cent in May 1987, 

with the exception of February (imnediately after the holiday period 

when the college was closed) which produced the unique rate of 12.8 

per cent (table 11). The college seemed to have had a general 

stabilising influence in the Port Adelaide Aboriginal community. The 

intervention project may well have had an added influence in lowering 

apprehension rates in the area between November and May. 

Figures, collected for the study by the Port Adelaide Police Division 

for a period of fifty days (14 April to 2 June 1987), show that of the 

687 persons they detained in their prisoner holding cells, 135 (20 per 

cent) were Aboriginals. Of the 146 held under the Public Intoxication 

Act, but not charged, 28 (19 per cent) were Aboriginal. Therefore, no 

rrore than 107 Aboriginals (15 per cent) were reaching the courts and 

presumably some of these were being acquitted. 

Data for Courts of Summary Jurisdiction was analysed primarily over a 

two year period* as well as preliminary information from the first few 

rronths of 1987 which was available. It is important to note that 

certain offences are excluded from these calcuations, these include 

minor traffic offences, local government by-laws and environmental 

offences. Thus, numbers are significantly lower than those collected 

by the researchers. Three courts were examined, Adelaide Magistrates 

Court, Port Adelaide and 'Other' courts for the rest of South Australia. 

Adelaide Magistrates Court 

Of the defendants appearing at the Adelaide Magistrates Court in 1985, 

5.3 per cent were Aboriginal, this figure raised slightly to 5.9 per 

cent in 1986. Over a third of Aboriginal defendants appeared on 

* Of these cases, findings for the last 6 rronths (Le. July-Dec 1986) 
were based on 85% of the total returns expected. 
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lIlI'LUIE HI\GIS'J'M'l'I! <XllR'l' BY !WE NO mN.'l'Y 
1985-19811 SClI11I J\llS'l'RALIA 

I! 185 1~186 

........ _1 • .~ • • Non 

" 
208 53.3 2580 37.0 171 43.4 2143 34.2 52 

20 5.1 280 4.0 18 4.6 203 3.2 4 

51 13.1 295 4.2 57 \4.5 290 4.6 12 

111 28.5 3813 54.7 148 37.6 3622 57.9 40 

390 100' 6~ 100' 394 100' 6258 100' 108 

~I South Australian Office of crime Statistics 1985-86 

H8? 

• .b1. • 
48.1 339 37.6 

3. 45 5.0 

11.1 47 5.2 

37.( 471 52.2 

1001 902 100' 



- 64B -

TJ\BLE 14 
MH3ER OF FINES AND A~ FINE NOJNr 

1984-19871 saJTH AUSTRALIA 

January - June 1984 July - December 1984 
No. $ No. $ 

ADEIAIDE COURT 
Aboriginal 278 32 174 48 
Non-Aboriginal 1769 80 1077 108 
Total 2047 (73) 1951 ( 103) 

PORT ADElAIDE COURT 
Aboriginal 44 46 72 53 
Non-Aboriginal 651 81 619 113 
Total 695 (79) 691 (107) 

OI'HER COURTS 
Aboriginal 492 48 347 68 
Non-Aboriginal 2436 110 2233 115 
Total 2928 (100) 2580 (109) 

January - June 1985 July - December 1985 
No. $ No. $ 

ADEIAIDE COURT . 
Aboriginal 116 62 92 87 
Non-Aboriginal 1296 103 1284· 131 

. Total 1412 (100) 1376 (128) 
PORT ADElAIDE COORT 

Aboriginal 54 64 69 58 
Non-Aboriginal 577 91 463 124 
Total 631 (89) 532 (116 ) 

OI'HER COURTS 
Aboriginal 337 83 288 116 
Non-Aboriginal 2333 127 .2199 154 
Total 2670 (121) 2487 (149) 

January - June 1986 July - December 1986 
No. $ No. $ 

ADELAIDE COURT 
Aboriginal 88 123 83 108 
Non-Aboriginal 1187 164 956 144 
Total 1275 (161) 1039 (141 ) 

PORT ADElAIDE COURT 
Aboriginal 47 84 45 84 
Non-Aboriginal 473 120 272 106 
Total 520 (116 ) 317 (103) 

OI'HER COURTS 
Aboriginal . 296 114 203 139 
Non-Aboriginal 2755 153 2061 152 
Total 3051 (149 ) 2264 (151) 

January - May 1987 
No. $ 

ADELAIDE COURT 
Aboriginal 52 11Q 
Non-Aboriginal 339 144 
Total 391 (141 ) 

PORT ADELAIDE COURT 
Aboriginal 8 134 
Non-AbOriginal 159 115 
Total 167 (116 ) 

OI'HER COURTS 
Aboriginal 92 107 
Non-Aboriginal 824 144 * 1987 preliminary 
Total 916 ( 141 ) 

Source: S.A. Office of Crime Statistics. 1984-1987. 
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charges of the Offensive Behaviour categories (37.9 per cent in 1985 

and 36 per cent in 1986). Non-Aboriginals appeared mainly on Driving 

Offences (19.9 per cent in1985 and 17.8 per cent in 1986) (table 12). 

The main penalty given to Aboriginals in 1985 at Adelaide was a fine 

(53.3 per cent). This dropped slightly to 43.4 per cent in 1986. 

Non-Aboriginals mainly received 'Other' penalties which included CSOs, 

bonds, suspended driver's licences and so forth (table 13). 

The average fine amount for both Aboriginals and non-Aboriginals has 

steadily risen over the past three years. In the first six months of 

1984 the average fine that an Aboriginal had to pay was $ 32 at 

Adelaide Court and $80 by non-Aboriginals. This had increased to $108 

and $144 respectively by the end of 1986. The indication fram 1987 

data is that the average fine amount will rise again (table 14). 

Port Adelaide Court 

A greater percentage of defendants at Port Adelaide Court are 

Aboriginal than at Adelaide Magistrates Court (8.8 per cent in 1985, 

10.2 per cent in 1986). The main offence type (25 per cent to 30 per 

cent), was also Offensive Behaviour. There was an increase in the 

percentage of Aboriginals appearing for Offences Against the Person; 

from 10.4 per cent in 1985 to 15.8 per cent in 1986 (table 15). 

Nearly half of the penalties given to Aboriginals were fines (49.0 per 

cent in 1985, 45.5 per cent in 1986), whereas 52.1 per cent of 

non-Aboriginals received 'Other' forms of penalty in 1985 and 30.2 per 

cent in 1986. There was an indication in the interim 1987 figures 

that more 'Other' forms of penalties may be being used for Aboriginals 

this year (table 16). 

Although between 2 and 3 per cent of non-Aboriginals received 

imprisonment between 1985 and 1986, 14 and 17 per cent of Aboriginals 

received this type of penalty (table 16). 

The average amount of fines rose for Aboriginals fram $46 at the 

beginning of 1984 to $84 at the end of 1986, and fram $81 to $106 for 

non-Aboriginals. Too few cases fram 1987 have been examined to 

provide a good indication of more recent trends (table 14). 
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0f'fllIiCB aaJP BY RACB 1985-1986 
PORI' AIEIAI[E <XlURT, samt AlBl'1IALIA 

1985 1986 
Non- Non-

1987 ~tedIa 
Nan-

Aboriginal Aboriginal Aboriginal Aboriginal Aboriginal Aboriginal 
flG. T NO. , NO. , flG. , NO. t NO. T 

26 10.4 247 9.5 32 15.8 207 11.6 1 4.8 29 7~0 

4 1.6 11 0.4 1 0.5 8 0.4 - - 4 1.0 

- - 16 0.6 1 0.5 19 1.1 - - 2 0.5 

7 2.8 410 15.8 6 3.0 230 12.9 2 9.5 48 11.5 

1 0.4 77 3.0 1 0.5 42 2.4 - - 13 3.1 

12 4.8 91 3.5 8 4.0 3S 2.0 1 4.8 14 3.4 

16 6.4 51 2.0 14 6.9 36 2.0 1 4.8 7 1.7 

8 3.2 390 15.0 8 4.0 269 15.1 1 4.8 52 12.5 

7 2.8 105 4.0 4 2.0 72 4.0 1 4.8 18 4.3 

6 2.4 88 3.4 6 3.0 60 3.4 1 4.8 12 2.9 

44 17.5 613 23.6 25 12.4 316 17.7 6 28.6 98 23.9 

- - 36 1.4 6 3.0 27 1.5 2 9.5 8 1.9 

9 3.6 82 3.2 8 4.0 65 3.6 1 4.8 13 3.1 

79 31.5 226 8.7 51 25.2 196 11.0 3 14.3 50 12.0 

30 12.0 133 5.1 27 13.4 133 7.5 1 4.8 36 8.7 

1 0.4 15 0.6 4 2.0 65 3.6 - - 12 2.9 

1 0.4 5 0.2 - - 5 0.3 - - - -
251 lOOt 2596 lOOt 202 lOOt 1785 lOOt 21 lOOt 416 lOOt 

~. Office of <:riIte Statistics, 1985-1987, Adelaide. 
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10ft' ArEIAIIE CXlJR2' BY MCE AN) P9GU.'1"1 
1985=1987. scum AllSI"RALL\ 

1"85 BI86 

I tIon • Non , I ... 
49.0 1040 40.1 92 45.5 745 41. 

4.4 122 4.7 14 6.9 114 6.4 

14.7 81 3.1 35 17.3 45 2.5 

31.9 1353 52.1 61 30.2 881 49.4 

251 100' 25~ 100' 202 lOOt 1785 100' 

~ South Australian Office of crime Statistica 1985-87 

". 
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8 38.1 159 38.2 

1 4.8 16 3.8 

5 23.8 17 4.1 

7 33.8 224 53.8 

21 100' 416 lOOt 
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Offence 1985 1986 1987 interilll 
~ Han- Non- Non-

AboriQin4l Aboriain4l Aboriain4l Aboriain4l Aboriginal Aborigin4l 
No. , No. , fob. , No. , Nc. , 1'10. , 

Offences 
Against 
Penon 275 19.8 965 8.8 253 18.9 1045 9.2 52 22.0 161 8.9 

Robbery 3 0.2 39 0.4 5 0.4 26 0.2 1 0.4 2 0.1 

Sexual 7 0.5 70 0.6 10 0.7 112 1.0 1 0.4 12 0.7 

Dntgs 47 3.4 1883 17.1 29 2.2 1797 15.9 10 4.2 J64 20.2 

Frat.d 7 0.5 l63 3.3 12 0.9 305 2.7 2 0.8 30 1.7 

8noD/c , 
Enter 108 7.8 353 3.2 103 7.7 390 3.4 15 6.4 46 2.5 

'lheft of 
Vehicle 79 5.7 204 1.9 120 9.0 287 2.5 28 11.9 41 2.3 

Shop 'lheft 19 1.4 1024 9.3 21 1.6 985 8.7 4 1.7 106 5.9 

Larceny 62 4.5 837 7.6 62 4.6 925 8.2 7 3.0 140 7.8 

UUawful 
Possession 23 1.7 287 2.6 24 1.8 412 3.6 1 0.4 63 3.5 

Driving 
Offences 171 12.3 2749 24.9 166 12.4 2582 22.8 29 12.3 458 25.4 

Possession 
of QJI'I 16 1.2 163 1.5 31 2.3 206 1.8 11 4.7 32 1.8 

Property 
CI!mIIge 110 7.9 481 4.4 111 8.3 586 5.2 13 5.5 98 5.4 

Offensive 
Behaviour 351 25.3 949 8.6 239 17.8 887 7.8 43 18.2 149 8.3 

Offence 
Against 
Good Order 104 7.5 524 4.8 132 9.9 635 5.6 19 8.1 83 4.6 

Restraint 
Order 8 0.6 97 0.9 21 1.6 94 0.8 - - 17 0.9 

other - - 39 0.4 - - J8 0.3 - - 3 0.2 

'I01'AL 1390 100' 11027 100' 1339 100' 11312 100' 236 100' 1805 100' 

~. Office of CrimI! Statistics, 1985-1987, Adelaide. 
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Other Courts, S.A. 

Of defend~ts appearing at all other courts in the state 11.2 per cent 

\\'ere Aboriginal in 1985 and 10.6 per cent in 1986. Although Offensive 

Behaviour offences \\'ere c~n, nearly one fifth of Aboriginals 

appeared on charges relating to Offences Against the Person (19.8 per 

cent in 1985, 18.9 per cent in 1986) (table 17). 

A fine was the !TOst awarded penalty to Aboriginals in 1985 (45 per 

cent) but 'Other' penalty was !TOre ccmron in 1986 (40 per cent). A 

higher proportion of Aboriginals than non-Aboriginals received 

imprisonment, (1985 11.8 per cent of Aboriginals compared to 3.4 per 

cent non-Aboriginals and in 1986 16.4 per cent of Aboriginals compared 

to 4.0 per cent ncn-Aboriginals \\'ere imprisoned) (table 18). 

The average fine aroounts have increased for both Aboriginals and 

non-Aboriginals over the the two years. Aboriginals had to pay an 

average of $48 in January-June 1984 and $139 in July-December 1986. 

Preliminary results fran 1987 show that this arrount may decrease in 

the future (table 14) (South Australian Office of Crime Statistics, 

1984-1987). 

Sunmary of results 

. Fran the period of the intervention, October 1986 to May 1987, our 

collections showed that 166 Aboriginals and 4,471 non-Aboriginals 

received fines at the Port Adelaide Court - including all minor 

traffic offences. The comparative rates of individual fines ~sed 

on Aboriginals to non-Aboriginals shCJWe9. a general trend towards the 

decline, as mentioned earlier, fran 5.4 per cent for October 1986, 3.6 

per cent for November, 2.8 per cent for December, 3.0 per cent for 

January 1987, 2.7 per cent for March, 2.5 per cent for A.pril and 2.4 

per cent for May, with the unusual rate of 12.8 per cent for the rronth 

of February (table 11). 

In November the Port Adelaide Clerk of the Court forwarded an Early 

Warning Notice to the Aboriginal Legal Rights Movement of six people 

who \\'ere about to default on their fines. The rrovement's field 

officer, Mr. Kevin Taylor, told Mr. Harris that five of these people 

\\'ere visited at their hares in order that the procedures for 

preventing default could be explained to them. Notification cards to 

call the ALR-i \\'ere left for those who \\'ere not hare at the time of the 

visit. The sixth person was sent a telegram to their residenc;:e at 
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AU. 0l1ER <nJRTS BY RACE NO PeW.TY 
1985=1987. samt Alm'RALIA 
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" 
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Port Lincoln. During his perioo of intervention Mr. Harris atterrpted 

to contact seven IIDre people at their hares and sent out a follow-up 

letter (Appendix 3). Four of the people visited assured Mr. Harris 

that they would make arrangements for an extension or payment of their 

fines. None felt they needed any assistance in approaching the court 

to make these arrangements. 

In both the case of those contacted by the ALRM and the Project 

Researcher the court received no response. The Clerk of the Court 

infonred Mr. Harris that Aboriginals rarely payoff their fines, make 

any contribution on their fines or ask for an extension of tiIre. The 

exercise of early warning intervention at the Port Adelaide Court 

clearly failed to change this pattern. Warrants for the arrest of 

those persons were issued. Mr. Harris noted that in his visits to 

Aboriginals the majority expressed feelings of anger and frustration, 

(in one case he was assaulted) and this was particularly true of those 

in the 25 to 45 year old age group, he said. 

The researcher's data collections confinn that no extensions were 

granted by the Clerk of the Court to Aboriginals during the tiIre of 

this study. Only two '~ines were paid in part, and ten fines were paid 

in full by Aboriginals between October and May, no warrant suspension 

orders were issued, and no orders to revoke suspension of warrant were 

issued for Aboriginals. In relation to the number of Aboriginals who 

received a fine during that" perioo (159) only 1.2 per cent paid their 

fine in full and 6.2 per cent paid their fine in part - proof enough 

that the fining system for Aboriginals is not working. 

On its March 1986 to February 1987 figures for the general community 

service order program the DepartIrent of Correctional Services can show 

a record growth of this program acccmrodating approximately 375 orders 

in March 1986 to over 700 in February 1987 (figure 8). Unfortunately, 

we must again report a poor response - this tiIre on the part of the 

experiIrental court. Only eleven CSO orders were given for Aboriginals 

at the Port Adelaide Court between August and November 1986, up until 

April after that tiIre no IIDre records of CSO orders _for Aboriginals 

have reached the DepartIrent of Correctional Services. The Adelaide 

Court ordered four CSO orders for Aboriginals between August and 

November 1986, and no IIDre have been recorded since that tiIre. A 

total of 43 CSOS were ordered for Aboriginals by all Other Courts in 

the state for that perioo. Not a goOO figure in relation to the high 
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rate of inI>risonment by fine default (table 19). For the year 1985 / 

1986 the Department of Correctional Services reports a total of 95 

community service orders for Aboriginals (89 for males and 6 for 

females) - 13 per cent of all CSO orders in the state (724: 655 males 

and 69 females). Probation was the ITOst frequently used supervisory 

order for non-Aboriginals (a total of 1010), whereas this was even 

less frequently errployed for Aboriginals (a total of 89) (table 20). 

We would suggest that the whole community corrections fomat be looked 

at again in regard to Aboriginal sentencing. 

The results of our attitudinal survey alIDng fifty police officers in 

the Port Adelaide area are interesting: 96 per cent of the--officers 

did not believe that Aboriginals were 'the ITOst disadvantaged group in 

·Australia', 62 per cent claiIred to have received sane training in 

Aboriginal culture and issues and 46 per cent said they found this 

training infonnative enough; 56 per cent did not see any rrerit in 

errploying Aboriginals throughout the mainstream of the Police 

Department. Although 78 per cent of the police officers were familiar 

with Aboriginal service agencies and organisations in their area only 

30 per cent said they would consider liaising with any of these groups 
, 

in regard to offending .behaviour by Aboriginals, with the exception of 

the Aboriginal Legal Rights MovE!Irent (98 per cent); 70 per cent did 

not agree that the majority of Aboriginal offending in their area fell 

within the minor offence categories. In being asked to consider ways 

in which minor offending ·charges could be reduced, only 30 per cent 

naninated 'better police/Aboriginal communications', 8 per cent 'ITOre 

infonned policing on Aboriginal culture and needs', 6 per cent 'an 

increase in police counselling and warnings' and 36 per cent 'ITOre 

recreational facilities and programs in the community'. On the other 

hand 88 per cent were in favour of 'a greater interest shown by the 

Aboriginal community towards their own people'. Only 26 per cent of 

the officers claiIred to have had any social or recreational contact 

with Aboriginal people. Sc:xre were errphatic that they did not! 

The ITOst carrron therres recorded on the last question, which gave the 

officers the opportunity to make corttrents, were that Aboriginal people 

were treated better than other groups, that they neglected their 

children and had no respect for other people or property. Aboriginals 

needed to be 'taught right fran wrong' and needed to be given basic 

'education in the law', 'alcohol avoidance' and '~ride in themselves'. 

'Police learning about Aboriginal culture does not help in the second 
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and third generation urban Aboriginals - who have also lost much of 

their traditional culture'. 'If Aboriginals were less hostile towards 

police, then police may be less hostile in certain situations'. 

'Aboriginals seem to bait police and abuse' them for no reason'. 'They 

have got to learn that they are not above the law'. These responses 

are probably representative of attitudes in the South Australian 

police force and likely ,of a significant proportion of white Australia 

(Appendix 6). 

In surrming up the feelings of police expressed to him during his 

project, Mr. Harris noted that: 

They appear to have limited understanding of the problems 
affecting Aboriginals. They are quick to say Aboriginals 
are in receipt of too much funding assistance. They claim 
they would like to have the benefits Aboriginals receive. 
My reasoning is that they want everything. Aboriginals would 
be content generally, to be accepted and treated as equals 
rather than to have land rights and more government money. 

Although there is not roam to discuss these issues further, it is 

clear from those corrrrents made by Aboriginals about police (Appendix 

5) and those made by police about Aboriginals that a stark background 

of mutual intolerance pervades the urban situation. Many of the 

problems and sentiments which are expressed here are not really 

cultural but, by a comparison with similar situations in Britain and 

the 'United States, purely racial issues. 

Methods for implementing change is a strip of unworked ground in both 

theory and in practice. The functional and practical mechanisms which 

should facilitate innovation, and accompany legislative reform and 

intent are, in comparison to other forms of research quite unexplored. 

A recommendation for improved communications between the relevant 

criminal justice agencies in South· Australia Was made in 1984 in the 

Department of Correctional Services,fine default report. From the 

perspective of our intervention study, we can only confirm this need. 

In establishing our own network of communication between correctional, 

court, police and community agencies we found that there were areas of 

misinformation, ignorance and contradiction within the system. 

Intense territoriality is always the first sign of insular 

departmentalisation. The exchange of information, the sharing of 

ideas and concerns and the action of joint problem-solving should not 
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threaten the integrity of each agency. But it does promise to expand 

the knowledge, irrprove the relations and flush out the grey areas of a 

system in which the participants share a professional role. On the 

whole, the researchers found the agencies and departments we spoke to 

to possess an abundance of goodwill, willingness for self-examination 

and ability to cope with observations and comments which were 

irrplicitly critical of them - particularly when these were presented 

in the context of problem-solving action. We feel that this goodwill 

could be tapped in any exercise for the examination of problems _ 

related to the criminal justice system, or in the irrplerrentation of 

change. 

In addition to helping to tap this goodwill, and to raise 

consciousness of the nature of Aboriginal fine default, this study has 

also helped to pinpoint a number of problem areas within the system. 

The first and rrost obvious one is the unwillingness of rrost Aboriginal 

people to pay fines. An order of a fine for an Aboriginal is a 

defacto order of irrprisonrnent, no matter how small the offence. On 4 

November 1986 the Aboriginal Fine Default Study listed to the South 

Australian Attorney-Ceneral, Hon. C.J. Sumner, its findings to date, 

and made recommendations /to be considered under the forthcoming 

Criminal Courts (Sentencing) Bill (1987). In this letter it urged 

that a special Aboriginal Community Service Order Program be set up 

for Aboriginal people in the rretropolitan area; that the minimum forty 

hours of work be dropped to sixteen hours (two day's work) or 

twenty-four hours (three day's work) in order that small fines could 

be replaced under this order; that the criteria for suitability under 

the Offenders' Probation Act be reviewed in order that Aboriginals 

were not so readily disqualified fran CSOs; and that the governrrent 

seriously consider making the community service order a genuine 

sentencing option to magistrates (Appendix 7). 

Although we cannot claim that the Aboriginal Fine Default study 

irrpacted upon its target court, at Port Adelaide, in the manner in 

which it would have liked to, we were able to identify SorTe of the 

obstacles preventing this change in the system. We were also working 

in the shadow of forthcoming legislation which, had this already been 

passed, would have made our position rrore credible - particularly with 

the magistrates. Magistrates, themselves, stressed to us the need for 

wdrkable law which would make -it easier for them to give coomunity 

service orders to Aboriginal offenders. Senior correctional officials 
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expressed frustration over the lack of response to proposals they have 

9Ut to the Attorney-C-eneral' s Department for the incorporation into the 

new sentencing bill, measures which would broaden the use of CSC, and 

for the setting up of a CSC fine default scheme. Sane of these proposals, 

incorporated in the first draft of the new Criminal Law (Sentencing) Bill, 

were dropped in the later draft in May 1987. 

The question of the under-employnent of carmmi.ty corrections for 

Aboriginals is one which needs to be rrore courageously addressed as a 

problem of policy and practice within both the department and with the 

magistracy - this VKlUld be the preferable arena in which to cc:rre to 

tenns with it. The l"'.igh rates of Aboriginal imprisonment by fine default 

will continue until this issue of sentencing alternatives is taken 

ser~ously. While legal, its effect may well constitute an issue 

of hmnan rights which, in the present climate of Australian race 

relations and widespread concerns about Aboriginal criminal justice, 

cannot be ignored. 

The Cr~l Law (Enforcement of Fines) Act, 1987 (read for the first 

time in A;>ril 1987 Appendix 8) could be seen as an interim measure to 

test the water before the sentencing bill was finalised. It has not 

gone so far as to make CSCs a direct sentencing option to magistrates, 

but it has introduced the rrore lengthy option of CSCs by fine default. 

Again we can see this as causing problems in the Aboriginal carmunity. 

Hardship, of the person liable to pay the fine, ImlSt be derronstrated 

to the Clerk of the Court in order to gain pennission to work off a 

fine by ccmnu.ni ty service work. Unless sane educative mechanism 

at the courts is in place - either by way of the Aboriginal Legal 

Rights ~ement or by way of an Aboriginal court advisor (similar to 

the role perfonned by Mr. Harris during our study) - Aboriginal 

offenders may not use this opportunity open to them. 

The Department of Correctional Services will also need to be properly 

equipped to take on the influx of fine defaulters into these programs 

which they anticipate will result fran this refonn. If this new policy 

for the conversion of fines into CSC orders becanes fully adopted and, the 

administrative and staffing arrangements to facilitate this change are 

put in place, this might be a breakthough in the problem of imprisonment 

for fine default - not just for Aboriginals but for the general population 

as well. But it will not solve the problem of default itself. 
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Court and legal rights officials fram the Port Adelaide court conclud~ 
at the end of our study that they had been made rrore aware of the 

problems Aboriginals were having with the system through their exchanges 

with Mr. Harris, and their observation of a role he perfonned in the 

education and. information of Aboriginals of this system during the course 

of his intervention. Merrbers of both the court staff and the ALRM said 

they could see a pennanent role of an Aboriginal court advisor being 

created. Unfortunately, the ALRM, which would be best placed to perfonn 

this function, claimed to be already over-burdened with court defence 

related work. 

Police, on the other hand, felt that the emphasis of this study upon 

Aboriginal fine default trivialised the number and seriousness of offences 

ccmni.tted by Aboriginals - particularly in regard to offences against the 

person and property. Greater effort, they felt, should be directed towards 

the prevention and detection of these offences. A study might rrore properly 

look at the frequency of Aboriginal offending and the reasons why so many 

Aboriginals commit offences as the relevant factor of over-representation 

of Aboriginals in prison. The Port Adelaide sub-Clivision particularly 

endorsed educational and preventative policing programs, specifically 

aimed at children and juveniles, as the areas for primary focus. We 

would certainly encourage these initiatives. 

We feel our study has helped to develop an understanding of 

action-oriented research and has helped to raise consciousness in the 

justice system about Aboriginal fine default. It has identified sane 

of the systemic obstacles and has stimulated (even provoked) a process 

of interdepartmental debate. While useful in throwing light on problem 

areas, intervention should not be seen to be an end in itself. 

Ultimately, it is the criminal justice agencies which must examine and 

respond to these issues which, no doubt, many feel we have only touched upon. 

We hope that this debate can be taken up and built upon in the future by 

justice agencies in South Australia. 

Preventative action is always the preferable approach when it canes to 

the lives of people who offend, and whose children will offend unless 

shown another wav. Any ccmnuni ty-based action, such as those run fram time 

to time by the police and other approaches similar to those employed by the 

Deparbnent of Ccmnuni ty Welfare for juveniles, should emerge as our 

highest priority. 
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Observations: 

There were clear reservations among the Port Adelaide magistracy 

about the use of community service order programs for Aboriginal 

offenders from their area. This was partly attributed, they said, to 

the kind of Aboriginals they received and the subsequent poor record 

of these offenders on the local CSO program. The Port Adelaide police 

also drew to our attention the fact that a substantial prpportion of 

the offending population which they were dealing with were transients 

- persons who had came to the area from Elizabeth and Salisbury, for 

instance, frequently·for the purpose of drinking and entertainment. 

Such persons were roore likely to breach their supervision order. 

The perceptions of some magistrates at the Port Adelaide Court of 

the success record of Aboriginals referred to the local community 

service order program were different than those of the correctional 

staff who managed that program. They assured us that Aboriginals 

referred to that program had had an acceptable to good record of 

success in completing the program. 

Court staff were roost willing to provide early warning notices of 

potential fine defaulters and to negotiate payment by instalments 

arrangements for Aboriginals who approached them. This did not appear 

to be a very t:i.rre conSuming task and could possibly be continued. It 

was, however, noted that few Aboriginals approached the court for 

extensions. 

The provision of comprehensive background reports and sentencing 

option recommendations fram legal counsel seemed, on the whole, a 

welcomed idea by the magistrates and could be established as part of 

regular procedure. 

• Constant frustration and misccmm.mication between the ALRM and 

their clients appeared to exist. Al::xJriginals frequently CClllplained 

that they received inadequate legal representation, although it was 

also admitted that the service was overstretched. 

In the Project Researcher's estimation, a significant proportion of 

those Aboriginals he spoke to would have been interested in a 
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comnunity service order instead of a fine, particularly if it was on 

an Aboriginal program. 

'!he general consensus aroong Aboriginal offenders was that CSOs 

'would be good for those who preferred them' b\,lt on the whole this 

option was infrequently available to them. 

The lack of familiarity with CSOS, and what they might involve in 

the way of personal carmitment carpared to the 'easy life' of prison, 

disinclined sane Aboriginals from CSC programs. 

Some older Aboriginals felt that CSOS might help to reduce 

aimlessness and 'laziness' in younger Aboriginals and might even be 

constructive in teaching work skills. 

It was the unenployed younger men, 20-30 year olds, who expressed 

rTOst frustration and hostility towards the criminal justice system. 

It was broadly asserted by Aboriginals that rTOst of them couldn't 

affom to pay their fines or would not pay them as an act of 

retaliation towards the 'White . System' . 
i . 

Aboriginal camuni ty groups appeared rTOS t willing to becane 

involved in the establishment of CSC programs for Aboriginals, but 

should be given the courtesy of genuine, not token, involvement if 

this goodwill is to be maintained. Avenues for work are claimed by 

them to be both diverse and abundant. '!here is a sense of expectation 

in the Aboriginal carmuni ty which should not be undervalued or allowed 

to wane. 

Aboriginals nade a clear distinction between 'punishment' and 

'treatment'. While rTOst of them did not question the rightness of 

punishment for an offence, they did question the rightness of the kind 

of treatment they received. '!hese criticism:; were aimed at police, 

courts and 'the system' generally. 

'!here were constant allegations of dishonesty and brutality by 
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Aboriginals against 'certain police officers'. Experiences of 

ill-treatment appeared to have dope considerable injury to black/white 

relations in general and to Aboriginal/police relations in particular. 

Many Aboriginals felt an overwhelming sense of intimidation within 

the criminal justice syst~. The superior air of magistrates, court 

staff and police made them 'feel less than htunan'. Minor offenders 

did not think this was fair in relation to the seriousness of their 

crirre • 

We must report that the general condition of the relations between 

Aboriginal people and the South Australian crllninal justice system 

seems one of acute alieniation. People will injure themselves and 

their families rather than pay a penny to the perceived 'White 

Sys tem' • This is not going to be an easy syndrome to break, short of 

calculated, unconditional, diversionary reform at the legislative 

level which ensures the rechannelling of rrdnor offenders into 

different forms of sanctions other than fines. 

The view that there is 'a law for the rich and a law for the poor' 

is not one held by Aboriginals alone. Class and racial distinctions 

in the application of the law are both dangerous in fact and dangerous 

in theory, and should not be given opportunity to flourish. Judging 

by experiences in Britain and the United States, it is likely that 

tssues of difference of race rather than difference_of culture will 
emerge .as centra.l in the urban setting. Although perfonning an undeniably 

vital peacekeeping role we do not feel that the police force should carry 

the full burden for bringing peace to inter-group relations. Volunteer 

social groups, educational, sporting and recreational activities, 

youth programs, community groups and dispute mediation endeavours 
provide a fruitful soil for fostering unoerstanoing and mutual restraint. 

• Aboriginals contended that they were over-policed and under-educated 

while police asserted that we were in danger of trivialising. what was 

actually a serious state of recurrent offending. The latter stressed that 

there was an urgent need to change Aboriginal attitudes towards people 

and property through education and training. 

Pro-active methorls of crime prevention, in both community policing 

and youth development activities, should emerge as central in any 
discussion of Aboriginal criminal justice. 
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This study noted an undercurrent of antipathy between Aboriginal 

and non-Aboriginal society. The point of juncture of this antipathy 

is the Aboriginal recurrent offending population (which probably 

catches in its net a large number of people who should never be 

there), and arresting patrol.Iren. Australia's history of carnage of white 

against black is perceived by Aboriginals as being perpetrated by the justice 

system in a roore respectable guise. This may sound melodramatic, and 

we have heard it all before, but unfortunately it is very real to 

those lives it directly affects (Appendix 5). The best way of dealing 

with this is to replace it with other kinds of rrerrories of a roore 

constructive kind. Despite their bad experiences many Aboriginal 

people are still prepared to put their confidence in genuine 

collaborative change. 

In the early part of this study we became aware of two conundrums 

confronting the Department of Correctional Services. The first, 

concerning the conflict between the department's objective to 

establish and successfully maintain the credibility of general 

community service programs and the objective of making this 

alternative available to Aboriginal offenders; and secondly, the need 

of the department to secure the co-operation and continued support of 

the Abor~ginal community for a specialised Aboriginal Community 

Service Order Program and the department's own need to solve the 

various logistic and internal difficulties which the establishment of 

this program created. Wi th the irrplerrentation of the NoI1fJOOd program 

in January 1987 these two problems may be resolved. 

The magistrates and the researchers agreed that, while intervention 

might be helpful, ultimately roore resources should go to programs of 

crime prevention. Children and juveniles needed government attention 

before offending records had been established. A recent drop in 

numbers of Aboriginals attending two local hotels which had been 

notorious for their brawls, and a drop in Aboriginal offending in the 

area was largely attributed to the relocation of the Aboriginal 

Community College at Port Adelaide. 
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Appendix 2 

EARY WARNING NOTICE 

Aboriginal Fine Default Study 

Aboriginal Legal Rights HoveMent. 
124 North Terrace. 
ADELAIDE. S.A. 5000 

TO WHOM IT HAY CONCERN 

Please find attached a list of persons fined for whom warrants 
are about to be issued. 

Following our agreement in conjunction with your organisation 
to assist in the Aboriginal fin. defaulters study. it would be 
in the best interest of those fined if they could be encouraged 
to payor seek extension of time to pay before further con­
sequences are incurred. 

I trust your organisation will follow these up as soon as 
possible. 

Clerk of Court 
PORT ADELAIDE COURT 
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OFfiCE Of ABORIGINAL AFfAIRS 

......................... ~ ................... .... 1Cl'_."_ 213 3.495 

................... --.. " ... " .... MIC.....c .... 
--. OM 10/27 ,_ ... . 

21st April. 1987 

Dear 

I .. working on a Project which alms to reduce the high 
nUMbers of Aboriginals being goaled for fine default in 
South Australia. 

I bave an arrangement vi th the Clerk of the Court. wh.re the 
Clerk gives .. notice of Aboriginal people who have b.en fined. 
and the dates that those people's fines are to be paid by. 

Uusually when no-one pays their fine on tiDe. a warrant is 
issued for their arrest. However. because of -r arrangeDent 
with the Court at Pt. Adelaide. I .. able to visit Aboriginal 
people to ~et them know that their fine is still outstanding. 

After I have advised Aboriginal people in this way. the person 
will then need to contact the Clerk of the Court to arrange 
an extension of time to pay their fine. 

If you have not -.de any arrangeDents to have your time extended. 
then I would urge you to do this as soon as you can before a 
warrant is issued. 

If you would like any assistance in approaching the Clerk of 
Court at Pt. Adelaide. then I will .be happy to help you in this. 

I can be contacted on (213 34951 

Office of Aboriginal Affairs. 
6th Floor. West Wing. 
50 Grenfell street. 
ADELAIDE. S.A. 5000 

~he best times to contact .. in the Office are between 1.30 -
5.00 p •••• Konday to Friday. 

Yours sincerely. 

#~ 
Kicbael Harria 
PROJECT OFFICER 
OFFICE OF ABORIGINAL AFFAIRS 



Appf'ndix 4 

Of ACE Of ABORIGINAL AfFAIRS 
.............. 

ABORIGINAL FINE DEFAULT STUDY 

A r .... cch Proj.ct .LMed .t r.ducin, the hi'h nu.bera of 
Abori,in.l people ,o.l.d for fin. d.f.ult in South Au.tr.lia 
i. bein, conducted .t the Pt. Adel.id. Court. 

An Abori,inal Project Offic.r (Hich.el H.rri., vill b. at 
Port Adel.ide Court •• ch d.y f~ ,.00 •••• - 1.00 p ••• 

Betveen 9.00 •••• - 10.00 •••• the Project Officer vill 
introduc. ht.self to Abori,in.l people and if th.y h.~ no 
objection.. expl.in the Project in d.t.il .nd how it i • 
• ~ct.d to ben.t~t Abori,in.l peopl •• 

The,project Officer is not .t the Court to provide. Le,.l 
Aid Servic •• 

The Project Offic.r'. ultt.at •• t. i. to proMOte the u.e of 
.ltern.tiv. pen.lti •• other th.n fine. or d.tention in di.­
cUs.ions vith Ha,i.tr.t... .nd to furth.r .s.i.t Abori,in.l 
people by explainin, the Proj.ct .nd hov c.rt.in .rr.n,e .. nt • 
.. de with the Court can h.lp Aborigin.l people ov.rcome the 
probl .. of def.ultin9 lnot paying fine.'. 

The Project Officer"vill r.que.t Aborigin.l people to fill out 
.... 11 que.tionn.ir ••• kin, ba.ic que.tion •• bout th.ir income. 
fin.ncial comNit .. nt •• nd .bility to pay fin ••• 

Once again'poople are r..tnded that if they h.ve .nyobjection. 
to the Study or in particular being que.tioned. then th.y hav. 
the right not to participat.. • 

Hovever. you .re u~ed to con.ider this Proj.ct •••• v.ry effort 
i. b.ing .. d. to bClng .bout chang •• in the folloving .r •••• 

- Aborigin.l. .r • .ore th.a .ight tt... the nor.al 
pri.on popul.tioa. 

- The Project. ultiMate .iM i. to r.duc. tho •• high 
numbers through • v.ri.ty of .ctions during the 
cours. of this Project. 

- Through .xt.n.iv. con.ult.tion vith rel.v.nt 
depart .. nt •• nd Aborigin.l org.ni.ation. dev.lop 
appropri.te Aborigin.l C~nity S.rvic. Work 
Progr ..... and pro.ote their u •• ~ng.t Hagi.tr.t ••• 

- Gen.rally to be .v.il.bl. on th~ ground to ••• ist 
Aboriginal people .t the Court by providing infor..- -
tion .bout the Proj.ct .nd hov our .ction. during the 
cours. of the Project can h.lp th_. 

One •• g.in you .r. r .. inded th.t this Proj.ct i. to benefit 
Aborigin.l off.nd.ra. 

If you would like to knov .ore .bout this proj.ct .nd how it 
c.n h.lp you. pl •••• contect Hich.el H.rri •• Proj.ct Offic.r. 
Offic. of Aborigin.l Aff.irl. 6th floor. West Wing. 50 Gr.nf.ll 
Str •• t. Adel.ide. Ph. 21l l4ge. 



Appendix 5 

Aboriginal Views at the Port Adelaide Court 
Conversations by Michael Harris 1986-1987: 

(Names and dates of these conversations have been omitted to preserve 
the anonymity of those interviewed. Initials have also been changed). 

on Camuni ty Service Orders 

I spoke with a person, whan I already knew and proceeded to 
infonn him about the Aboriginal Fine Defaulters Study ••• I 
explained that a new Aboriginal Camunity Work Program had 
been initiated, and was administered from Norwood camunity 
Correction's District Office ••• The person showed genuine 
interest in this. He asked if there would be IIDre programs 
like the Norwood project. I explained that this was dependent 
upon the Norwood project demonstrating some success ••• I 
suggested to the person that he should discuss with his lawyer 
the Norwood project and request him to make a formal 
sul:xnission on his behalf advocating for a CSO work order. 

This person showed a keen interest at the availability of CSOS 
for Aboriginals and said this is something Nunga's have wanted 
for years. I I personally would like to work off time on a 
camunity work program, on the condition that the work was in 
the Aboriginal camunity'. 

I asked what he thought about doing CSOs as opposed to being 
fined. For his six offences he could total something like 
$1,500. He said that was alright as long as he gets time to 
pay. I said wouldn I t you be better off on a work order. He 
said that if he wanted to go interstate or sleep in he 
couldn I t do those things because he was bound to the camuni ty 
WOI:k order, to report for work so rrany hours a day. 10. K. I 
know I will be out of pocket for a while, and 11m unerrployed -
my reasoning may sound strange to you but it suits me ••• Anyway 
if I get a fine I can always piss off if I get sick of paying 
itl. 
I said, 'do you realise you are jeopardising yourself and your 
girlfriend who's pregnant? Have you considered how you may 
affect other people?'. 
IYes, but this is something 11m used to doing. Anyway, if I 
take off I would arrange for my girlfriend to meet me later. I 
lItis none of my business ' , I said, 'but what if your 
girlfriend doesn I t want to follow you around that way? I 
'Well ' , he said, I 'We I 11 see about that ••• you probably think 
11m a bastard of a bloke ' • 
I said I I don I t think that at all, I do think you I re being 
unreasonable, especially as there are others you are not 
considering. I know it's hard, especially for a lot of black 
fellas, but going the negative way is not going to help 
anybody, you I re the one who stands to lose I . 
He then said, I You know you Ire o. K. I I ve never been lectured 
to by another koorie and sat there till they've finished. 
Usually if anybody tried to give me advice I just tell them to 
get f •.. d, but you got a way with words. I'll tell you what 
brother~ if my lawyer turns up later, I will ask him to push 
for camunity se!:vice work. Thank you for talking to mel. 
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'I know for a fact that Irost Aboriginal prisoners would have 
liked the chance to have been given CSOs where they had been 
given fines instead. Aboriginal waren prisoners need 
consideration too. A woman gets arrested for shoplifting, she 
gets a fine, she can't pay. She gets a warrant, gets arrested 
and gaoled for default. She may have children. I know of 
cases where this has happened. The police have cane and 
arrested the Irother with warrants. They take her regardless 
of the little children being left in the house alone. I'm not 
saying that this happens all the tiIre, but I'm saying that 
I've witnessed it happen with certain police officers who have 
got it in for black fellas'. He said the information I 
provided was useful and while he was familiar with court 
process the information would assist those Aboriginal people 
who were unfamiliar and had a tendency to becare easily 
intimidated by the authoritative air surrounding the court. 

One man who appeared older than the others said that he had 
worked on CSOs in the country a few years ago and that it's 
not all that bad, it only keeps you out of the pubs and areas 
you'd probably be at otherwise and it's far better to have 
your Ironey than have to pay it out on fines. 

All three rren were in their late 30' s and agreed that CSOS for 
the younger Aboriginal males was irrportant. 'A lot of the 
young guys today are very lazy', they said. 'A lot could be 
blarred on welfare and social security, because we believe it's 
made a lot of us soft. Young guys today think they're rren if 
they're good fighters, but don't accept responsibility for 
their families and children'. 

EW said that Irost Aboriginals he knew as offenders would have 
liked CSOs as opposed to fines. He said that he was aware 
that sarething was happening in regard to an Aboriginal CSO 
scherre, and that he had heard about this through his 
involverrent as a volunteer with the Aboriginal Sobriety Group 
in 1985. 'Back then there was a lot of talk about developing 
a Carmuni ty Work Scherre for Aboriginal offenders. I seerred to 
go quiet for a while and I understand that negotiations 
regarding this scherre seriously began again in 1986'. EW 
said that since the employment of an Aboriginal Liaison 
Officer in the Departrrent of Correctional Services, this 
person had been involved in much of the discussion regarding 
the scherre. He said that the liaison officer had had a lot of 
discussions with Aboriginal prisoners and offenders, talking 
about health, recreation, education and skills programs. 
However, despite that person's efforts in translating 
prisoner's views into proposals to the Departrrent it appeared 
that her submissions to the Departrrent' s hierarchy 'fell on 
deaf ears'. I said, without making any excuses, that it would 
be fair to say that the departrrent has looked seriously at the 
problem of over-representation of Aboriginals in the prisons. 
It has entered into negotiations with representatives of the 
Aboriginal community with the intention of jointly formulating 
a suitable proposal which would accommodate the needs of 
Aboriginal offenders. Such a scherre is now available. 
Through the efforts of the Departrrent of Correctional Services 
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and the Aboriginal coomuni ty an Aboriginal Coomuni ty Work 
Schene was inplenented on 20 January 1987. EW said, 'well 
that's a surprise, after all this ti.rre. Do you think it will 
work'?'. I said I had a lot of faith in the scheme, mainly 
because of the enthusiams held by staff involved directly with 
the schene. The schene operates fran the Norwood District 
Office of CommUnity Corrections and pending its success, will 
be expanded into other District Office locations, metro and 
countI:Y. He said, 'Well I'm glad to hear about that'. 

'I really hope sane thing happens for nungas out of your work. 
Personally, I think I'll get gaoled over these new charges. I 
don't really think I'd like to do coomunity work but that's 
not to say that others won't want to. I just hope you can do 
sarething for the people' • I explained that this was my aim. 
I said that I'm working with sare other people who are not 
Aboriginal but veI:Y supportive of the need for change. Much 
of my assistance and support in this Project have been given 
by non-Aboriginal people. GR said this was good, 'but beware 
of them because they might be using you'. I said I didn't 
believe this to be the case, and that if I thought it was, I 
wouldn't continue with the project or I wouldn't have accepted 
the job in the first place. 

JE is known to me personally, he said he was aware of this 
project, in fact he said quite a few nungas were aware that 
sarething is going on at Port Adelaide Court. He said, 'it's 
about ti.rre sarething was done to look at this problem. Most 
of my relations have or are being affected by heavy fines, and 
then having to be gaoled because they can't pay them. 
Coomuni ty Work is a good idea. There are not a lot of nungas 
around who are offenders getting put on CSOS. I'll be O.K. 
myself because I'll be able to pay my fine if I receive one. 
I'm pretty scared about going to gaol, that's why I always pay 
my fines on ti.rre. I'm not shy so if I'm having any problems, 
I ring the Clerk of the Court myself and ask for an extension. 
A lot of nungas wouldn't bother, I guess that's the reason 
they usually end up in further trouble'. 

on Fines 

I spoke to WS outside of Court. He showed interest in my 
handout and was eager to hear more about how the study can 
help Aboriginals. He stated that he usually encountered 
problems paying fines on ti.rre and usually ended up being 
gaoled for fine default. The reasons for not paying were not 
because he couldn't afford to, but because other things took 
priori ty over things such as bills. He didn't mind doing ti.rre 
for default. It gave him the opportunity to recuperate fran 
drinking and he received good food. Also there was the 
opportunity to catch up with old mates" and relatives. His 
average ti.rres in default were usually only four - five days at 
the most at anyone ti.rre. He said he would reconsider payment 
of fines if the aroounts were veI:Y large, and where doing the 
ti.rre in default was longer than, say, two weeks. I asked 
whether he had considered how his absences fram his family 
while in prison could have effect upon them. WS said there 
were no real problems with this as his de facto and two kids 
usually stayed at his mother's or with one of her friends. I 
said 'but the real impact could be upon the children who may, 
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over a period of observation, accept their father's actions 
and attitudes as acceptable and later develop similar 
patterns'. WS said he hadn't really thought of it like that, 
but now I've rrentioned it, it was an issue for him to think 
about. WS supported the idea of Aboriginal coomuni ty work 
programs. However, he had never been placed on one. 
'Perhaps', he said, 'if I had been put on CSOS, then I 
wouldn't have had to do so nuch ti.Ire in gaol on default. They 
(the courts) know Aboriginal people don't like paying fines 
and roost are in positions where they really can' t pay them, 
yet they keep on fining Aboriginal people'. I explained how 
we were trying to prarote arrongst magistrates the use of 
alternative penalties such as CSOs for Aboriginals or where 
fines cannot be avoided, to inpose fines at the minimum level. 
I left WS and suggested that he get in touch with rre if he 
wanted any further information. 

EH said she felt the project was worthwhile and said she would 
read the handout. I asked her whether she would hasten to 
contact the Clerk of the Court regarding her fines. She said 
she would, and that she would pay a contribution when she 
received her next Social Security Benefit the following week. 

'There are too many blacks in gaol for minor offences' • 

'I feel a lot of Aboriginals do not know all the options 
available to them as they seem to all plead guilty, even if 
they are innocent of the charges, and get a fine'. 

This particular lady was appearing as a result of a debt 
settlerrent. She explained that her case had been finalised 
and that the magistrate, after ascertaining her financial 
inccxre and coomitrrents, had ordered her to pay so nuch per 
fortnight fran her supporting roother's benefit, a coomitrrent 
she agreed to. 

on the Aboriginal Legal Rights Moverrent 

DR said the Aboriginal Legal Rights Moverrent was 'a farce, 
only a token institution. There's just no way in the world 
the Al.R'o1 can cope with serviCing the Aboriginal people in 
South Australia. I didn't go through high school, but I know 
that there are too many nungas caught up in the system and 
ALRM just can't cope with them. They don't have enough 
lawyers, and the field officers they employ are all useless. 
They used to have a couple of good field officers a few years 
ago, but now they're hopeless. The guys in prison scream out 
for contact with Al.R'o1 and if they're lucky, they may get to see 
scxreone. This is a problem in that guys who are in gaol on 
remand are waiting for their lawyers or a field officer to 
visit to take particulars. This r~ely happens, the lawyer is 
too busy or is ~y sick or on holidays. When the guy has to 
go back to court the lawyer usually doesn't turn up, and {f 
they do it's always late. This makes scxre magistrates angry, 
as they want to deal with the case, not to rrention the 
offender, who would like to get it over with' • 

This man was obviously distressed. I discovered that his case 
required witnesses. He said that ALRM had written to him last 
week requesting that he arrange with his witnesses to rreet the 
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lawyer at ALR-i. His key witness was in Dal:win and he had rung 
the rroverrent to explain this. The ALRM asserted that they had 
not received any contact by phone or by letter and that if 
they had they would have been able to make arrangerrents with 
police prosecutions to have the case put off for a later date 
for witnesses to appear ••. The person rang me at the office 
later to say that the police had given their evidence and that 
the case was adjourned for his witness to appear. He thanked 
me for my support and, in particular, for my infomation about 
the project and what we were attenpting to achieve. 

'I'm only feeling a bit pissed off because my bloody lawyer 
hasn't turned up yet. I've got six counts of serious driving, 
including two 001 - how can my lawyer act for me if I don't 
get a chance to speak with him before the case. I've already 
had two adjournments, so the magistrate will want to finalise 
the charges today' ••• I said I would check around ••• 

I returned to the main courthouse and noticed an Aboriginal 
woman standing partly obscured by a column outside the police 
station. I introduced myself and asked if she was appearing. 
She answered that she was. However, she seemed confused. I 
asked if there were any problems. She said she was supposed 
to have appeared on Friday but had failed to because she said 
she was preoccupied looking for her handbag. There had also 
been sane misunderstanding with her lawyer. I rang ALRM for 
her. The lawyer who was to have met her at the court was 
engaged in another case at Adelaide District Court. I spoke 
to another lawyer and explained the situation. He said he 
would get down as soon as possible. 

As soon as I had stepped outside a group of Aboriginals 
converged on me. I was inundated with requests to follow up 
issues with ALRM on behalf of sane, while others asked me if I 
could speak up for spouses and relatives that they had cane to 
support in court. During my period of intervention at Port 
Adelaide Court this problem had alrrost becane unbearable where 
Aboriginal defendants would repeatedly nominate me as 
representing them in the absence of ALRM, despite my repeated 
explanations that I was unable to perfonn that function. It 
was quite disturbing to be at the court where on occasions 
there are Aboriginal defendants who are obviously overwhelmed 
by just being there and have little understanding of how the 
system operates. 

'ALR-i lawyers have case loads which are far too heavy. I 
believe this prevents them fran servicing the comnunity in a 
way that they 'WOuld perhaps like to'. 

'Field officers are useless, they're like old waren who behave 
like busy bodies and think they know everything. We've seen 
them at court and often you get the feeling that they are 
there because their job statement says they're to work with 
Aboriginal offenders. I would like to see sane real black 
hearted Aboriginal care and concern fran them'. 

'ALRM field staff really need rrore legal training'. 

'I think they all work together, you know, the police, the 
courts and lawyers and field officers. Sorretimes the ALRM 
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make deals with the police about dropping a charge or 
SCIre thing like that. They advise us it's better this way. 
Usually you end up with the raw end of the deal'. 

'ALRM only deal with us because they have Aboriginal funding. 
In any other circumstances we would have probably little or no 
representation'. 

on Police 

'Saret:i.rres I do things wrong, you know, such as stealing, 
break and enter, fighting, that's fine, and I don't rrdnd the 
penalty that follows. What I don't like is all the bullshit 
charges the cops make up. Their constant harrassment of 
people like me only makes people m:>re resentful of police. 
Since I've been getting harrassed, fran the beginning of this 
year, I've spent a lot of t:i.rre in gaol or police cells on 
remand. This has upset my de facto who is pregnant and the 
last I heard she doesn't want to see me. For all I know she 
could be with sCIrebody else. Do you know what that does to a 
man's mind?' I said that he was not alone in this dilemma, 
but if he looked back over his years he was the one who ma.de 
certain decisions to offend at t:i.rres. Getting known to police 
at a young age, and also because you're Aboriginal, there is 
rrore likelihood of you being stopped by police for 
questioning. 
He said, 'that's fine, but what I'm wild about is the way they 
put charges on you that they know you could not have possibly 
done. Anyway', he said, 'I'd prefer gaol now as I won't have 
a woman any m:>re and I won't see my kid. If I'm out I'll 
probably go off my head'. I asked him to call me if he was 
interested in getting sCIre counselling with his problems. 

JM said, 'but it cares down to attitude, did you see Jesse 
Owens on TV last night? His life is typical of so many black 
Americans, and even SCIre black Australians. Are you like 
Jesse Owens?' . 
'No, I'm Michael Harris. But that's not to say I haven't 
experienced situations similar to SCIre of those faced by 
Jesse. If you looked closely at Jesse Owens' character you 
would have noticed that he was aiding his people's cause the 
best way he knew. Anyway, America is America. Would you like 
to be a black person in America?', I asked, 'and have to 
contend with the sort of problems they're experiencing?'. 
'No', she said. 
'Then I suggest that the best way we can deal with the 
problems that affect Aboriginals is to work in with the 
system, whether we like it or not. I quote Jesse Owens. "If 
we walk long enough and talk long enough, then we just might 
begin to understand one another". Remember, the system is 
bigger than you and I'. 
JM said she agreed but she felt particularly cynical and angry 
at the system. I said I understood this. But if we can 
persuade the police to look closely at their own behaviour and 
methods of dealing with Aboriginals, if Aboriginal people in 
general are better informed of the law and its process and 
basically learn to live by the :rules of this ruling society, 
then maybe we will make a significant impression upon those in 
positions of powe~. to seriously consider the need for change. 
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RC said 'Do you believe it will work'? I rrean, do you really 
think whites want to help us'?' 
I said, 'perhaps not all non-Aboriginals, . but it would be fair 
to say there are a lot of good non-Aboriginal people who are 
prepared to assist Aboriginals in a positive way, out of 
genuine concern. I think you're taking a dim view of 
labelling all whites because of sane harsh treatment you've 
received fran arresting police officers in the past'. 
RC said, 'but that's how they judge us. When they see a black 
in the park dnmk, that's how they see all of us'. 
I said, 'if you're going to look to argue with police when 
you're being questioned then you're Il'Ore likely to get on the 
wrong side of them. It's best not to give them any excuse to 
get rough'. 
RC said, 'so what you're saying is that if I behave nicely and 
answer their questions properly, they'll be good to me'. 
I said it would help. 
'Well brother, thanks for your infonnation. The last tine I 
was picked up, I acted just like you said. For being a good 
boy, I got my ann twisted high up behind my back, while 
another punched me in the guts, then they hit me around the 
head with rolled up newspapers, that hurts as nuch as saneone 
punching you, and doesn't leave any marks. See where my hair 
is uneven on one side, well I nearly had it all pulled out. 
It was pulled that hard, my scalp was bleeding. And you say 
"be nice"!' 
I said that those sorts of things should have been reported. 
RC said 'You know reporting police without witnesses is 
hopeless and in any case, they always believe the police in 
Il'Ost cases. One day saneone might retaliate to police 
treatment, like Rambo. How would the cops like that'?' ••• 
I asked RC if he wouldn't mind giving me a ring one afternoon 
at the Office. He said he would think about it. 'Regardless 
of how I feel', he said, 'I think you're on the right track 
and because you're a brother, I hope you can do sanething'. 

TA expressed a keen interest in the study. He said that he 
was one of many who constantly had contact with the police 
••• it had becane a routine part of his life ••• there were tines 
when he actually got a kick out of a police confrontation. 
'Sane of them are real bastards. They think their unifonn 
gives them the right to do as they please when it canes to 
blacks. I don't mind a good fight, but there's always a Il'Ob 
of COP$ and they also got guns'. 
I said that the very thing he finds amusing was one of the 
main problems between Aboriginals and police. I asked whether 
he realised that he was setting himself up to be constantly 
harrassed by the police. One of the aims of this study was to 
improve relations between the police and the Aboriginal 
camuni ty • 'I think this can be achieved by working with them 
ins tead of agains t them - however the police needed to do the 
same' ••• 
TA said, 'what we need is real good leaders who are respected 
by all people. We really don't have many Aboriginal people to 
look up to. I didn't. Mos t of the people I grew up with were 
all involved with the law as juveniles and later criminals. 
My uncles and older brothers and cousins taught me how to 
fight and that's all I've ever had to look up to. When you go 
to gaol and if you can't fight or you don't know anyone who 
can fight, you're stuffed. Young guys get raped in gaol by 
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other guys, and if they've got no one to look after them what 
can they do? The screws won't do anything until it's too 
late. Guys in gaol have got AIDS and you know the problems 
with that. I think gaol should only be for the very serious 
crimes' • 

AW was frequently in and out of prison. He was unperturbed 
about his outstanding fines and maintained he will get gaoled 
when he next appeared in court .•. I asked him if the lifestyle 
he was living was what he wanted - trouble with the police, in 
and out of gaol or being constantly fined? AW said he didn't 
know any better. 'Anyway, I don't steal or fight like I used 
to when I was a teenager. It's just that I happen to always 
get sprung driving without a licence or I'm Irouthing off at 
the police. Anyway, they always start it, calling us "black 
bastards" and things like that. A black can only take so much 
before he answers back ••• ' 
I asked AW whether he was interested in keeping out of gaol~ 
He answered, 'no, because it doesn't hurt any, and shaIre is no 
longer a problem. If I was a murderer then perhaps I'd think 
differently about what my family and relatives thought about 
~'. 
'Then there's no way you're going to pay your fines,' I asked. 
He replied quietly, 'no',. 

rM is adamant he will not pay anything to the whites and that 
he is shooting through probably to Melbourne. 'If they catch 
up wi th ~, good luck to 'em. I've been on the Irove since I 
was ten. I tried to do the right thing a couple of years ago, 
you know, hair cut, got a job, was doing alright. But the 
cops kept hassling ~ for nothing. If finally got sick of the 
hassles and one day took a swing at a cop. I missed by miles 
but they dragged Ire into the car and down to the station where 
they beat the shit out of~. I've got no respect for the law 
because it shows no respect for people like us. It seems to 
help you if you've got Ironey or friends who can influence 
things for you. Anyway,. gaol's not bad when you've been in a 
few times, you get used to the routine, at least you know 
where you stand. In prison we have a code of our own. You 
either live by it or else'. 

'I was married to a white man, he was a hard working man and 
law abiding. Once when SD was young he got into trouble with 
sare kids stealing. My husband went down to the police 
station and, as he was white, the police didn't know who he 
was at first. He told ~ later he was shocked by the way the 
police were treating SD and his two friends who were all 
eleven years at the time. The way the boys were being 
questioned is the way you would expect police to question a 
highly dangerous criminal'. 

Court No. 1 was where an Aboriginal male was attending on a 
drink driving charge. After sitting through this hearing I 
was quite surprised to hear the outcare. Although evidence 
given by two police officers,was conflicting the magistrate 
none-the-Iess found the defendant guilty and ordered him to 
attend a drink driving assess~nt clinic and he was to report 
back to court at a later date. His lawyer appealed to the 
magistrate for reconsideration. This was not granted. 
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I talked to these people (36) rrostly in groups ••• Most 
expressed a keen interest in the study - approximately 70 per 
cent. Sane - a minor proportion - said that nothing would 
change for Nunga's, no matter what was done. The Great White 
Hope rules and that ain't gonna change unless there's a 
revolution ••• One person said 'it's alright for you, you're 
enployed in a good job, good incane - things that affect us 
don't affect you the same way'. 
'Yes, it's true I am enployed, but you would be surprised at 
the nU1lber of times I· get pulled over driving a car or 
questioned why I'm out in town late on a Friday or Saturday 
night. We all face the same problem of being approached by 
the police, regardless of our enployment'. 

SM agreed that such a study was necessary. 'For too long 
Aboriginals have been getting a raw deal. That's not to say 
that all Aboriginal people are angels. Sane do deserve the 
punisi1lrents they receive. ' She said that it was ':i.nportant 
that changes happen now as it seems that a lot of our young 
kids are going to progress through the adult criminal system. 
Positive changes that take place now will perhaps help those 
youngsters who will end up in gaol to adjust better'. She 
said that, 'police attitudes in general were very bad towards 
Aboriginals, not just at Port Adelaide, but rrost places I've 
been. We all know there are certain Aboriginals who are 
troublemakers and are known to the police. The police always 
seem to pick on these people. Until police start learning to 
treat Aboriginals like human beings there will always be 
conflict between the two'. 

General Comments 

I spoke to another Aboriginal male who was just hanging around 
the courthouse. I infonred him of the project and he said I 
would need a lot of support in this. He asked rre that when 
the study is carpleted and a report written, will the 
Powers-That-Be really take notice of it. He said he was an 
inters tater and that he was aware of several areas in 
Aboriginal affairs in Victoria where committees has been set 
up or projects to look at various Aboriginal problems -
'everybody says there's a problem or sane thing is wrong, but 
it always seems like forever before sanething positive 
happens. I don't think we are that much better off than we 
were thirty or forty years ago. At least we knew we weren't 
acceptable then and even though our people were treated badly 
we knew where we stood. Today people hide behind all sorts of 
cloaks, wolves in sheeps clothing. The worst thing is that 
many of our own people fail us and I think that's far worse 
than racism fran white people'. As I had to leave, the young 
man said he would talk to rrore brothers and sisters about my 
project and what we were trying to do. He wished rre luck and 
said, 'don't give up, no matter what. For every one black 
person that chucks in the towel or says "I can't cope" or 
whatever, that action affects all Aboriginals'. 

TG asked, 'why do they need to have a research on these 
problems about Aboriginals in prison? Why don't the law just 
do the right thing where blackfellas are concerned? They know 
the problems, but I reckon that they cover theM up by having 
little projects like yours, ~ere everybody seems busy trying 
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to solve problems, but really they make rrore'. 
I asked, 'do you think this study is worthless?'. 
He said, 'no, but I think that when it's finished things will 
probably still be the sarre because whites are not going to 
make any exceptions for blacks regardless'. I said that this 
would not be the casc. Many issues had been identified in the 
legal and judicial system which appeared to be having adverse 
effects in the treatment and rehabilitation of Aboriginal 
offenders and prisoners. This study will attenpt to address 
these issues in conjunction with agencies and departments such 
as Correctional Services, police and Aboriginal coommi ty 
groups. 
TG asked, 'will they listen to the things your study says?'. 
I answered, 'that depends on how valid our information is and 
whether we are able to substantiate any claims we make fran 
our fundings' ••• 
He said, 'I only went to grade 7, but I know how the law works 
fram experience and I can tell you that there's one law for 
the rich and one law for the poor, one law for the white and 
one law for blacks, it's as simple as that'. 
I asked whether or not TG was aware that there were many 
non-Aboriginals who were affected in much the sarre way as 
Aboriginals when it carre to law and justice. 
He said, 'yes, but it's rrostly the down and outers, the 
unenployed. Now and then they arrest a few big shots in 
government over business and take them to court. The rredia 
does a lot of coverage and everybody is given the impression 
that the law is not biased. If the law worked properly we 
wouldn't have cri.rre like we have tcx:lay. I'm referring to 
vicious cri.rre like rape and bashings and mn:der. Sane of them 
guys get treated better by the law than guys like 100 who might 
just steal a TV or sanething. What's rrore important when it 
comes to spending government lOOney on rehabilitation? Are 
lives worth less than TV's or Videos and should they be less 
protected? You tell 100 who's crazy'... He supported the idea 
that csos for Aboriginals were probably the best solution. He 
believes that work as a penalty for Aboriginal offenders would 
benefit Aboriginals as it would eventually get them into a 
routine, as he feels too many are lazy. 

I only spent five minutes with ES. He only wanted to argue 
with 100 regarding payrrent of fines. He challenged 100 to a 
fight because he said I was only working for the white man. 
He was very angry and threw an enpty stubbie bottle at the car 
as I was driving off. 

RJ was fined $20 to pay in one fortnight, on supporting 
rrother's benefit. RJ had heard that this study was being done 
through a relative who works for ALm1. She said that as 
long as something positive canes out of the project then it 
will have been worthwhile. Al though she supported the study 
she felt that we might be a little hopeful. 

'I can tell you now, I did well in school in rrost subjects 
except reading and writing. I rarember a ti.rre when my mum 
carre to school at Maitland. She told the teacher I was having 
trouble with spelling and reading. The teacher said he would 
work out a program for 100 to help 100. This never happened. I 
can rarember in gaol on several occasions where other 
prisoners besides myself have asked for reading kits, you 
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know, those ones that help you to read and write correctly. 
We never got them. If they're unwilling to get a few sirrple 
books for us, then are they ever going to seriously look at 
making changes in the areas you're talking about! It's like 
trying to get blood fran a stone' • 

HD said that changes were needed in the present system. Until 
the special needs of Aboriginals were genuinely recognised 
these problems will remain with us all. Prisoners need rrore 
contact with Aboriginal service agencies. The prison system 
is not catering adequately for the needs of prisoners in 
general let alone blacks. Magistrates have a hard job, but 
they have to be prepared to want to change. 'Too many blacks 
are treated by magistrates as though they're less than human. 
That may be exaggerating, but that's how you feel inside 
yourself after you've been dealt with by police and the 
courts. The police have a responsibility to protect the 
camuni ty • The image of the policeman as your friend is gone. 
Cops are basically bastards these days. It's just a job to 
them ••• Today they're all rrostly T.V. cops'. 

SD's rrother said she would pay her son's fine. She thought 
that the study was good, but pointed out that Aboriginal 
people generally need to be rroreaccountable for their 
actions. 'I think that if the law worked properly in the 
first place and dealt with any offender without exception then 
they probably wouldn't have half the problems they have 
today', she said. 'Really, the law is weak and I think it 
encourages offending. I think that the white man's law is 
really ineffective for dealing with Aboriginals, especially 
juveniles. Our young kids take advantage of the slackness of 
the way Children's Aid Panels deal with them ••• At least you 
were dealt with immediately in traditional Aboriginal society. 
No adjounments, no remands, no bail, no excuses. Just the 
penalty for the offence'. Mrs. D. said that she believed 
Aboriginal offenders would respond rrore positively to 
rehabilitation if sane of the tribal laws were applied to them 
for offences they commit. . 



Appendix 6 

ABORIGINAL FINE DEFAULT PROJECT 

ATTITUDE SURVEY 

!bis questionnaire has been designed to obtain. the views and 
attitudes of Police Patrol Officers. in the Western Region 
regarding their contact with Aborigines d~ring·the execution 
of their duti __ • • 

!be expressed views or Police Officers will later be incorporated 
in the body of the final report. -The Aboriginal Fine Default 
Study-. and all personnel participating in the survey will 
remain anonymous. 

Please indicate with YES/NO in the boxes. 
Some questions will ask for written views as well as an 
indication of YES/NO. 

OfiEsrIOKNAIRB 

TICK ONE 

1. It has been s~ated th4t Aborigines are the n:s 
most disadvantaged group in Australia. 

W Do you agree with this view? 

2. Are you more likely to approach an 
Aboriginal or group of Aboriginals on 
the street as opposed to any other GJ cultural group? 

3. In the event of questioning a traditional 
Aboriginal who .. y have difficulty in 
understanding English would you 

(AI Bring hi- or her into the (ll] 
Statio~ for questioning? 

(81 Seek the services of an GlJ interpretor? 

(CI Seek assistance fro. the G1J Aboriginal Legal Rights 
Hov_nU 

( DI Seek advice fro. a recognised G1J Aboriginal organisation 
within tho area? 

10 

GJ 

W 

GJ 
CJ 
0 
W 

D 

0 

~ 
GJ 
GJ 
GJ 
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4. (A' Through the course ot the Cadet YES 

GJ training, did you engage in any 
studies, s .. iner or workshops 
on Aboriginal cultu~e? 

(8, It so, did you find these GJ informative enough? 

(C, Do.you think they could have G;J been .are comprehensive? 

(D' It you heve been involved in 

fliJ Aboriginal cultural awareness 
programmes, YOuld you say that 
this has provided you with a 
better under,tending of 
Aborigines generally and the 
issues that affect them? 

5. Do you see eny Merit in employing more G!J 
6. 

7. 

8. 

9. 

Aboriginals throughout the Police 
Depart_!lt7 

(A' Are you familiar with any Aboriginal 
service agencies or organizations in 
your area? 

(8' and if so, do you liaise with any of 
these ~roups with regard to offending 
behaviour by.Aboriginals? 

The .ajority of Aboriginals in your area 
are charged with offences that fall within 
the .tnor category, YOuld you agree? 

Do you think that any adnor offence 
charges could be avoided through 

(A, 

(8, 

(C, 

( D, 

(E, 

Better Police/Aboriginal 
c:oam.Jnications. 

Hare inforMed policing on 
Aboriginal' culture and needs. 

An increase in Police counselling 
and warnings of offenders. 

Hare recreational facilities and, 
programmes in the community. 

A greater interest shown by the 
Aboriginal community toward their 
oWft people. 

Do you have contact with Aboriginal people 
other than through your work? 
If you do could you please write a few 
lines about your involvement. 

'(ll] 

lliJ 

U!J 

liU 
W 
OJ 
§] 

E] 

10. In what areas of community support, recruitment, 
training and police practice, do you think 
Abor!ginal Police Relations could be improved? 
Please indicate in writing. 

to 

Q 0 
GJ GJ 
GJ GJ 
hJ GJ 

fiJ Q 

G1J 0 
Ill] GJ 

W [J 

lEJ Q 
GiJ Q 
f!;] CiJ 
@ GJ 
GJ ·0 
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APPENDIX 7 

The Hon. C.J. Sumner 
Attorney-General 
Parliament House 
North Terrace 
ADELAIDE SA 5000 

Dear Attorney-General 

4 November 1986 

Following our meeting on 24 October 1986 I submit for your 
consideration the main points which ~ve arisen from our 
discussion with members of the Adelaide criminal justice system 
in the course of our research for the Aboriginal Task Force, 
Justice and Consumer Affairs Committee, on the problems of 
Aboriginal fine default and the use of community service orders 
for Aboriginals. 

Only small numbers of Aboriginals are being placed on the 
general community service order programs. 

Over a two year period, and particularly as a result of the 
efforts of the Aboriginal liaison officer, Ms Debby Rose 
between June 1984 - October 1986, Aboriginal community gr.oups 
have been consulted by the Department of Correctional 
Services on the matter of establishing an Aboriginal 
community ~ervice order program. 

Having secured the interest and willingness of Aboriginal 
community groups to participate in this program, the 
Aboriginal CSO program has met with delays in its 
implementation. The September 1986 starting date has now been 
moved to December 1986. In the meantime, some considerable 
disillusionment has set in among the participatory Aboriginal 
groups and Ms Rose has withdrawn from the Department as she 
feels she has been unable to honour the commitments she made 
to the Aboriginal community, on behalf of the Department. 

The Abotiginal community groups have interpreted these delays 
as procrastination, even obstructionism, on the part of the 
Department of Correctional Services; To them it appears that 
the Department got 'cold feet' over the project once the 
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Aboriginal community groups 'wanted to get too involved in 
the running of this program'. The Aboriginal community also 
wanted to see Aboriginal supervisors hired to run the work 
groups on the Aboriginal CSO program. They were uncertain 
whether the Department shared this wish. 

Under the present Aboriginal CSO proposal, yet to be 
established, it is intended that this program be made 
available to Aboriginals in the metropolitan area. A pick-up 
service is to be provided to the workers at the Wakefield 
Street address of the Aboriginal Sobriety Group Centre. We 
have asked whether this pick-up service could be routed round 
the surrounding court districts, in order to make this 
special program available to neighbouring areas (such as Port 
Adelaide). 

The management of the Department of Correctional Services 
explained that the delays in the launching of the Aboriginal 
Community Service program are a result of insufficient 
staffing resources to meet its needs: industrial disputes 
within the Department and already overburdened CSO officers 
under the general program in the districts. They, 
nonetheless, assured us that they are keen to see the 
Aboriginal CSO program installed and have developed a plan 
for such a scheme which should cater for both enculturated 
Aboriginals and those of more traditional background. Some 
negative attitudes towards the special program or, to special 
consideration of Aboriginal offenders under this program, 
exist among some of the correctional staff, they said. 

Correctional staff supportive of the Aboriginal CSO program 
feel that things have not progressed as swiftly as they would 
.have liked for Aboriginal offender recruitment. The co­
ordinator of the Adelaide metropolitan CSO Project, Mr Paul 
Kasapidis, said that Aboriginal offenders he currently had on 
his work prpgram had been 'no problem', and that he was keen 
to see the scheme utilised for more Aboriginals. Mr Kasapidis 
$aid he would be willing to set up and run the special 
Aboriginal CSO program for the Department if his present 
responsibilities were transferred elsewhere. He said he would 
be willing to administer the project until an Aboriginal co­
ordinator was trained to take his place. 

Magistrates said they were aware of the CSO program but 
expressed a 'discomfort' with ordering CSO's for Aboriginals. 
There were two reasons for this discomfort. First, 
legislation specified a minimum of forty hours of work for 
eSO's,whereas a large number of Aboriginal offences were 
minor in nature - frequently resulting in small fines in the 
order of $70 - $250. They agreed that if the minimum hours 
for eso's were dropped to sixteen hours (two days' work) or 
twenty-four hours (three days' work) many more could be 
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fitted into this c~tegory of sentence. Under the present 
legislation, and that proposed in the Criminal Courts 
(Sentencing) Bill (1986) where forty hours remains the 
minimum, one will end up with the situation of having middle­
range offenders being put on CSO's, while minor offenders are 
sent to gaol (on fine default). The cost of keeping 
offenders in prison for minor offences was seen as a 
'ludicrous' proposition by Chief Magistrate Mr N. Manos -
particularly as some Aboriginals saw this as 'more of a 
holiday than a punishment'. Magistrates felt that CSO's 
should be made available to magistrates as a minor sentencing 
option as well. 

Secondly, under Section 4 of the Offenders Probation Act, the 
'character, antecedents, age, health or mental condition of 
the person charged' tended to disqualify most Aboriginals 
from CSO's. In those instances, when magistrates sought pre­
sentence assessments on the offender's suitability for CSO's, 
Aboriginals. were usually disqualified. The policy guidelines 
and practices of the Department of Corrective Services 
clearly exclude any offender with a history of alcohol 
addiction and violence of any kind. Mr Crammond, questioned 
the purpose of these criteria of 'suitability'. It was 
generally admitted throughout (courts and corrections) that 
there was an 'over-protectiveness' of the CSO program on the 
part of the Department of Correctional Services. While this 
protectiveness might be well placed - intended to protect 

.both the public from high-risk offenders and the program from 
failure or disrepute - the cumulative 'presumption' that 
Aboriginal offenders would fail to perform, or would be high­
risk candidates, severely prejudiced their access to this 
program. Conventional orders of fines and imprisonment, 
therefore, have remained the norm in Aboriginal sentencing. 
More imaginative administration of (a) special programs for 
Aboriginal offenders and (b) low-risk community service job 
situations ~or high-risk offenders was called for. 

There was a general agreement that CSO's should be used more 
for Aboriginal offenders, in place of fines and, certainly, 
in the place of imprisonment as a result of fine default. 

The possibility of a eso scheme being established as a 
program specifically for fine defaulters, was under 
consideration at the Department of Correctional Services. The 
problem seen here, however, was the extra paperwork and use 
of court time this would generate in the reprocessing of fine 
defaulters. Magistrates stressed that they would like to see 
the legislation in place which would make community service 
orders a 'genuine option' to conventional sanctions -
provided the administration of these programs could inspire 
their confidence, and that of the correctional staff and the 
general public. 
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In the opinion of Aboriginal community groups, delays in 
implementing an Aboriginal CSO's had had an adverse effect 
upon Aboriginal community confidence in, and enthusiasm for, . 
the programs. They were frustrated at t~e lack of suitable 
alternatives for Aboriginal offenders and at the apparent 
hindering of the 'good ideas and initiatives' of some people 
within Correctional Services by other correctional staff who 
were 'indifferent', about special programs for Aboriginals. 

There was a strong assertion from the Aboriginal community 
groups that they should be allowed to play not only a 
'consultative', b~t also an 'active role' in the development 
and r,unning of CSO programs for Aboriginal offenders. 

Some Aboriginal offenders were said_~o be 'incensed' at the 
thought of ~orking off penalties by doing CSOs for the non­
Aboriginal community - while the Aboriginal community was 
clearly in need. Other Aboriginal offenders were 'not 
opposed' to working in the general program. 

Despite the delays Aboriginal community groups say they are 
still keen in participating in CSO programs and that there 
was abundant work in the community for Aboriginal offenders 
under the general scheme. They asked why they are not already 
being used, as non-Aboriginal community groups have been, in 
the existing program. 

Aboriginal offenders and community groups also expressed a 
preparedness to accept non-Aboriginal offenders on Aboriginal 
programs (where they were established). 

In summary, it would appear desirable that the Criminal 
Courts (Sentencing) Bill be amended to ensure that CSO's 
become a genuine sentenCing option for minor offenders. By 
the Department of Correctional Services' rule-of-thumb of a 
$50 fine equating eight hours of CSO labour, the minimum 
should be set more realistically at sixteen hours, or two 
days labour being equivalent to a $lOO fine. 

Clearly, were such a program to be practised as a major 
option it would result in a rapid and significant reduction 
in the prison population. The industrial and long-term 
administrative implications of such a development need 
careful consideration. 

I hope these observations prove useful. Enclosed is an outline of 
our study pr?ject for general circulation. 

Yours sincerely 

Kayleen Hazlehurst 
Senior Research Officer 
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HOUSE OF ASSEM liLY 

lAs laid 011 the table and read a first time. I April 1987/ 

[Prepared by the Parliamentary Counsel] 

1987 

***********~************************************************************* 

A BILL FOR 

An Act to amend the law relating to the enforcement of fines and other 
monetary orders made by courts in the exercise of criminal jurisdiction~ 
to amend the Criminal Law C()ns()lid~lti()n Act, 1934 and the Justices 
Act, 1921; and for other purposes. 

The Parliament of South Australia enacts as foHows: 

No. 167 

I. This Act may be cited as the "Criminal Law (Enforcement of Fines) ~h .. " IIIk. 

Act. 1987". 

15 2. (I) This Act will come into operation on a day to be fixed by I """Icn"",nl 

proclamation. 

(2) The Governor may, in a proclamation fixing .the day on which this 
Act is to come into operation. suspend specified provisions of this Act until 
a subsequent day fixed in the proclamation or a day to be fixed by subse-

20 Quent proclamation. 

25 

3. In this Act--!... 

"business day" means any day except a Saturday, Sunday or public 
holiday: 

"court" means-

(a) the Supreme Court; 

(b) a District Criminal Court; 

or 

(c) a court of summary jurisdiction: 

"the Director" means the Execlltive Director, Department of Corrcc-
30 tional Services: 

"finc" means a monet:-.ry slim. or the :-.ggrcgate of :-. number of 
monetary sums, that a person is ordered to pay on being con­
victed. or adjudged guilty, of an ofTence or on estreatment of a 
recognizance and, where such a sum has been partially paid. 

35 includes the outstanding balance of that sum but does not include 

H.A.-IX8 
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a levy imposed under the Criminal Injuries Compensation Act. 
1978: 

"the proper ollicer" means-

(aj in relation to the Supreme Court or a District Criminal 
Court-the SherifT; 5 

(bj in relation to a court of summary jurisdiction-the clerk 
of the court. 

Impmonm<nt 1ft 4. Where a term of imprisonment is to be fixed for the enforcement. 
ddault uf 
palm,'nt of tin<, or in default of payment, of a fine, the term must bc fixed subjcct to thc 

.~pphCOlhun 10 
""or~ olT flOt.' h) 
communi" 

following limits: 10 

(a) if thc amount of the fine does not exceed $50-the term of 
imprisonment must not exceed one day; 

(b) if the amount of the fine exceeds $50-the term of imprisonment 
must not cxceed a period calculated on thc basis on onc dav's 
imprisonmcnt for cvery multiple of $50 comprised in t'he 15 
amount of the finc with a further one day's imprisonment lor 
any remainder left after division of the amount of thc fine by 
$50; 

(c) the tcrm of imprisonment must not in any case exceed six months, 

5. (I) If the payment of a fine would cause severe hardship. the person 20 
liable to pay the fine may apply for permission to work ofT the fine by 
community service. 

(2) ,.\n application under this section-

(a) must be made in writing to the proper ollicer of the court by 
which the fine was imposed; 25 

and 

(b) must include-

(i) a statement of the applicant's assets and liabilities: 

(ii) a statement of the applicant's income and recurrent 
expenditure: 30 

(iii) the prescribed information. 

(3) The information contained in the application must be verified by 
statutory declaration. 

(4) If the proper ollicer is satisfied that the payment of the line would 
cause severe hardship to the applicant or his or her dependants. the proper 35 
ollicer must. within two business days aftcr reaching that decision. refer the 
application to the Director. 

(5) If a position for the applicant at a community service ccntre is 
currently aV<,lilable or will bccomc available within a reasonablc period. the 
Director may permit the applicant to enter into an undertaking in a lorm 40 
and in terms approved hy the Dircctor to perform community service. 

({I) The ulHkrtakin~ must comply with thl' following, pJ'()\'isi()Il~: 

(a) the pcriod orthe community service will be determined as lollo\\/s: 

(i) if the amount of thc fine is $100 or less-the period of 
community scrvice will be eight hours; 45 
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and 

3 

(ii) if the amount of the fine exceeds $lOO-the period of 
community service will be calculated on the basis of 
eight hours' community service for each mUltiple of 
$100 comprised in the amount of the fine with a 
further eight hours' community service for any 
remainder after division of the amount of the fine by 
$100; 

(b) the community service must be performed over a period not 
exceeding eighteen months. 

10 (7) Where a person enters into an undertaking under this section-

(a) the Director must, within two business days of the date of the 
undertaking, file a copy of the undertaking with the proper 

. olTtcer of the court by which the fine was imposed; 

and 

15 (b) any proce~s for enforcement of the fine will be suspended unless 
and until notice of the cancellation of the undertaking is filed 
under this section. 

(8) If the proper ollicer of a court is not satisfied that payment of a 
fine would cause severe hardship to an applicant or his or her dependants. 

20 the proper officer must give the applicant written notice to that effect and 
the applicant may, within seven days after receiving the notice, apply to the 
court by which the fine was imposed for a review of the decision. 

(9) If the court is of the opinion that the evidence supports a finding 
of severe hardship it may:- . 

25 (a) reverse the proper officer's decision; 

and 

(b) give such incidental directions as the case may require, 

(and no appeal will lie against a decision or direction of the court under 
this subsection). 

30 (10) If a person fails to comply with the terms of an undertaking under 
this section. the Director may, by notice in writing to that person, cancel 
the undertaking. 

(II) The Director must file a copy of the notice of cancellation with 
the proper officer of the court by which the fine was imposed together with 

35 a statement of the period of community service (if any) served by the 
applicant before the date of cancellation (and the period will be expressed 
in mUltiples of eight hours, so that if the period amounts to less than eight 
hours it will be ignored, as will any remainder of less than eight hours). 

(12) Where a person completes the entire period of community service 
40 to be performed in pursuance of an undertaking, the Director must file a 

notice of that fact with the proper officer of the court by which the fine was 
imposed. 

(13) Any notice to be given under this section may be given personally 
or hy post. 

45 (14) This set'lioll dol'S 1101 apply to a fine l'xn'l'ding $2000. 

6. (I) If a person is imprisoned on default of payment of a fine, thc 
amount of thc tinc is reduced by $50 or the balance of the fine (whiche\'cr 
is the lesser) for each day of imprisonment completed by the prisoner. 

Ht'Ju..:tlOn uf lin,,­
h~ Imllfl\4.Jnnu'n1 
or nlmmUnlt~ 
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(2) If a person completes six months' imprisonment in default of pay­
ment of a fine, the tine is entirely extinguished. 

(3) A person who is imprisoned solely for non-payment of a fine will 
be released from prison if the balance of the fine (in cash or a banker's 
cheque) is tendered to the superintendent of the prison. 5 

(4) If a person performs community service in pursuance of an under­
taking under this Act, the amount of the relevant fine is reduced by $100 10 
or the balance of the fine (whichever is the lesser) for each eight hours' 
community service com'pleted by that person. 

(5) The Director will release a person from such an undertaking if the 10 
balance of the fine (in cash or a banker's cheque) is tendered to the Director. 

(6) Notwithstanding the foregoing provisions, a person cannot diminish 
a civil liability by undergoing imprisonment or performing community 
servIce. 

7. (I) The Governor may make such regulations as are contemplatcd 15 
by this Act or as are necessary or expedient for the purposes of this Act. 

(2) A provision of this Act may be amended by regulation for the 
purpose of altering a monetary amollnt specified in the provision. 

(3) If a regulation made for the purpose of altering a monetary amollnt 
specified in this Act is disallowed, the text affected by the regulation is 20 
revived in the form in which it existed immediately before the amendment. 

(4) A regulation may impose a fine not exceeding $2 000 for breach of 
or non-compliance wi,th the regulation. 
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