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FOREWORD 

At the conference of Ministers in Charge of Prisons, Probation and 
Parole held in Broome, Western Australia on 29th June 1979, a paper pre-
pared by Andy Duckworth, Acting Co-ordinator of Community Programmes, 
Western Australian Department of Corrections and titled "Restitution : An 
Analysis of the Victim-Offender Relationship was reviewed. The Ministers 
decided to seek from the Australian Institute of Criminology further ad-
vice on this subject for consideration at their 1980 conference. 

In response to this request David Biles of the Institute sought up-
to-date information on restitution programmes from a number of authorit-
ies in the United States. These sources responded with a great deal of 
information. Thanks are particularly due to Professor Burt Galaway of 
the School of Social Development, University of Minnesota who together 
with Joe Hudson of the Minnesota Department of Corrections has research-
ed, written and edited a number of authoritative works on restitution in 
criminal justice. 

My thanks are also due to members of the staff of the Institute of 
Criminology who kindly read the original draft of this paper and construc-
tively criticised Col Bevan, David Biles, Ivan Potas, John Seymour and 
Grant Wardlaw. In addition I must acknowledge the assistance of the orig-
inal paper prepared by Andy Duckworth. Sincere thanks for competent typ-
ing skills are due to Jocelyn Terry* Annette Waters and Barbara Jubb. 
Errors and omissions are, of course, my own. 

Jocelynne A. Scutt, 1980 
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SUMMARY 

"Mounting evidence discrediting the effectiveness of coerced 
therapy in the criminal justice system, increasing costs of 
imposing traditional justice sanctions, and the tendency of 
criminal justice officials to ignore the victims of crime 
have all contributed during the past few years to a renewed 
interest in the ancient concept of restitution." 

Burt Galaway, 1979 

Today the destructive quality of imprisonment is recognised in an 
increasing search for appropriate methods of dealing with offenders not 
by incarceration, but by enabling them to remain in the community whilst 
serving out a penalty for a crime. That old standby, the fine, continues 
to be the most frequently used penalty; however community-based treat-
ment programmes such as probation are now being joined by the community 
work order, attendance centres, weekend imprisonment, work-release. The 
search for alternatives to imprisonment, so that prison may truly be used 
as a last resort, continues. 

In conjunction with efforts to seek out alternatives, an increased 
concern for victims has become apparent. To date this concern has been 
met by way of provision for State-run compensation schemes. The max-
imum limit of compensation under such schemes is not high, ranging in 
the various Australian jurisdictions from $4,000 to $20,000, however the 
philosophy is clear : persons who have been injured by criminal acts 
should receive some recompense - even if only a token gesture. 

A combination of both streams - concern for the victim and a percei-
ved need for community based corrections - has led to a renewed interest 
in the concept of restitution : the idea that the offender should make 
direct reparation for the offence, to the victim. Goods stolen should be 
returned; monies embezzled should be paid back; property damaged should 
be repaired. In accordance with this philosophy, in the United States in 
particular and also in Canada, formalised restitution programmes have been 
introduced, whereby offender and victim come to an agreement as to the 
value of goods or the damage suffered, and a programme for repair or repay-
ment is drawn-up under the guidance of a mediator. 

In Australia, in December 1977 the number of persons in prison reach-
ed "an all time low"; since that time there has been an increase in the 
number of persons sent to prison. Furthermore, recent studies enquiring 
as to victims' perceptions of crime and the criminal justice system show 
clearly that victims do not consider the system to be of much assistance 
to them. It is therefore timely to introduce a disposition that may serve 
two purposes - that of keeping individuals out of prison and having them 
take direct responsibility for their crime by "paying back", and that of 
involving victims directly in the criminal justice process by enabling 
them to work through, with the defendant, a programme designed to restore 
them to the position held prior to the offence. 
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A pilot scheme (or pilot schemes). Should be set up to reintroduce 
the idea of restitution into the Australian criminal justice system in a 
formalised way, rather than leaving the question of restitution to chance, 
as is currently the case. Magistrates and judges should be required to 
consider at the outset whether a particular individual would be better 
placed in a community programme than in prison, and a demonstrated desire 
to repay the victim should have some influence on final disposition. Rest-
itution ought not to become another mechanism for imposing coercive meas-
ures upon the offender, but should be seen as an equitable way of having 
an offender face up to the crime without being removed from society. If 
the offence warrants more than simple restitution, a restitution order 
could be awarded in conjunction with another - or other - order/s or pen-
alty, such as a probation order (with formal supervision), a recognizance, 
a fine. Sentences of imprisonment should be capable of being deferred or 
suspended whilst a restitution programme is negotiated, and if the prog-
ramme is properly concluded, the prison term should lapse. Where an off-
ender is not possessed of funds sufficient to make complete restitution, 
a partial restitution order could be combined with an order for "symbolic 
restitution" - being an order for community work agreed upon as "cancell-
ing out" the damage caused by the offence. 

However in our haste to find acceptable alternatives to imprisonment 
and other coercive measures, and to care for victims, we must abjure the 
desire to find all answers to corrections problems in restitution. Unfor-
tunately, extravagant claims have been made as to the role that restitut-
ion might play in restoring to the system some "equilibrium" and "equity". 
These claims are likely to lead to expectations that cannot be fulfilled 
- with inevitable disenchantment at the failure of the disposition to "pay 
off". 

Problems lie in the very nature of restitution schemes -
* what is the philosophy of restitution, and how should it be 
effected? 

* is the major beneficiary of formalised restitution to be the 
offender, in that rehabilitation should be the main aim? 

* is the major beneficiary to be the victim, in that victim-
involvement and assistance should be the main aim? 

* is the major beneficiary to be the State, in that imprison-
ment problems are to be lessened, and victims no longer are 
a State responsibility through compensation schemes? 

There are, additionally, problems specific to the victim and problems 
particularly related to the offender, as well as ethical issues for the 
criminal justice system itself. For the offender, these include -

* the question of ability to pay - should payment be based on 
resources, or is provision of "symbolic restitution" enough? 

* will the offender be persuaded to "admit" to an offence and 
return goods in the hope that the matter will be thus resolv-
ed, although he or she is in fact not guilty? 

* will the offender suffer inflated claims from the victim? 
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For the victim, problems are many ^ 
* will delay in restitution negotiations cause the victim to 
suffer from tardy return of goods and/or monies? 

* should the victim be required to participate in a face^tor 
face confrontation with the offender? 

* Should the victim be held in somewise accountable as "pre-
cipitating" a crime? is "contributory negligence" relevant? 

* is the victim to be involved only in making an assessment of 
damage, or should a greater role be written in to the system? 

* what of victims where no offender can be found - is there 
a danger that current crime compensation schemes may become 
even less generous if restitution schemes are pursued? 

From the perspective of the criminal justice system, issues include -
* at what point in the system should restitution schemes be 
introduced- before arrest? 

- at the police station? 
- at plea-bargaining/pre-trial stage? 
- at a finding of guilt? 
- after a conviction? 

* how can the system guard against too easy acquiesance by an 
offender if restitution is programmed to take place at any 
stage prior to a finding of guilt by a court? 

* is "consent" relevant to the disposition, as is allegedly the 
case with probation orders, community work orders and the 
like? 

* should a restitution order be combined with other orders or 
penalties, or should it stand alone? 

In setting up a pilot scheme, regard should be had to these issues. 
It would be preferable to commence with a formal restitution scheme that 
takes in offenders upon whom a finding of guilt has been made, with no 
conviction, as well as those offenders who have been convicted. Once the 
scheme is in operation, consideration might be given to extending the 
idea to persons who have not appeared in court, as a pre-trial diversion-
ary scheme with stringent safeguards. In setting up the scheme, however, 
particular attention should be paid to -

* adequate funding for proper operation of the scheme 
* adequate funding for a continuing monitoring of the opera-
tion of the scheme 

* thorough training of personnel, particularly those who are 
to act as mediators/negotiators 

* victims using the scheme - that is, if the scheme is set up 
with individuals in mind, so that they might gain redress, 
it would be wrong if insurance companies and the like became 
the major users of the system 

* the underlying philosophy of the particular restitution 
programme 
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As well, sight must not be lost of the fact that one of the major 
impetuses behind the drive toward the reintroduction of restitution as 
a formalised mechanism in the criminal justice system is that of concern 
for the victim. Restitution schemes alone cannot absolve the system from 
this concern. Major problems confronting the victim in the criminal just-
ice process are those of formality, lack of information as to how the 
case is going, time spent waiting in courtrooms and in corridors for the 
case to come on, loss of pay in addition to the losses suffered by the 
initial crime, difficulties in securing child-care for dependants when 
coming to court, and the like. Here, there is a necessity to reassess 
court administration, to introduce victim services and services for wit-
nesses generally, so that those defects in the system that militate 
against victims reporting crimes to police, and that militate against 
victims carrying their cases through to ultimate resolution in the court-
room may be eliminated - or at least lessened. 
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RECOMMENDATIONS 

A Pilot Scheme should be set up to test the potential of restitu-
tion as a formalised mechanism operating as a means of keeping 
offenders in the community. The scheme should not replace or be 
seen in competition with current work order schemes, but should 
concentrate upon the victim, taking into consideration two types 
of victim involvement -

(a) direct victim-offender negotiation 
under the guidance of a neutral 
mediator/negotiator; 

(b) indirect involvement of the victim 
with the offender, in that personnel 
running the restitution scheme must 
consult with the victim as to the dam-
age suffered and the type (and amount) 
of restitution required, yet without 
the necessity for bringing about a face-
to-face confrontation. 

2_. Restitution Orders should be made at the finding of guilt, with 
release without conviction, and after the time of conviction. 
Consideration should later be given to introducing restitution 
as a pre-trial diversionary method, with strict guidelines to 
guard against too easy acquiesance of individuals in the scheme 
as an "easy way out", although they may not have committed an 
offence in fact. 

3. Full and Adequate Funding should be made available so that the 
scheme may operate effectively, and also in order that a continuing 
evaluation may be made, taking into account the effect of the 
programme on offenders and on victims. 

Thorough Training of Personnel - particularly of those persons 
who are to act as mediators/negotiators in the scheme should be 
undertaken. The scheme could founder if personnel adhere to 
philosophies of the past and fail to come to terms with the 
rationale of restitution schemes. 

5_. Crimes Compensation Schemes should continue to be seen as an 
integral part of any criminal justice system and should continue 
to be improved. 

6. Victim/Witness Assistance Programmes and improved court administ-
ration should be seen as priorities so that concern for the vict-
im and other persons caught up in the criminal justice system 
may have some fruitful results. 
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RESTORING VICTIMS OF CRIME : A BASIS FOR THE REINTRODUCTION 
OF RESTITUTION INTO THE AUSTRALIAN CRIMINAL JUSTICE SYSTEM ? 

Introduction 

The debate as to the efficacy of the corrections system in Australia 
has, as overseas, revolved of late about two major propositions. First 
there is a growing recognition of the inappropriateness of imprisonment 
as a punishment, except as the last resort. This has led to a search for 
alternative methods of punishment that might better serve the role of 
assisting offenders, in as productive a manner as possible, to recognise 
the unacceptability of their conduct and to modify it, whilst continuing 
to fulfil a community need for "denunciation" of wrongdoing. Second and 
complementary to this is a concern for victims of crime : the victim 
has long been forgotten in efforts of the State to deal with the problem 
of criminality in the person of the offender; today it is increasingly 
acknowledged that the interests of the victim cannot be ignored. 

That in principle the victim should not be ignored is bolstered by 
a further factor : that passing over the legitimate interests of the 
victim may well increase the ineffectiveness of the criminal justice 
system in one of its primary aspects - that of certainty of punishment 
on the part of the offender. If the victim of a crime is uncertain that 
the system will serve his or her needs; if the victim believes the 
system will be impervious to those needs, or may run counter to them; 
if the victim in previous times has discovered that the system is 
ignorant of his or her legitimate interests, the victim will be reluct-
ant to co-operate with law enforcement agencies. A lack of co-operation 
on the part of victims will inevitably severely hamper the system in 
bringing those who have offended to account for their crimes. 

Evidence that victims are not enamoured of the criminal justice 
system is not difficult to discover. In Australia, the reluctance of 
victims to involve themselves in the justice process is clearly 
illustrated by the findings of the first national survey on victimisa-
tion. Analysing figures produced by the Australian Bureau of Statistics, 
Biles and Braithwaite found that "... over half of all the crimes which 
occur in Australia are not reported to the police". A breakdown of 
offences reported or becoming known to police produced the following 
table : 
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Male% Female% Total% 

Assault 52.9 19.9 46.4 
Robbery with violence 53.9 68.4 60.4 
Rape, attempted rape 0.0 32.7 32.7 
Break and enter 69.5 64.6 68.4 
Motor vehicle theft 90.1 90.4 90.1 
Fraud, forgery, false 

pretences 20.4 40.0 24.5 
Theft 36.3 35.1 35.8 
Nuisance calls 15.9 13.5 14.0 

Source : David Biles and John Braithwaite, "Crime Victims and the Police" 
(1979) 14(3) Australian Psychologist 345, at 348. 

Note : "Don't knows" and "Not stateds" are excluded from these percent-
ages. 

One of the major reasons given for not reporting the offence to police 
was that "... police could not do anything about it". Others were that 
the matter was "too trivial"; that it was a "private, not a criminal 
matter" (although the events listed in the questionnaire were clearly 
criminal matters); that "... police would not bother to do anything 
about it".1 The authors conclude : 

"... the most striking findings stem from the 
fact that well over half of all criminal 
events are 'absorbed' by the victims. Presumably, 
some degree of trauma is associated with criminal 
victimisations, yet in the majority of cases no 
official expression of this trauma is sought. 
Certainly, in many cases the victims thought the 
offences were 'Too trivial', but there still 
remains a vast number of serious crimes in which 
the victim obviously suffered injury and/or 
affront and took no action. One can only speculate 
on the short and long term consequences of this 
'absorption' on the individual's personality and 
interpersonal functioning. In some cases no action 
may well be preferable to police questioning and 
a possible court appearance, but one wonders how 
much frustration, embitterment and perhaps dis-
tortion of reality has been engendered by not 
reporting crimes to the police."2 

Also to be speculated upon is the effect of failure to report upon those 
who have committed the offences. Failure to report may well lead offend-
ers to continue a pattern of criminality because they have not been 
confronted with the realisation, by way of police interrogation, court 
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appearance and a finding of "guilty" with consequent punishment, that 
they have transgressed. Indeed, the effect of not reporting crimes 
becomes the more significant when studies exploring the deterrence 
theory of punishment are regarded : in examining the effects of 
information on individual's perceptions of the certainty of arrest in a 
given community, Parker and Grasmick found that newspaper crime stories 
had no effect on perceptions, whilst personal experiences with crimes 
and personal experiences of acquaintences "... appeared to influence 
people's estimates of the certainty of arrest."3 

Reluct&nce in reporting crimes may be matched by a failure to 
persevere where a victim has originally reported the crime, yet has been 
faced with the inability of the system to be supportive to victims and 
witnesses in bringing the case to a satisfactory conclusion. It may also 
be mirrored in disenchantment with the system and consequent determina-
tion not to take the time to report future crimes. Data indicate that 
victim attitudes toward the criminal justice system "... are more 
influenced by their contact with the police and the outcomes of their 
case (that is, what happens to the offenders) than by their contact with 
any other part of the system. 

Although no Australian research has been undertaken as to the re-
actions to the system of persons reporting crimes, nor of their reactions 
to the particular form of punishment meted out for the crime to which 
they have fallen victim, United States' studies in this field are note-
worthy. Without exception research has shown disillusionment on the part 
of victims. This has frequently led to their dropping the case or fail-
ing to appear in court as a witness. A United States' Department of 
Justice study5 found the victim as witness "... becomes vulnerable to 
... inconvenience and distress". Victims perceived themselves as 
"pieces of evidence" in the system. They regretted sacrificing work-days 
and having to secure transport to court and child-care for their 
dependents "... for seemingly endless court appearances, many of which 
may be postponed or cancelled with no advance notice." To compound the 
failure of the system to evince interest in them, victims did not "pro-
fit" from appearance by way of any monetary reward equivalent to their 
losses. As a result of these factors, witness non-co-operation with case 
prosecution was seen as "... a serious problem ... the high no-show 
rate in many large jurisdictions suggests that the results of victim 
neglect are substantial."6 A study conducted in Milwaukee in 1975 found 
many victim/witnesses dropping out as a result of time loss and associa-
ted loss of income.7 Similarly a study of successful prosecutions in 
courts utilising computer recording of cases and their outcomes "... 
graphically illustrated the correlation between successful prosecutions 
and co-operative, effective witnesses"; there was a substantial correl-
ation between failure of the victim to appear, or dissatisfaction 
victims experienced with the court process, and findings of "not guilty". 
•£he rates were sufficient to lead to the introduction of extensive 
programmes of victim and witness assistance.8 

As the major complaints coming from victims relate to the failure 
of the system to pay attention to their needs, both in terms of loss of 
time and in relation to loss of pay, in addition to those losses direct-
ly experienced as a result of the crime, United States' authorities have 
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begun looking at ways to involve the victim more genuinely in the process, 
as well as methods of properly recompensing victims for direct and 
indirect losses suffered. As a result, many jurisdictions have proposed 
and/or introduced schemes providing for victim/witness assistance and pro-
grammes designed to have offenders restore, as far as they are able, 
victims to a precrime position : this is achieved by way of restitution 
from offenders to victims. 

Sometimes restitution may be symbolic, where "payment" does not 
equate exactly with the loss suffered, but is calculated in terms of a 
service to be rendered to make up for that loss. Sometimes restitution 
is "direct" in that it comprises a sum of money equal to the sum stolen, 
or is comprised of goods unlawfully obtained and the like. Restitution 
differs from compensation in that it comes out of the offender's pocket 
rather than from the coffers of the State : rather than taking the 
approach that all the victim requires is "money back" whatever the source, 
restitution programmes are formulated with a view to "personalising" the 
return of losses suffered ; victim gains directly from offender; offend-
er must pay directly to victim. 

The rationale of this approach to restoring the victim is threefold. 
First there is a belief in the potential of restitution for "... provid-
ing the client-offender with all of the key ingredients for positive 
change and success : by establishing a success identity; by providing 
the offender with a responsible course of action which is remedial in q 
nature; and through regular interaction which is constructive in nature." 
Second, restitution programmes are favoured for the possibility that they 
may serve "... a reintegrating function". That is, the damage that has 
been caused to a victim may, by way of restitution, be rectified, thus 
restoring the victim to a position akin to that which he or she possess-
ed prior to the offence. As well, the offender is restored to a position 
relative to that which he or she held prior to committing the offence, 
without being removed from society. Third, it is hoped that restitution 
programmes "... may provide increased public awareness and renewed 
confidence" in community based corrections.10 

Historical Basis for the Reintroduction of Restitution Programmes 

Those seeking to restore to the criminal justice system the idea 
that victims should in some way be compensated, by the offender, for 
harm and loss frequently recall the function played by restitution in 
ancient and primitive societies. In early civilisation and in those 
communities classed "primitive" in traditional terms, restitution played 
a significant role in resolving those conflicts that today we class 
"criminal". Indeed restitution was in many civilisations (and today in 
some remains) the primary form for resolution of conflict. 

In a comprehensive recounting of restitution as described in anthrop-
oligical studies, Nader and Combs-Schilling point out : 

"... although it is widely held to be true, 
it is unlikely that the 'eye-for-an-eye' 
theory ever really held for preliterate 
peoples. It is not retaliation but rather a 
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desire to replace the loss or damage that 
characterises preliterates. And still 
today it is restitution, not social 
retaliation or retribution, that is wide-
spread."11 

Major components of the restitution process as operating in prelit-
erate societies are, according to Nader and Combs-Schilling, five. First, 
there is the collectivity or individuality question. That is, is the 
individual who committed the offence alone liable in accordance with the 
restitution process, or is there a collective responsibility - for example 
the offender's family sharing responsibility, kin of the offender, the 
village group? Second, what types of offences or acts are rendered sus-
ceptible to negotiation by way of restitution - are they "serious" 
offences, or are they minor acts, serious offences being left for redress 
by other means? Third, what form does restitution take? Is the usual 
procedure such that there should be restitution "in kind" as in the 
process where a life is given in return for taking a life, or is restit-
ution measured "in equivalence" - as where a wife is given in exchange 
for a life? Fourth', Nader and Combs-Schilling consider the process by 
which a particular form of restitution is agreed upon. Here, the issues 
are those of who pays the restitution, who receives the restitution, and 
which parties are participants in the process of negotiation, payment 
and receipt. Finally, the function of the restitution process is intrinsic 
to any analysis of the role of restitution in pre-literate societies. What 
function does it play in dealing with unacceptable or antisocial acts? 
Can restitution in pre-literate societies be regarded in the same light 
as we today regard our various mechanisms for dealing with offenders -
that is, as retributive, rehabilitatory or reformatory, denunciatory, or 
as a deterrent? 

In preliterate societies the major sanction in favour of parties 
giving attention to restitution procedures was the feud.12 A feud between 
members of a particular clan or village group would have severe detriment-
al effects upon the economy and general structure of the society. It was 
to the advantage not only of the relatives of the victim to seek amends 
by way of restitution, nor solely of the offender and offender's kin, but 
also of the village as a whole. Negotiations preceding payment of restit-
ution were frequently carried out under the guidance of village elders 
or saints, or other persons believed to be possessed of supernatural 
powers. Some tribes had permanent specialised mediating personnel, others 
choosing the process of selecting a "go-between" for a particular conflict 
when it arose, selection being made by the parties involved in the dis-
pute. In other instances restitution negotiations would be arranged by 
the disputing parties and/or their kin, without the assistance of an 
intermediary. In most instances, the direct victim and offender were not 
face-to-face parties to the negotiations, maintaining a separate stance 
in order that the conflict should not be exacerbated. (A further reason 
might have been pride or embarrassment on the part of one or other or 
both of the parties.)13 

As for the type and amount of compensation restored to the victim, 
Nader and Combs-Schilling state that there is "... usually some form of 
compromise made by the offending and the offended group" : 
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"However, this compromise is not arbitrarily 
arrived at, but rather is an adjustment of 
an ideal standard of what the compromise 
should be, given the seriousness of the crime, 
the status of the victim, and several other 
variables ... restitution [often] took the 
form of various types of wealth and service, 
the amount of restitution depended on the 
harm done to the victim rather than the 
economic status of the offender. In fact, it 
was the harm done to the victim plus status 
of the victim that served to determine the 
amount of compensation in any given case."1 ** 

In providing for restitution as a means of resolving conflict, preliter-
ate societies appear to have concentrated upon more serious rather than 
less serious acts. Thus, the restitution process was frequently used for 
sanctioning the killing of tribes-people, the amount of restitution being 
determined by the harm and status of the party killed. A "common person" 
would be "worth less" in restitution terms than a "man of social stand-
ing" . Some tribes devised codes with a sliding scale of payment dependent 
upon social position. Restitution was also used in cases involving theft 
and wounding. Wounding in the instance of Arab Law in Sinai was estimated 
in relation to the type of damage, categories being made according to 
loss of limb/s, broken bones, wounds to the face, and wounds elsewhere 
than the face.15 No concept of "compeasation" - to be paid from an entity 
such as "the State" or from the village or community as a whole - existed; 
rather, restoration was made by the offender (and sometimes his/her 
family or kin) to the victim (and sometimes his/her family or kin) in 
accordance with the set scale. 

Restitution played a part not only in the living arrangements of 
tribes described by Nader and Combs-Schilling : in early Anglo-Saxon 
times restitution was an accepted mode of dealing with transgressions. 
A scale of monetary payments was devised under the reign of King Alfred 
whereby the knocking out of the front teeth was calculated at a rate of 
eight shillings, the knocking out of an eye tooth or a molar being cal-
culated at four shillings and fifteen shillings respectively. During the 
time of King Alfred the earlier system whereby revenge by the victim 
and/or the victim's family was accepted as the usual repayment for harm 
done was replaced by the restitution system; with the coming into being 
of the latter system, it became the generally required preliminary pro-
cedure. If restitution was not able to be negotiated or was simply re-
fused, then resort could be had to retribution or revenge, or the offend-
er could be rendered an "outlaw". This meant deprivation of all civil 
rights.16 

Just as the retributive response of the revenge system had been re-
placed by the restitution system, however, the restitution system was 
in turn replaced by a system wherein it was to the State, rather than to 
the victim, that the offender was required to pay his or her dues. This 
development was not confined to Britain but came into being throughout 

1 7 
Europe. As Jacob points out, the evolutionary process followed in the 
Western nations consists of several stages that are easily mapped out. 
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The primary step is that of private vengeance, to be replaced by collect-
ive vengeance. Following on from this, negotiation and restitution be-
come the accepted mechanism. As societies became more sophisticated 
codes were generally adopted outlining compensation scales to be applied 
in the restitution process, and according to which the victim should 
receive just compensation. The midway stage between the restitution 
procedure and the processes of the present day is that of a growing 
intervention by persons in power - lords, other rulers and eventually 
the king as mediators in the dispute. This eventually led to payment to 
the mediator of a percentage of the restitution award. Finally there 
has today been an almost total18 disappearance of structured or formal-
ised restitution from the criminal justice system, the process being 
entirely taken over by the State : 

"In this evolutionary process, the central 
government became stronger. Familial groups 
were replaced by the sovereign as the central 
authority in matters of criminal law. During 
this process the interests of the State grad-
ually overshadowed and supplanted those of 
the victim. The connection between restitution 
and punishment was severed. Restitution to the 
victim came to play an insignificant role in 
the administration of the criminal law. The 
victim's rights and the concept of composition 
and restitution were separated from the crimin-
al law and instead became incorporated into the 
civil law of the courts."19 

Although today it is theoretically possible for the victim of a 
crime to proceed by way of a civil action in order to gain recompense 
for a criminal injury done to him or her, in fact the civil process is 
rarely taken advantage of. Furthermore, although in some crime statutes20 
provision is made for victims to gain restitution and/or compensation 
during the criminal proceedings, there is no indication in such provis-
ions as to upon whom the responsibility lies for ensuring that the 
victim gains advantage of them; the provisions are inadequate and 
rarely effective.21 

The passing of the formalised restitution process has not, however, 
gone unnoticed. In 1516 the suggestion was made that offenders should 
undertake labour on public works to raise funds in order to make pay-
ments to their victims by way of restitution.22 Restitution in monetary 
terms and restitution in kind were suggested during the eighteenth 
century as necessarily to be introduced as mandatory for property 
offences, but Jeremy Bentham recognised the inadequacy of restitution 
programmes standing alone : he "... identified the need for public 
victim-compensation funds to assist victims of offenders who were not 
apprehended or convicted."23 In putting this proposal, he further acknow-
ledged the difficulty of providing for restitution where offenders were 
indigent or without access to funds sufficient to pay for the extent of 
harm done or financial losses suffered. 

Again in the late nineteenth century suggestion was made at various 
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crime congresses that restitution should be reinstated as a formal and 
integral part of all criminal justice systems.24 In 1900 the Brussels 
Penitentiary Congress devoted a deal of discussion time to the concept of 
restitution as a means of dealing with crime. The view was put : 

"In the case of prisoners having property, 
steps should be taken to secure it, and to 
prevent illegal transfer. As to insolvent 
offenders, other methods of constraint must 
be sought. The minimum term of imprisonment 
being sufficiently high, its execution should 
be suspended in the case of offenders who 
beyond the cost of the process have paid a 
sum fixed by the judge as reparation for the 
injured party, exception being made in the 
case of professional criminals and recidivists. 
The State Treasury would gain, since it would 
not only be spared the expense of supporting 
the prisoner, but would be reimbursed for all 
other expenses. The delinquent would be pun-
ished and the injured party reimbursed. 
In the case of serious offenses in which 
imprisonment is deemed necessary ... parole 
after a certain time of imprisonment [should] 
depend on the willingness of the prisoner to 
reimburse his victim from his earnings saved 
in prison. 
... a public fund [would] assure reparation 
for those who cannot obtain it in any other 
manner."2 5 

p c 
Geis has commented that this proposal was the subject of little agree-
ment, the final "solution" being to pass a resolution that merely urged 
reforms in procedure to give to the victim of crime more power vis-a-vis 
the system in terms of using civil remedies. Thus the Congress "... 
effectively managed to bury the subject of victim compesnation as a sig-
nificant agenda topic at international penological gatherings from thence 
forth to the present time."27 

The Revival of Formalised Restitution 

In 1951 the British penologist Margery Fry advocated a return to 
restitution,28 this call being taken up in a White Paper produced in 
Britain in 1959 : 

"The basis of early law was personal reparation 
by the offender to the victim, a concept of 
which modern criminal law has almost completely 
lost sight. The assumption that the claims of 
the victim are sufficiently satisfied if the 
offender is punished by society becomes less 
persuasive as society in its dealings with 
offenders increasingly emphasises the reform-
ative aspects of punishment. Indeed in the public 
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mind the interests of the offender may not 
infrequently seem to be placed before those 
of the victim. This is certainly not the 
correct emphasis. It may well be that our 
penal system would not only provide a more 
effective deterrent to crime, but would 
also find a greater moral value, if the 
concept of personal reparation to the 
victim were added to the concepts of 
deterrence by punishment and of reforma-
tion by training. It is also possible to 
hold that the redemptive value of punish-
ment to the individual offender would be 
greater if it were made to include a real-
isation of the injury he had done to his 
victim as well as to the order of society, 
and the need to make personal reparation 
for that injury."29 

. 3 0 
A contemporary call by a second British penologist advocated the intro-
duction of a restitution scheme where the length of time of imprison-
ment would be shortened by the amount of restitution made by the offend-
er to the victim. That is, the scheme contemplated that the offender 
should be placed in a position to exercise some control over his or her 
own situation : if an effort were made to pay restitution, the offender 
should be rewarded by a proportionately shortened term of imprisonment; 
if the offender made no attempt, length of imprisonment would not be 
affected. The original term of imprisonment should be :set in monetary 
terms so that prison work (or work carried out on work release) and 
the wages paid for it could be deployed against the term. The scheme 
could be expanded to cover payment of compensation, by the offender, 
to relatives of victims deceased as a result of the crime. 

Yet despite the emphasis in British writings upon the need for 
re-introducing programmed restitution, it is not in the United Kingdom 
that the major thrust toward a return to that mechanism in the criminal 
justice system has been experienced. Rather it is in the United States 
that various authorities have attempted to put into effect restitution 
schemes. 

As Harland states, in the United States (as in other jurisdictions, 
to a greater or lesser degree), informal restitution has "... tradition-
ally played an extensive and largely unpublicised role at various stages 

3 1 
of the criminal justice process." • It has been used in informal settle-
ments between offender and victim, as where the victim comes to an 
arrangement, outside the criminal justice system, not to report to the 
police or not to press for prosecution, if the offender restores the 
stolen goods, the missing funds, or pays hospital expenses and the like. 
Restitution has also been employed in "bargaining" in police stations 
and in plea-bargaining, where authorities agree not to prosecute, or to 
prosecute for a lesser crime, with return of the goods. Other forms of 
pre-trial diversion have similarly used restitution as a justification 
for taking a route different from that which would have been pursued 
had the goods not been restored. At the sentencing level, restitution 
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has been utilised as a sentencing option, most frequently together with a 
suspended sentence or as a condition of a probation order; it has also 
been coupled with work release or parol.32 Yet despite the field in which 
restitution may have informally been employed (and of which there is no 
official recording), there has until recently been no systematic programm-
ing of restitution into the criminal justice process : 

"... restitution ... has been employed largely 
in an unsystematic manner at the discretion 
and initiative of individual decision^makers 
throughout the criminal justice process. 
Relevant statutory language typically has been 
of a broad enabling nature, stating that 
restitution may be ordered, without specify-
ing the circumstances under which it might be 
appropriate."3 3 

Today, however, particularly in the United States processes are becoming 
more formalised and there is a tendency to establish agencies whose task 
it is to develop restitution programmes within policy guidelines, to be 

3 4 used before or after the trial process. 

a. Restitution Programmes in General. In conjunction with 
revived interest in restitution as a disposition, pilot restitution prog-
rammes were established both in the United States and in Canada at the 
beginning of the 1970s.35 In 1977-1978 a "more concerted effort" was being 
undertaken to develop programmes in California, Colorado, Connecticut, 
Georgia, Maine, Massachusetts and Oregon, plans were formulated for a 
multi-level approach to restitution as a component of the criminal justice 
system : 

"As part of a national restitution experiment 
funded by the Law Enforcement Assistance Admin-
istration, programs are being developed in 
these States at the prosecutorial stage, to 
make restitution information available to 
prosecutors for plea bargaining and sentence 
recommendations; at the judicial stage, to 
make restitution a more viable sentencing 
option; in probation settings as a super-
vision condition; in institutions and in 
work release as an incentive for early 
release; and as a condition of parole."36 

The proliferation of restitution programmes is noteworthy, in that in 
1976 only thirteen restitution projects serving adult offenders were iden-
tified, whilst in 1977 the number was forty-six.37 In 1978 the first 
national assessment of restitution programmes in the Unites States was 
undertaken of both those models placing "... an explicit emphasis upon 
the use of monetary restitution" and those using community service as a 

3 8 
sanction for adult offenders being included in the study. Although the 
response rate was described as "disappointing", no less than eighty three 
projects were identified for inclusion. In analysing these projects it 
was found that 33 per cent involved monetary restitution alone; 43 per 
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cent involved community service for restitution purposes without monetary 
restitution; 13 per cent utilised a combination of monetary and community 
service restitution; 10 per cent used monetary restitution for some 
offenders, community service restitution for other offenders in the 
programme. 36 per cent of the predominantly monetary restitution projects 
were residential, offenders living in "half-way houses" and the like. 
None of the projects predominantly utilising community service restitut-
ion were residential, whilst 56 per cent of those projects utilising 
both monetary restitution and a community service obligation were resid-
ential. 39 

b. Pre-Trial Restitution Programmes. Informal procedures are 
unlikely to be documented when restitution is used as a means of escap-
ing trial, and it is therefore difficult to estimate the extent of the 
use of restitution on this level. However six formal programmes incorpor-
ating restitution are outlined by Galaway in a comprehensive study of 
United States' restitution programmes.40Two of these, the Citizen Dispute 
Settlement Centers of the American Arbitration Association and the Night 
Prosecutor Program in Columbus, Ohio "... were established to develop 
dispute-settlement procedures by means other than use of the criminal 
justice system and to provide noncriminal justice alternatives for 
handling private criminal complaints."111 Both programmes endeavour to 
bring the offender together with the victim, restitution being seen as 
a possible (or probable) means of resolving the dispute. Another prog-
ramme concentrates specifically upon juvenile offenders, "... providing 
services ... as an alternative to juvenile court referral".42 Cases are 
vetted by a review panel - the "Community Panel" - comprising juveniles 
and adults from the neighbourhood. Restitution may be required, the 
sanction being possible referral to the juvenile court. 

A fourth programme deals with non-serious, first-time defendants. In 
this, the Pima County Adult Diversion Project, the offender must volun-
teer43 for the project in order to be included; participation must also 
be approved by the victim, arresting officer/s, and the prosecutor. Where 
all are in agreement, a face-to-face meeting of offender and victim is 
held to determine the restitution component of the programme to be foll-
owed by the defendant as a condition of diversion. Two further prog-
rammes, one in Minneapolis and one in St. Paul deal with juveniles, mis-
demeanants and felons. Defendants are diverted into a system involving a 
work evaluation, training, and job placement. Restitution often figures 
highly in the process, particularly where offences are committed against 
property.4 5 

c. Programmes Involving Restitution After Trial. Edelhertz46 
describes a juvenile court programme in South Dakota where restitution 
is a component of probation orders, on the basis that it has "therapeutic" 
value. In Iowa probation officers are under a duty to formulate restit-
ution plans in much the sameway as they write pre-sentence reports. 
Restitution has been adopted as a policy in the instance of any deferred 
or suspended sentence. Also in one Iowa programme the practice has been 
adopted of bringing together offender, victim and probation officer. 
Where the three can reach agreement as to a plan for restitution, the 
plan is presented for the court's consideration.47 
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A second form of post-trial restitution has been established in con-
junction with halfway house developments. Galaway and Hudson**8 and 
Harland succinctly describe the form such programmes take : most are 
shaped upon the original Minnesota plan (the first formal restitution 
programme set up in the United States), where prison inmates formally 
negotiated a restitution agreement and on that basis were paroled to the 
Restitution Center, a residential half-way house.50 (The Minnesota scheme 
has since been disbanded : funding ceased and there was a suggestion that 
the scheme would be reconstituted on a more ambitious basis; however this 
has not yet come to pass, perhaps as a result of some disillusionment as 
to the "success" or potential for success harboured within the concept of 
restitution and/or its realisation.)51 Some programmes of a similar type 
include probationers as inmates in addition to parolees.52 According to 
Galaway : 

"Most of the restitution agreements have 
involved a monetary exchange between the 
offender and the victim; in situations 
where the victim could not be located, was 
unwilling to participate, or had not 
suffered damage, restitution in the form of 
community service or a contribution to 
some community agency has been used. The 
trend has been away from community service 
toward payment of money to a community organ-
ization as the preferred form of symbolic 
restitution."53 

Problems of Restitution as a Disposition 

Following the initial flush of enthusiasm as to the possible scope 
of a revived mechanism for dealing with crime, some disenchantment appears, 
however, to have set in. Galaway, one of the leading criminologists in the 
field, has recently alluded to the withdrawal of funds from some schemes, 
which may signify scepticism on the part of authorities as to the value of 
restitution as a disposition. 5>* Perhaps dissatisfaction was inevitable 
when restitution was seen as having a potential for resolving many of 
the imbalances of the current system - MacNamara and Sullivan55 contended 
it brought an "ethical and logical equilibrium" to the criminal justice 
system - an extravagant claim. As with other "innovations" in correct-
ions, no doubt too much has been expected of this particular measure. 
Nonetheless it is important to analyse the concept of restitution and its 
possible effectiveness within the current framework of the criminal just-
ice system. It may be that all-encompassing claims are unrealistic and 
incapable of realisation, but that more modest estimates of the value of 
restitution-as-disposition are based in reality, and that restitution 
could serve a valuable role as disposition within certain limits. 

At the outset it is important to determine the basic rationale for 
any restititution programme. Although it may seem "ethical and logical" 
to attempt to maintain an equilibrium in the criminal justice system be-
tween competing claims - that is, between the claims of the victim, the 
interests of the State, and the interests of the offender, it may be in-
appropriate to expect that any single form of disposition can completely 
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fulfil this need. 

It is also essential to lay down at which point in the system the 
process will come into operation. As appearing from the United States' 
experience (and as may be occurring even today, on an infoirmal basis, 
within the Australian criminal justice system), restitution may be 
utilised as a pre-trial diversional disposition. If restitution is used 
in an informal manner at this stage, ethical considerations are raised. 
Should offenders be informally allowed to escape the criminal justice 
process, to escape conviction and punishment, simply because they are 
possessed of funds sufficient to repay the damage, to restore the goods, 
to repay embezzled or stolen funds, or to pay for the victim's hospital-
isation expenses? If formal pre-trial diversionary programmes involving 
restitution are introduced, problems are also present : there may be a 
danger of compromise on the part of defendants. Some defendants may 
choose what they see as "an easy way out" when in reality had they gone 
through the trial process, they may well have been found "not guilty". 
Dangers here may be even greater than those surrounding the plea of 
"guilty" where the offender hopes to have the matter "over and done with", 
possibly with a lesser penalty than had the plea been "not guilty" with 
a conviction following trial.56 Furthermore by not proceeding to trial, 
the State will be saved the expenses consequent upon taking criminal 
matters to court; this may serve as a valuable incentive to the pros-
ecution to settle out of court by way of restitution without too close 
an enquiry as to whether there is a secure foundation for the case, and 
without ensuring that the particular individual is in fact responsible 
for the taking of goods or monies which he or she undertakes to return 
if no court proceedings are initiated. 

As a post-trial measure there appears to be less likelihood of 
ethical problems arising, in that once a finding of guilt has been 
recorded, or a conviction, it seems appropriate to require offenders, 
where possible, to restore their victims to a position similar to or as 
near as possible to that which they held prior to the offence. Certainly 
an argument appears to lie in favour of repayment being made to the 
victim prior to any payment by way of a fine to the State. However diff-
iculties arise where offenders are not in possession of funds sufficient 
to restore the victim. Frequently in the case of monetary offences the 
embezzled funds, stolen goods, proceeds of forged cheques have long 
since been dissipated. If, for example, restitution were to be made a 
mandatory condition of a probation or similar order, then this would 
draw a seemingly unfair distinction between those persons of financial 
standing as contrasted with those having no such standing. 57 

Ability to pay arises also in relation to the suggestion that re-
lease from prison* or release on parole, should be granted only (or in 
some way be dependent) where there is a displayed desire to make repar-
ation to the victim.Again, those persons who are in a financial position 
to repay will secure parole or release more easily than those who are 
not so fortunately situated, unless some provision is made for taking 
means into account (as is so in the case of the fine in some jurisdict-

> 5 8 ions). 
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Problems arise also from the perspective of the victim. If restitu-
tion is to become an intergral part of the criminal justice process, this 
could mean that the victim's position is harmed rather than improved. In 
the case of restitution taking place prior to trial, a restitution prog-
ramme may be negotiated with some speed. However in the case of post-
trial restitution, delay may be the key word. Although at present delay 
through civil proceedings for recovery of moneys from individuals is 
acknowledged to be severe,59 as is delay in proceedings to gain victims 
compensation through victim compensation schemes,60 this seems not to 
justify making the victim wait for a restitution programme to be negotia-
ted as part of a sentence, simply in order that the system should gain 
some "equilibrium" on its face. yet civil delays may be worse. 

There is the further issue of the offender who is not caught or who 
is not convicted, despite the victim having clearly suffered criminal 
loss. In such cases restitution may not take place, but obviously the 
criminal justice system must make adequate provision for the victims in-
volved, so that they are not unfairly treated. In most Australian juris-
dictions victim compensation schemes of greater or lesser value are in 
operation or are planned.61 The Australian Capital Territory alone lags 
in this regard. However it may be preferable to revamp these schemes, so 
that they may be adequate to the task of assisting all victims of crime, 
rather than devoting resources to setting up restitution programmes that 
may not be as satisfactory from the victim viewpoint. 

Further, should restitution be paid in full, or should it be made 
possible for courts to order partial restitution only? As well, should 
schemes contain provision for "symbolic restitution" : restitution that 
does not specifically equate with the harm done to the victim, but which 
involves carrying out some particular task fixed upon by the court (or 
restitution negotiator, or negotiator in concert with victim and/or off-
ender) as "equivalent" to the harm? Should the victim have any decision 
making power in this regard? 

Finally in relation to the victim, what of the idea of confrontation 
between victim and offender? For some victims this may be too onerous a 
duty, and the victim's wishes are essentially worthy of respect. However 
if the aspect given highest regard is that of the offender's rehabilita-
tion, an argument could be made that the offender would be assisted by 
meeting with the victim. A second aspect of the problem is whether the 
victim should be involved in negotiations with the offender and a prob-
ation officer (or other mediator), each present together, in order to 
reach an agreement as to the form or amount of restitution. Again, this 
may be detrimental to a victim who does not wish to participate. From 
the offender's perspective, the victim may judge too harshly; negotiat-
ion for restitution may fail due to the personality of the victim and 
through no fault of the offender. Should a disposition be directly conn-
ected with the character of the victim? 

Two further matters frequently arise in relation to similar forms of 
disposition. Should restitution be a sole "punishment", not being com-
bined with other orders, or should it be possible for a probation order 
to be given together with a restitution order and, say, a fine? Second, 
should participation in a restitution programme be dependent upon full 
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consent of the offender? These issues are akin to those arising in the 
issuance of probation orders and community work orders ; should they 
be combined with ancillary orders? Is it relevant to talk of "consent" 
in relation to any such disposition? The general approach in the United 
Kingdom has been that such orders should not be combined with a fine, 
for this would act against the rehabilitory spirit of the probation/ 
community work order;62 in Australia, however, such combination has long 
been accepted. As to consent, the general principle has been that a per-
son shall be placed on a probation/work order only with consent. Some 
questions have, however, been raised as to the lack of "voluntariness" 
where any individual participates in a punishment programme, whatever 
its nature and whatever the formal words surrounding its allocation. It 
may not be relevant to talk of "consent" in such a context. 

Finally, Galaway and Hudson have raised the question of victim res-
ponsibility. They contend : 

"... certain categories of people tend to 
be more susceptible to victimisation than 
others, and, in some cases, may precipitate 
the crime against themselves. An implication 
of this is that some of the responsibility 
for these offences should be placed on the 
victim . . ."63 

They suggest two possible approaches. First, a concept of "contributory 
negligence" could be introduced into the criminal law, so that wherever 
an offender was adjudged a precipitator in the offence, any order for 
restitution could be reduced or eliminated completely in accordance with 
the degree to which the victim "precipitated or contributed to" the 
offence. A full scale hearing with counsel for both sides would have to 
be introduced in order to implement this proposal.64 As for the second 
approach, Galaway and Hudson advocate that a position could be retained 
whereby "... people are individually responsible for their behavior and 
even in precipitative or provocative situations there [is] ... more than 
one way of responding."65 Taking this approach, the offender would be 
held accountable on the basis that even if another is "provocative" a 
variety of responses is possible. If the offender has chosen to select 
the criminal rather than the non-criminal response, the criminal justice 
system should register this in the appropriate way, holding the offend-
er rather than the victim liable. They conclude : 

"The latter solution protects the essential 
dignity of the offender by supporting a view 
of him as an individual capable of making 
decisions."6 6 

This approach fits well with the concept of restitution as put into 
effect in some jurisdictions, in that the underlying philosophy of many 
of the schemes is that the offender will be rehabilitated by being re-
quired to confront his or her actions and the harm these have caused, 
and to regain self-respect by restoring the damage to the victim. This 
envisages responsibility lying with the offender, rather than transferr-
ing "guilt" to the victim of the offence. 
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Are there problems with restitution from the perspective of the 
rights of the State? Certainly an argument could be made that if restit-
ution programmes are brought in and utilised to any effect, the State 
will lose in the way of revenue from fines ; a party paying restitution 
might not be able to pay a fine in addition to recompensing the victim.67 
An alternative view might ask why the victim should undergo detriment, 
forgoing restitution, for the benefit of the State receiving a fine. 
Again for the other side, the State may profit from victims receiving 
compensation to the exclusion of fines, in that currently in the major-
ity of Australian jurisdictions60 victim compensation schemes are in 
operation; funds for these must come out of State revenue. Rather than 
having to pay for a bureaucracy to operate victim compensation funds it 
may be preferable as, amongst other matters, less expensive, to negotiate 
restitution agreements between offender and victim and thus to dispense 
with the need, in many cases, for payment out of a central victim compen-
sation fund. State victim compensation funds would be called upon only 
where no offender could be found or prosecuted, or where the offender 
was not in a position to restore goods or moneys - and in such case would 
not be in a position to pay fines, anyway. 

However as in the latter cases some form of victim compensation will 
be necessary, costly bureaucracies will needs be set up. Furthermore re-
stitution schemes will require funding - and a "bureaucracy" in the way 
of a staff of mediators and support workers. Some policing of payments 
will be necessary. Thus savings may be negligible; the cost may well 
exceed that of running a complete victim compensation programme covering 
all. 

The interest of the State in having victims who are more willing to 
report offences may or may not be enhanced by the introduction of rest-
itution programmes. This would seem to depend upon the perception gained 
by victims of restitution schemes. If victims perceive some value accru-
ing to themselves in their reporting of offences, in that they consider 
there will be recompense for the damage done or goods lost, then the 
introduction of such schemes may be supportive to the criminal justice 
system as a whole. If, however, victims do not believe their interests 
will be in any way enhanced by the programmes, it is difficult to envis-
age any benefit accruing to the State. Even apart from visualising ade-
quate recompense, it is important to guage whether problems faced by 
victims in approaching the criminal justice system for assistance will 
in any manner be overcome by the introduction of restitution programmes 
: it is a generalised lack of interest in the victim, exhibited by the 
State through the system, that has led many victims to "opt out" of 
reporting crimes or carrying through with the aftermath of reporting to 
trial and conviction stage; is formalised restitution the sole answer 
- or even one of a number of answers - to this? 

Evaluating Restitution Schemes ; The Problems 

Difficulty inevitably arises in attempting to assess restitution in 
relation to these issues. Despite restitution having taken place within 
the system on an informal basis there has to date been little research 
into its operation. Where formal programmes have been introduced, these 
have been in operation for a limited time only, with the longest running 
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programmes having operated for little more than four years. It is there-
fore possible to make only a rudimentary analysis of any findings. None-
theless, this may give guidance on the question of whether it would be 
of value to introduce formalised restitution schemes - or pilot projects 
for such schemes - into the various Australian jurisdictions. 

a. The Basic Rationale of Restitution Programmes. Although 
revival of interest in the concept of restitution has seemingly been 
sparked off by renewed interest in the fate of the victim, it is evid-
ent that this has not been carried across into the various restitution 
schemes established as a result of this interest. A recent analysis of 
schemes in the United States concluded that the main thrust behind each 
of them is that of rehabilitation of the offender.69 Once again the 
victim loses out. 

It was reported : 

"With few exceptions, ... restitution and 
community service programs do not bring 
victims and offenders together to negotiate 
restitution agreements and victims are not 
consulted about their views concerning the 
appropriate disposition to be given the 
offender. Consequently, the potential use 
of restitution for victim involvement is 

7 0 not being exploited in existing programs." 

In their paper "Restitution as a Victim Service" Galaway and Hudson en-
umerate at least five, often conflicting, goals of restitution prog-
rammes : 

* to benefit the offender 
* to benefit the victim 
* to benefit the criminal justice system 
* to "help in doing justice" 
* to benefit the programme itself 

They contend that various combinations of these five goals "... are 
likely to be held by any particular restitution program" : 

"On a day-to-day operations level, however, 
they are likely to be in conflict with 
each other ... Ideally, of course, program 
goals should be made explicit and, in those 
cases where programs hold more than one of 
the five goals, these should be [set out in 
order of priority] and used to guide program 
managers in day-to-day operations [in rela-
tion to that order]. Political realities of 
securing financial support for the program 
and getting it established, however, frequent-
ly require a degree of planned ambiguity re-
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garding goals. When this occurs, as it 
frequently does, program managers 
probably [list priorities of] goals on 
pragmatic grounds by emphasizing alter-
native goals to different audiences or 
by resolving immediate program issues 
and, in the process, defining the re-
lative importance of goals." 1 

Galaway and Hudson further note that the orientation of programme staff 
will have an important impact upon programme goals and operation, and may 
be crucial to the involvement of the victim - or lack of that involvement 

"[Staff orientation] is an especially 
important issue in relation to victim 
assistance goals in restitution prog-
rams. Largely because of the offender 
orientation of restitution program 
staff, conflict between the goals of 
benefitting victims and rehabilitat-
ing offenders are likely to be resolv-
ed at the operational level in favour 
of rehabilitation. Consequently, the 
importance of the compensation goal 
is diminished."72 

That staff are primarily offender-orientated is, perhaps, only to be exp-
ected in a system which in the past has solely concentrated upon rehabil-
itating or punishing offenders, with no attention being paid to the vic-
tim. Clearly, if benefits to victims are to accrue and if this is seen as 
a worthy goal, then retraining programmes for personnel will be vital to 
success of restitution schemes. 

The basic proposition in established restitution programmes is that 
the offender should be made to "feel good" about the activity undertaken 
to repay the crime. The concept adopted is that of renewing or building 
the offender's self-confidence and self-esteem. The confidence and self-
esteem of the victim is not generally referred to, although other studies 
as to the effect of crime upon victims show clearly that victims suffer 
loss of confidence and self-esteem as a direct consequence. Thus a study 
carried out in 1978 by the Home Office Research Unit in the United King-
dom found : 

"Half of the respondents [in the study] 
said they had experienced emotional dis-
tress in the aftermath of the [criminal] 
incident such as bouts of depression or 
fear at leaving the house - emotions 
which were strongest where the assail-
ant was known to the victim. Three-
quarters had been absent from work as 
a result of the injuries, in some cases 

7 3 losing pay during this time ..." 
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If the approach taken in restitution programmes is at base that of a con-
cern for the rehabilitation of the offender as a sole or predominant 
theme, then obviously restitution can hardly be expected to be enough to 
redeem the system in the eyes of the victim. Separate victim assistance 
programmes would seem necessarily to be established; otherwise the 
system will continue to suffer defects from the perspective of the victim, 
and there is no reason to suppose that by introducing restitution schemes 
victims will be any more likely to co-operate with the criminal justice 
system. 

Certainly other aims of restitution schemes are laudable - such as 
keeping as many persons as possible out of the prison system, and "mak-
ing the punishment fit the crime". However in coming to any decision as 
to embracing restitution schemes, it will be vital to their chances of 
successful operation that aims be clearly defined. Further it is import-
ant to guard against the fifth goal adumbrated by Galaway and Hudson 
taking the ascendent position : that of perpetuating the option of rest-
itution for the sake of keeping a particular programme or programmes in 
train : 

"While often left unstated, this goal is 
based upon notions about the politically 
popular nature of the idea of restitut-
ion and the extent to which it can be 
used to build a base of support for 
program survival. A program that involves 
a variety of activities and components 
may emphasize the place given to restit-
ution so as to gain credibility with the 
police, courts, and key officials within 
and outside cf the justice system who are 
responsible for making decisions about the 
on-going life of the program. Possible out-
come measures for this might include the 
extent of program support given by justice 
system officials, significant publics, and 
most crucially, continued financial support 
... The critical measure of success ... 
[becomes] the continuation of the program 
..." 711 

If restitution is to be structured into the system as an integral part 
of the punishment or rehabilitative process there will be a need for 
objective assessment at regular intervals to determine whether the goal 
or goals of the option are being met. To eliminate as far as possible 
the "keeping the programme for the sake of the programme" syndrome and 
to ensure that there is real value to the criminal justice system in 
retaining restitution schemes, it would seem justified to write into the 
terms of each programme an assessment plan; this stricture might be 
backed by a requirement to justify continuation of each scheme after a 
set time-lapse - perhaps every three or five years. This would in effect 
be to incorporate into legislation setting up programmes a "sunset 
clause", whereby the programme would automatically be brought to an end 
when the time limit expires, unless the legislature determines it should 
continue.7 5 
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b. Problems of the Offender in Restitution Programmes. It has 
been observed in some schemes that the estimate of loss suffered by the 
victim and set by that victim has exceeded the real loss suffered; some 
victims appear to inflate their claims.76 Besides being unjust in relation 
to the system as a whole that victims should profit from a programme set 
up to redress actual loss and to rehabilitate offenders or make them em-
brace a fit punishment for the crime, requiring offenders to pay more than 
their actual liability may do little to enhance their regard for the fair-
ness of the system. Furthermore, it enables (and may encourage) victims to 
themselves act in a dishonest manner by exaggerating the extent of their 
injuries.77 

On the other hand it has been argued that alleged overestimation by 
the victim of a claim may not in fact be connected with bad faith. Rather, 
it may be that the defendant has under-estimated the loss. Galaway and 
Hudson suggest that offenders may subconsciously under-estimate the loss 
in order to assuage their guilt feelings.78 

One suggestion as to how to overcome the problem is that the offender 
and victim should be brought together with a probation officer or a spec-
ially trained person as mediator to negotiate a restitution amount that is 
acceptable to both parties.79 Otherwise, rather than adopt the pattern of 
monetary restitution, "symbolic restitution" could be introduced : again, 
repayment would be negotiated by a mediator, probation officer or other 
negotiator, and/or the victim, but repayment would be made by way of 
community work or direct restoration of damaged property (for example, as 
where damage to a school could be repaired by the offender/s).80 Where no 
victim could be located, this would eliminate any charge of "overestima-
tion" (at least from base motives), and symbolic restitution would be 
required to be negotiated between offender and probation officer or other 
mediator, estimate and agreement being reached by these parties alone 
(perhaps with final ruling being left to a judge). 

As for whether defendants will always be in a position to make res-
titution, or whether such programmes would in effect operate against 
those individuals at the lower end of the socio-economic scale, accord-8 1 
ing to research undertaken by Hudson and Galaway most of the claims 
coming within the ambit of schemes did not exceed two hundred dollars.82 
According to the study, all persons were in a position to conform with 
the restitution requirement. Yet this raises a basic issue : what types 
of crime, what types of criminal are to be included within restitution 
programmes? It seems that in the United States, most or all restitution 
programmes concentrate upon petty crimes; they do not take into account 
those crimes involving large amounts which usually take place up the 
socio-economic scale. Commenting upon this bias of schemes, Nader and 
Combs-Schilling state : 

"Offenders may object because restitution 
is serving the interests of the rich in a 
legal system where the criminal law or at 
least the implementation of the criminal 
law is income biased against the poor and 
indigent ... 
If attempts to do something about crime in 
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America are to be anything more than a 
... program for middle-rclass and middle-
range professionals or public relations 
for politicians, we have to face the 
possibility that our ambivalence about 
offenders stems from our awareness of 
the discrepancies in equality before 
the law in a democracy. If we are going 
to have restitution, we at least have 
to formulate it within a vertical slice 
- up and down the income ladder. We are 
working on restitution programs solely 
affecting lower-income groups ... Maybe 
it is the "least-worst" way to treat 
offenders, but it probably will not de-
crease the crime rate ..,"83 

They go on to point out that any analysis of the crime problem "... that 
focuses on lower-income offenders to the exclusion of other kinds of 
offenders is diversionary at best ..." They suggest that many problems 

"... that are now coming to restitution 
might better be handled through prevent-
ion and that some problems not being 
handled through restitution might be 
handled by restitutive means... [It is 
significant that] in all pre-literate 
societies where restitution is used, 
it is used to handle the most serious 
disputes, not all the disputes that 

85 are made public ..." 

It is Nader and Combs-Schilling's stand that any scheme concentrating 
upon one particular social group and ignoring another or others is 
suspect. For example, why are not landlords who perpetuate ghettos and 
slums subject to schemes requiring them to restore these areas to a 
standard that is legally acceptable? 

Interwoven with this view is the issue of who will benefit from 
the introduction of restitution schemes focussing upon "small offenders" 
and petty offenders? Nader and Combs-Schilling contend that the United 
States' system is producing a restitution relationship that "... is 
grossly unequal" : 

"Individuals are being made responsible 
to collective, corporate groups ... In 
planning restitution systems, we too often 
proceed as if restitution would be used 
only in cases involving a single offender 
and a single victim. In these cases mutual 
benefits are not difficult to envision. How-
ever, it may be corporations who make full 
use of restitution systems, with individuals 
being found principally on the paying end (as 
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offender). If the victim, for example, 
collects from an insurance company and 
the insurance company then collects 
from the offender, we have individuals 
being made responsible to collective 
groups. If in turn we do not also have 
insurance companies restituting indiv-
iduals when caught in illegal dealing, 
then our restitution system is grossly 
unequal, and it is doubtful that the 
cause of 'reducing the crime rate' is 
in any way advanced by its implementa-
tion."86 

Indeed, a system that fines rather than one which introduces schemes for 
restitution may in fact be more rather than less equitable : the fine 
will (at least on the surface) be used for the greater good of the soc-
iety as a whole; restitution, where claimed on behalf of large compan-
ies, will be used not for the benefit of the entire society, but for the 
benefit of those large companies and the interests they serve : 

"We need to be wary. At the turn of the 
century small-claims courts were devised 
to meet the needs of the 'little guy'. By 
the 1960s we found that these small-claims 
courts were being used mainly by business 
for debt collection. We could be devising 
a system for compensating victims, think-
ing of victims as individual citizens, and 
end up compensating victims that are not 
individual citizens at all, but large-
scale organizations such as insurance com-
panies . in this case the function of the 
restitution system may well be class cont-
rol. In societies where [identified] off-
enders belong to a single economic class, 
as for the most part of the United States, 
the burden of control may become economic-
ally intolerable ... When the victim is a 
member of the power class, as with the 
example of insurance company 'victims', the 
control function is complete and efficient."87 

Again, rather than putting an end to the idea that restitution schemes 
might be devised for introduction into Australian jurisdictions, these 
warnings might better support a call for strict surveillance of the op-
eration of the programmes. Indeed, were it to be found that the majority 
of "victims" utilising schemes were, say, insurance companies, a reass-
essment of criteria for coming within the system - both in relation to. 
offenders and to victims - could be undertaken. 

Further, these misgivings lend support to the idea that in cases 
where it could be deemed appropriate, partial rather than full restitut-
ion should be ordered. It is unrealistic to expect that in many petty 
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offences of a financial type stolen monies or goods will remain intact; 
mostly, they Will be SDent or otherwise dissipated prior to the cap-
ture of the offender.88 Similarly with some larger monetary offences, 
funds are frequently dissipated. It would therefore be preferable to 
order restitution of an amount that is within the offender's means 
rather than ordering full restitution which in some cases may be an 
impossibility. In such cases partial restitution from the offender 
could be ordered, the remainder of the victim's losses being made up 
from a victim compensation fund. Partial restitution might alternatively 
be made up, by the offender, in the way of community work as "symbolic 

On restitution". 

c. Victim/Offender Confrontation. As for bringing the parties 
together and the suggestion that under the circumstances some victims 
may act in an overbearing or revengeful manner toward the offender, what 
research has been done asserts that victims do not generally act in this 
way. Anecdotal material shows victims gaining an understanding of the 
offence and of the offender. Meeting with the offender seems from rep-
orts to resolve fears of future attack and the like that may be harbour-
ed by victims, and that may develop into real problems without confront-
ation. 

9 1 
For the offender, anecdotal material also appears to support the 

view that offenders come to a better realisation of the harm caused by 
their acts. The hope is expressed that personalisation of the victim -
and thus of possible potential victims - may lead the offender to "re-
consider his or her criminal ways". 

One study reports : 

"A few restitution programs have provided 
victims with additional opportunities for 
involvement in the operations of the just-
ice system. This involvement most commonly 
takes place in the process of determining 
the amount of restitution to be obligated 
and typically involves opportunities for 
victims to meet jointly with the offender 
and a representative of the justice 

9 2 system to negotiate." 

In the Minnesota Restitution Center scheme, victims went into prison to 
meet with the offender and to negotiate a restitution agreement in the 
presence of a member of the staff. In Massachusetts, Iowa, Ontario and 
Indiana similar efforts have been made to bring the parties together in 
like manner as in St. Cloud in Minnesota, where a juvenile programme has 
the offender meet with the victim, together with a member of the court 
staff, to negotiate a restitution plan.9 However in assessing the value 
of these "negotiations", Hudson and Galaway comment : 

"Typically, victims are being treated as 
a source of information to determine the 
amount of losses and as a recipient of 
information and payment. There seems (sic) 
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to be a number of reasons for not encourr-
aging victim participation. First, this 
responsibility would typically fall upon 
probation officers who have heavy demands 
on their time to provide services to off-
enders with little time left to give to 
planning and structuring opportunities 
for victim participation." 

Taking into account current priorities and present organisation of the 
corrections system, this is not surprising. In order to overcome the 
problem, a reassessment of the role of probation officers should be 
undertaken : 

"What is needed is a careful and critical 
examination of the nature of probation 
work. Given such an analysis, models of 
probation practice might be developed so 
as to more fully integrate offender and 
victim interests. For example, if the 
justice system continues to move toward 
a just deserts orientation that involves 
more determinancy in sentencing, there is 
likely to be less need for probation staff 
to spend a great deal of time developing 
pre-sentence reports. This time might 
then be better utilized to provide oppor-
tunities for victims to participate in the 
operation of the system." 

A second problem that has been raised is that of differing power positions. 
Victim and offender are in unequal power situations, and this must be 
taken into account by mediators (or probation officers) generally, and by 
structuring of negotiating sessions between offender, victim and the med-
iator. Commenting upon the notion that power parity in confrontation sit-

Q £ uations is fundamental to success, Walton points out : 

"Perceptions of power inequality undermine 
trust, inhibit dialogue, and decrease the 
likelihood of a constructive outcome from 
an attempted confrontation. Inequality 
tends to undermine trust on both ends of 
the imbalanced relationship, directly 
affecting both the person with the perceiv-
ed power inferiority and the one with per-
ceived superiority."9 

In the Kitchener, Ontario restitution project, special attention has been 
given to this aspect of victim/offender confrontation. The project worker 
has the duty of assisting "... in finding a balance or equalization of 
this power and [assisting] ... the victim and the offender to reach an 
alliance or a point from where their interests can converge."98 This is 
effected by workers suggesting the offender shake hands with the victim; 
that the offender apologise; then the worker making a positive personal 
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statement regarding the offender. The negotiation process will, however, 
be a learning process for the three parties, unless the mediator under-
goes training in mediation and role playing. 

It has been suggested that victims may not wish to meet offenders, 
and that these wishes should be respected rather than being subverted 
to the cause of offender rehabilitation, or to the belief that when the 
meeting comes about, both offender and victim will benefit, despite the 
victim's failure to realise this in advance. On this issue, the comment 
has been made that although such reluctance is "... probably true of some 
victims, we have no evidence as to the extent to which it applies to most 
victims" : 

"But even if a large proportion of victims 
do not want to be involved, the presumption 
of victim disinterest does not seem to be 
sufficient grounds for denying those victims 
who would like to participate from having 
the opportunity to do so. Some staff of 
current restitution programs seem to be re-
luctant to involve victims and offenders 
jointly in a process of negotiating the re-
stitution plan because of fears about con-
flict. While there is likely to be some dis-
agreement regarding the restitution amount 
and the payment schedule, those programs 
that have experimented with victim-offender 
contacts have not found this to be a serious 
problem. Conflict management skills can be 
taught so program staff are able to deal 
with conflicts as they occur."99 

Possibly one of the major arguments in favour of involving the victim 
in the restitution process is that without such involvement, it is diff-
icult to see that the offender will necessarily perceive the offence and 
the socio-legal rejoinder to that offence in any other than the tradit-
ional way. That is, the benefit of restitution as a disposition lies in 
its being brought home to the offender the extent of the damage caused 
to another individual; it lies in the offender's being able to perceive 
of the victim as a person, rather than seeing the punishment as owed to 
a faceless, nameless society. For the other side, however, if the victim 
of the offence is, say, a company, "personalisation" will not so easily 
be achieved. That is, the offender being confronted by an agent of the 
company does not give the same sense of "justice in confronting the 
victim" as is engendered by the picture of a lone offender facing a lone 
victim, the latter being directly injured by the crime. 

The key to success of any programme designed to bring victims and 
offenders into contact must lie in the structuring of mediation sessions; 
in clear assessment of the goals of the overall programme and of indiv-
idual negotiation sessions; and in thorough training of personnel invol-
ved. If these needs are sufficiently met, then involvement of victim and 
offender together may ultimately be of value. As previously noted, res-
titution as a disposition has been revived to a large degree as a result 
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of concern about the victim. Restitution provides "... a mechanism for 
enabling victims to have more meaningful participation within the justice 
system, ... [anj opportunity .[that] is presently being missed in most op-
erational restitution programs."100If concern about victims is genuine, 
then the opportunity should be taken up. 

d. At What Stage in the Criminal Justice Process should Restit-
ution as a Disposition Come into Effect? Is it "just" to 

require an alleged offender to restore stolen goods or monies, or to re-
fund proceeds of forged cheques and the like, prior to any arrest or a 
charge being laid against that particular person? Again, should restitut-
ion be a possible "disposition" after arrest and charge, but prior to any 
court hearing? Third, should a restitution disposition be available after 
a court hearing, when a determination of guilt has been made, but prior 
to recording any conviction and without eventually recording any convict-
ion, so long as restitution is made? Finally, is it feasible to require a 
disposition involving restitution to come into effect after conviction as 
a sole disposition, or alternatively can restitution be ordered in con-
junction with other punishments - such as a fine, community service order, 
release on recognizance or probation, or even a term of imprisonment? 

As previously pointed out, although little or no research has been 
done into procedures prior to arrest and charge or into what might follow 
arrest in the way of requirements of requirements of restitution, it is 
not to be doubted that in Australia as in other jurisdictions (such as the 
United States, the United Kingdom and Canada)10 some use is made of rest-
itution so as to eliminate any need for an alleged offender to appear in 
court. The most frequently cited cases of this nature are those involving 
white collar criminals who embezzle funds, particularly from banks and 
other finance houses.102 Frequently the rationale here is that it is pre-
ferable for the employer to seek restitution of funds stolen and to keep 
the theft quiet» otherwise, confidence held by the public in the finan-
cial stability and/or security operations of the bank or finance house 
may be lost, obviously to the detriment of the organisation. 

It seems impossible to devise any guidelines for the recovery, by 
way of restitution, of monies or goods unlawfully taken, where restoration 
is organised by a private party without recourse to the criminal justice 
system. Certainly there may be reason to consider that such a procedure 
is wrong. Two bases for this proposition arise. One is that corporate 
criminals m ^ make use of the procedure with little real detriment to 
themselves. They will by way of restitution escape discovery in the 
hands of criminal justice personnel, with consequent charge, prosecution 
and the normal course of going through the courts to be publicly shown 
to have committed criminal acts. On the other hand less fortunate offend-
ers - those who do not come within the white collar or corporate criminal 
category where restitution at the early stage may be most easily effected 
- may not be in a position so easily to escape the criminal justice sys-
tem and public denunciation. The second basis upon which restitution at 
this stage may be criticised is that it may mean that an individual who 
in fact is innocent of any criminal activity may be seen to have committ-
ed an offence because he or she determines that rather than confront the 
criminal justice system it is "better" to simply "admit" to a crime s/he 
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has not committed and return goods and/or monies that have neither been 
stolen nor otherwise unlawfully obtained by the particular party making 
admission. 

For the otherside it may be argued that this form of restitution 
enables some persons to be kept out of the courts and thus provides 
for freeing the courts : courts at present are overloaded to the detri-i o ** 
ment of the system, ' and would be more cluttered were all persons off-
ending to be brought into the system in the (ostensibly) required way. 
If victims are to be encouraged, by the introduction of formalised re-
stitution programmes, to participate more often in the system, then 
unless restitution is used in some circumstances as a diversionary 
measure, the result will be to add to court loads. 

It is therefore interesting to note that in the Victim Offender Re-
conciliation Project located in Kitchener, Ontario, Canada and operated 
under the auspices of the Province of Ontario Ministry of Correctional 
Services,10 the pilot project involved sixty-one offenders, twenty-
four of whom were referred to the programme by the court, thirty of whom 
were referred from the probation office, two referred from lawyers and 
five from "other sources". The philosophy exercised in relation to this 
particular project was that "... conflict is so central to life that it 
cannot be eliminated without eliminating life as we know it" and that 
"... peacemaking ... does not require eliminating conflict ... [but] 
requires effectively handling and resolving conflicts . .."10® In des-
criptions of the project no hesitation as to the identities of the par-
ties in conflict finds expression; there is an assumption that each of 
the persons referred to the project - whether by court, lawyer, proba-
tion service or "others" was in fact guilty of the crime ("conflict")in 
question and therefore should participate in restitution negotiations. 
There is therefore no guidance in this particular project as to what 
requirements can be built into a restitution programme to ensure that, 
in cases where a court has not made a determination as to guilt, the 
alleged offender is in fact the person guilty of the particular offence. 

Similarly with the Tucson, Arizona Pima County restitution programme 
There, Pima County Attorney's Office administers a diversion project for 
non-serious, first-time adult defendants. The defendants are required to 
volunteer for the project and their participation must be approved by 
the victim, the arresting officers, and the prosecutor. Where approval 
of each is gained, victim and offender participate in a face-to-face 
confrontation where restitution obligations are negotiated together with 
"... other treatment obligations that the defendant undertakes as a con-
dition of diversion."10' 

Although the Ontario and Arizona programmes have been described in 1 0 ft 
glowing terms it would seem essential that any Australian programme 
designed as a diversionary scheme without a court appearance and finding 
of guilty (with or without conviction)10® should have inbuilt protections 
against too easy acquiesance of individuals, so that those who may not be 
guilty take what appears to them to be "an easy way out". 

In those programmes that have been in train in the United States and 
Canada, restitution is most frequently used at the stage where a determin 
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ation of guilt has been made be a court. Thus restitution is frequently 
ordered as a condition of probation in many schemes.110 In addressing the 
question of at which stage in the process should restitution as a divers-
ionary mechanism come into effect, Galaway and Hudson comment : 

"... 'restitution' [can] ... be defined ... 
as payment by the offender to the victims 
of crime, made within the jurisdiction of 
the criminal justice system. This implies 
that the criminal justice system is able 
to identify and convict the offender. While 
restitution usually follows conviction, 
this usage is broad enough to include 
restitution made to avoid conviction, as 
could conceivably occur in plea bargain-
ing, provided the restitution planning is 
done with the approval and active involve-̂  
ment of the criminal justice system. Pay-
ments made by professional criminals to 
victims as a clandestine means of avoiding 
involvement with the criminal justice sys-
them are not consistent with this definition 
of restitution."11 

Under such a scheme as described by Galaway and Hudson, probation officers 
may be appointed to negotiate and/or draw up a restitution programme for 
the particular offender, with payments beincf jriade to the clerk of the 
court who then forwards them to the victim. 

The use of restitution as a bargaining point in the plea bargaining 
system has sometimes been justified on the basis of reducing court over-
load and speeding up the process of going through the system. (With res-
titution, a less serious offence may be agreed upon by the prosecutor and 
defence counsel as that with which the defendant should be charged, and a 
plea of quilty to that offence will result in swifter passage through the 
courts.) 1 However so long as the myth that plea bargaining does not 
occur in Australia is adhered to, clearly no guidelines for the utilisa-
tion of restitution in the criminal justice system at the plea bargaining 
stage can be formulated. A formalised restitution programme at such a 
point in the process could be instituted in Australia only where plea 
bargaining was to be granted official acknowledgement and guidelines were 
provided for the operation of plea bargaining itself. 

Implementation of Restitution Schemes in Australia 

The fictional nature of any real "consent" to punishment (or "treat-
ment") by a person who is placed in a coercive situation has been raised 
in relation to the Australian Law Reform Commission's Reference rein tine 
Sentencing and Alternatives to Imprisonment. It was said : 

"It is open to argument that a probation 
order can hardly be regarded as consen-
sual where the offender probably has an 
understandable suspicion that if he ex-
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presses dissatisfaction about the 
terms of it, the court will find 
a less congenial manner of dis-r-
posing of his case."11 ** 

It was concluded, however, that although agreement to be placed on a pro-
bation order, or on a community service order, or to be placed on any 
type of disposition involving conditions could not truly be said to in-
volve "free consent", and therefore such orders should be classified as 
"sentences", to be appealable, with restitution orders a slightly diff-
erent situation existed. That is, it would be equitable for a person 
who was found guilty of an offence to be ordered to return goods or monies 
related to that offence, although no formal sentence was passed. In 
accord with this, the Commission suggested : 

"Where possible, the emphasis in terms and 
conditions of [a discharge without convict-
ion and/or recognizance without conviction] 
... should be upon restitution by offender 
to victim. To this end, [the relevant] sect-r 
ions [of the relevant legislation] ... 
should be amended to ensure that in every 
case where it is possible, the offender 
should be required to make reparation to 
the victim in respect of the offence."11 

In putting forward the proposal that restitution should more often be ut-
ilised by Australian courts, recourse was had to the statement made by 
the Canadian Law Reform Commission in a recent report on sentencing as a 
general issue, and in relation to alternatives to imprisonment in partic-
ular : 

"Because so much is expected of criminal 
law and its agencies today, we have laid 
stress on less formal means of conflict 
resolution where this is possible ... the 
possible range of dispositions and sentences 
is directed primarily towards a resolution 
of problems caused by an offence. In the 
past, an overwhelming emphasis was placed 
on the punishment or treatment of the 
offender; little attention was paid to 
the needs of the victim or the community 
in terms of reparative measures. The assign-
ment of responsibility, which is at the 
heart of the criminal law, has mainly been 
directed towards establishing guilt and not 
towards undoing the harm done. [We should 
today expect responsibility] from the off-
ender and call for his active efforts to 
make reparation in the form of restitution 
or service or by improvinghis own behav-
iour and conditions ..." 
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Commenting upon this, philosophy, the Australian Law Reform Commission 
stated that consideration should be given to a "... new emphasis upon 
seeking to restore the victim where possible, and having the offender 
understand the consequences of his/her offence, in relation to its eff-
ect on the victim ..." : 

"Such a reorientation may serve to restore 
confidence of the public in the system, at 
the same time promoting responsibility in 
offenders. It would also, at least as far 
as restitution was possible on the part of 
the offender, ensure that the party respon-
sible bears the expense of restoring the 
victim."147 

The view was strongly put, however, that it would be wrong to create 
a system whereby "guilt" was tacitly established outside the courtroom in 
order that restitution could be ordered to take place. In accordance with 
principles of criminal justice, indeed, it would seem that for the return 
of property a formal hearing and finding of guilt would be a minimum 
requirement : if this determination is not made by a court, then clearly 
it is being made elsewhere - by probation officers, mediators, prosecutors 
or other personnel referring the alleged offender to the diversionary 
restitution scheme. If this is the case, persons alleged to have committ-
ed offences are not being afforded protections said to exist in the crim-
inal justice system - that of being considered innocent until a court has 
made a finding of guilt; that of being afforded legal representation;118 
or at least of having a person sit in judgment who is required to be neut-
ral. 

a. "Restitution" without Finding of Guilt or Conviction. Prov-
ision is generally made for return of goods that are deemed, at the disc-
retion of the court, to have been stolen or otherwise unlawfully obtain-
ed, although a particular person has not been found to have been guilty 
of any offence in relation thereto. Thus under section 438 Crimes Act 
1900 it is provided : 

"(2) Where any person indicted for any such 
offence [as stealing, embezzling, or 
receiving stolen property] is acquitted, 
the Court in its discretion, on being 
satisfied that any property mentioned 
in the indictment has been stolen, em-
bezzled, or received, contrary to this 
Act, may order in like manner [as where 
a person has been found guilty] the 
restitution of such property." 

Restitution may be ordered in such instance in respect of any property 
obtained in violation of any provision of the Crimes Act.11 However 
the strictures placed on the exercise of this discretion are tight ; it 
appears to be designed to cover the case where the person prosecuted does 
not make any claim of ownership. In such case the order for restitution 
is not being made against any individual who might therefore be effectiv-
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ely deemed to haye been guilty of unlawfully obtaining the goods, des-
pite lack of a conyiction, but rather the provision is made for the case 12 0 where goods are held by the police or prosecutor. 

In The King v.- Elliot-12 1 it was held that where any difficulties 
arise as to the ownership of such goods, it should be left to the parties 
concerned to pursue civil remedies. This supports the idea that the law 
views seriously any suggestion that individuals should be compromised by 
being ordered to return goods alleged to have been unlawfully obtained, 
where those individuals have not at law been found to have in fact obtain-
ed goods in that fashion. 

Furthermore, numerous matters arise in relation to the operation of 
restitution programmes - involving training of personnel, assessment of 
amount involved, bringing offender and victim together; questions arise 
as to whether the disposition will be effective - will it operate to have 
the victim become more involved with the system? will it operate to pro-
mote responsibility in the offender? It therefore seems preferable to 
commence pilot projects for restitution at the stage following at least 
a finding of guilt, in order to make an assessment of the disposition in 
operation. If the disposition can be shown to be effective, it may then 
be timely to consider further the issue of restitution programmes being 
introduced as a pre-trial measure. 

b. Restitution Order Following Determination of Guilt. Where a 
determination of guilt has been made by a court, guidelines could be drawn 
up and applied where persons have been charged and prosecuted in respect 
of offences committed that lend themselves to some form of restitution 
(such as theft, or damage to property). It is at this stage that any 
scheme to introduce formalised restitution programmes is immediately cap-
able of implementation in the various Australian jurisdictions. 

Currently in Australia jurisdictions provide variously for a "dis-
charge without conviction", "absolute discharge", or "dismissal without 
conviction"; it is feasible to combine a restitution order with this 
type of disposition. Where there is such a discharge, the party is found 
guilty of the offence charged, however due to the existence of various 
mitigating factors adumbrated in a statutory provision122the judge or 
magistrate, at his or her discretion, is empowered to release the party 
without having proceeded to a conviction. For example, under the Crimes 
Act (Cwth) 1914 section 19B, dismissal without conviction is provided for 
in the following terms : 

"(1) Where -
(a) a person is charged before a Court 

of Summary Jurisdiction with an 
offence against the laws of the 
Commonwealth; and 

(b) the Court is satisfied that the 
charge is proved but is of opin-
ion, having regard to -
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(i). character, antecedents, 
age, health or mental con-r-
dition of the person; 

(ii) the extent, if any, to which 
the offence was of a trivial 
nature; or 

(iii) the extent, if any, to which 
the offence was committed 
under extenuating circumstances, 

that it is inexpedient to release the person on 
probation, the court may, without proceeding to 
a conviction, by order 

(c) dismiss the charge; ..." 

This provision is based on that contained in the Crimes Act (N.S.W.) 1900 
as it applies to the Australian Capital Territory (and replicated in 
other jurisdictions), whereby section 556A provides : 

"(1) Where any person is charged before a 
Court of Petty Sessions with an offence 
punishable by such court, and the court 
thinks that the charge is proved, but is 
of opinion that, having regard to the 
character, antecedents, age, health, or 
mental condition of the person charged, 
or to the extenuating circumstances under 
which the offence was committed, it is 
inexpedient to inflict any punishment, or 
other than nominal punishment, or that it 
is inexpedient to release the offender on 
probation, the court may, without proceed-
ing to a conviction, make an order ... 
(a) dismissing the charge ..." 

In addition in New South Wales this provision is drafted so that all 
courts, not only courts of summary jurisdiction, may exercise the power 
of discharge without conviction. Furthermore, the Australian Law Reform 
Commission in a Research Paper produced in conjunction with its Reference 
on Sentencing has put the view that the power should be extended to all 
courts along the lines of the New South Wales' provision.1 3 

It seems appropriate to utilize a restitution procedure in conjunct-
ion with the power of discharge without a conviction. That is, where an 
offender is found guilty by a court, although discharged, it seems just 
and equitable that he or she should restore those goods and/or monies 
that have been the profit of the proved offence. 

In accordance with this, the courts should be required more often to 
have regard to restitution provisions already existing in legislation in 
the various Australian jurisdictions. Those sections under the Crimes 
Act (N.S.W.) and Crimes Act (Cwth)124 as well as those existing under 
similar legislation in other States, could frequently be utilised to 
order restitution. Section 556A Crimes Act (N.S.W.) 1900 provides : 
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"02) Where an order is made under this 
section the order shall, for the pur-
pose of revesting or restoring stolen 
property, and of enabling the court 
to make orders as to restitution or 
delivery of property to the owner, and 
as to the payment of money upon or in 
connection with such restitution or de-r 
livery, and for the purpose of the ex^ 
ercise of any power conferred by sub-
section 3 of section 554 [damages and 
compensation], have the like effect as 
a conviction." 

The Commonwealth provision under section 21B simply vests a discretion in 
the court to order an offender to make reparation to the Commonwealth or 
public authority. Thus provisions already exist that require a person to 
make restitution or that grant to the court a discretion to order rest-
itution or delivery of property, and are operable in relation to those 
persons who have not been subjected to a conviction, but upon whom a 
finding of guilt has been made. 

c. Restitution Order Following Conviction. Similarly following 
conviction, one of the priorities should be that of re-establishing the 
victim to the position in which he or she stood prior to the offence. 
Thus, where it is possible in terms of the current finances or prospect-
ive finances of the offender, recompense in the way of restitution should 
be given high priority. This would be particularly appropriate in the 
case of suspension of punishment on first conviction, as under section 
558 of the New South Wales Crimes Act 1900 where it is provided : 

"When a person, who has not been previously 
convicted of an indictable offence in New 
South Wales or elsewhere in so far as is 
known to the Court, is convicted of a minor 
offence, and is sentenced upon such convict-
ion to penal servitude, or imprisonment, the 
following provisions shall have effect -
(1) The Court shall proceed to pass sentence 

upon the offender in the usual form. 
(2) The Court may, if it thinks fit, suspend 

the execution of the sentence, upon the 
offender entering into a recognizance ..." 

Under section 559 the Act provides that upon suspension of the execution 
of the sentence under section 558, the court may, "... if it thinks fit, 
... order the offender to make restitution of the property in respect of 
which the offence was committed, or to pay compensation for the injury 
done to such property, or compensation for the injury done to the per-
son injured, as the case may be ..." 

Restitution should not, however, be restricted only to first off-
enders. It would be appropriate to order restitution in the instance of 
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a suspended sentence such as that proyided for under the South Australian 
Offenders Probation Act 19-13. Under section 4 (2a). a court in exercise of 
its criminal jurisdiction may suspend for a period of up to three years 
the operation of a sentence of imprisonment which it has imposed. A term 
of suspension could be the acknowledgement by the offender that restitution 
should be made, and the carrying out of restitution.125 Similar provisions 
existing in other States could be utilised in the same way, and where no 
such provision exists States should incorporate the disposition into their 
crime statutes. For example, under the New South Wales Crimes Act 1900 
there is provision for suspension and/or deferment of sentence. In section 
440B specific provision is made for the payment of a fine in combination 
with such suspension or deferment : 

"(1) Where a person is convicted on indicts 
ment of an offence, not being the off-
ence of homicide, rape, or other offence 
punishable ... by penal servitude for 
life, and the Court defers sentence, or 
suspends the execution of a sentence in 
accordance with the provisions of this 
Act and, in either case, requires the 
offender to enter into a recognizance 
conditioned that he be of good behaviour, 
the Court may, in addition, impose a fine 
not exceeding two thousand dollars." 

The provisions of section 438 giving the court discretion to order rest-
itution should be similarly drawn to the attention of the court on the 
basis that the carrying out by the offender of restitution would be good 12 6 
reason, m many cases, for suspending or deferring the sentence. 
One of the major problems presently existing in the field of restitution 
is that although powers are clearly given to the court, those powers are 
not incorporated into sentencing provisions in a comprehensive way. Thus 
the court's attention is drawn to the fact that a fine may be combined 
with a suspended sentence, but is not specifically directed to the idea 
that restitution itself might be ordered together with that disposition. 

Again, where an offender is convicted but is released on a bond or 
placed on a probation order, one of the first conditions to which the 
court should have regard is that of ordering restitution. In a Research 
Paper dealing with the question of probation, the Australian Law Reform 
Commission has concentrated upon the equity of ordering restitution as 
the least serious of coercive measures laid upon offenders.12 Second in 
line after the discharge without a conviction (where restitution may be 
ordered) should be the conditional discharge, followed by release on 
recognizance with conviction, and ultimately to release on supervised 
probation.128 n̂ relation to each of these, restitution should be given 
weighty consideration. 

d. Programming Restitution into the System. One of the major 
problems with embracing the idea that restitution ought to become a more 
significant feature of the criminal justice system is, however, how to 
ensure that courts will have regard to the disposition. As previously 
pointed out, provisions currently exist in the various Crimes Acts that 



- 35 -

enable courts to make orders for restitution. There is, however, no ob-
ligation upon any particular person to raise the issue. A representative 
example of a restitution provision is that contained in section 554 (3) 
Crimes Act (N.S.W.), 1900. Under that provision the court may on convict-
ion for any offence under the Act where imprisonment is awarded and/or 
release on recognizance substituted for imprisonment, on such convict-
ion or any time thereafter : 

"... upon notice given to the offender 
direct that a sum not exceeding three 
hundred dollars be paid to the person 
aggrieved by way of compensation for 
injury or loss sustained by reason of 
the commission of such offence." 

Who will raise the issue on behalf of the victim? Is it encumbent upon 
counsel for the defence to raise the matter in the hope that showing the 
defendant as a person who wishes to make redress may have some influence 
on sentence? Is it the duty of the court itself to give regard to the 
issue without having been prompted by other parties? 

The problems thus raised are similar to those surrounding the 
question of release on probation : in this case, special officers have 
been appointed to give advice to the court as to the suitability or other-
wise of particular individuals for being placed on probation; officers 
also give background information that may assist the court in decidina 
what type of conditions would be appropriate in the individual case.129 
With restitution, presumably the reason it has not been widely made use 
of is that no formal procedures have been laid down whereby judges and 
magistrates may receive information as to whether restitution is approp-
riate in the particular case; what harm and loss has been suffered by 
the victim; what is the ability of the defendant to make restitution. 

An office should be set up, staffed by suitably trained personnel, 
to enquire into the terms and conditions appropriate for the individual 
offender and the individual victim where restitution may be ordered by 
the court. Initially, however, the onus will lie on the prosecution to 
alert the court and the office to the fact that the crime is one that 
may be susceptible to restitution. An onus will also lie on the counsel 
for defence to take into account the possiblity that restitution may be 
ordered and that this will have some bearing on the out come of the case. 
Finally, it will be for the magistrate or judge to involve the office in 
the same way as probation officers are called in to conduct investigat-
ions for pre-sentence reports. 

As for the way in which money should be paid and/or goods returned, 
provision currently exists in criminal legislation covering restitution 
and compensation payments. Thus under section 554(3) monies are to be 
paid by the offender to the clerk of the court, to be paid by him or her 
to the person aggrieved. Under section 457 of the Crimes Act (N.S.W.) 
1900, where monies have been directed to be paid by defendant to the 
victim : 

"... every such direction shall be entered 
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by the Prothonotary, in a book to 
be kept in his office, and, after 
such entry, shall be deemed to be 
of record, and shall have the effect 
of a judgment of the Supreme Court 
at law, and be enforceable by execr-
ution as any such judgment is ordin-
arily enforced." 

There is no reason for assuming that this form of regulation of restitut-
ion payments should not be adhered to where restitution programmes are 
negotiated through a special office. For convenience the negotiating off-
ice should be located nearby the clear of court to whom payments should 
be made for transmission to the victim. Alternatively, payments could be 
required to be made through the office where the restitution plan is neg-
otiated. 

e. Setting up a Pilot Scheme. Obviously a generalised move to 
reincorporate restitution as a formalised part of the criminal justice 
process cannot be expected to develop in every jurisdiction. Furthermore, 
if restitution is not to be seen as yet another example of a society gra-
sping at an apparently "liberal" measure in order to appear more humane, 
but ill-prepared to make the disposition operate with maximum potential 
being realised, the introduction of a formalised system must be closely 
guarded. In order to gain the most from the measure, a pilot scheme (or 
pilot schemes) should first be set up to test the possibilities and hope-
fully to lead to optimum use of the disposition throughout the criminal 
justice system. 

However in setting up any pilot scheme, particular attention must be 
paid to the philosophy underlying the disposition and to the form of the 
particular programme. Currently community work order schemes (or commun-
ity service schemes) are operating in Western Australia and Tasmania, and 
are imminent in New South Wales and Victoria; suggestion has also been 
made that they should be introduced into the Australian Capital Territory 
These programmes incorporate the idea that the offender should carry out 
community work in direct relation to the damage caused by way of the crim 
inal act, or should undertake "symbolic restitution" in the way of work 
in the community to "make up" for the crime.130 In setting up any restitu 
tion pilot scheme, therefore, it is preferable to concentrate on issues 
more closely related to the position of the victim. Otherwise, any rest-
itution programme will merely be duplicating current work order schemes. 

The pilot scheme(s) should concentrate upon the victim, taking into 
consideration two types of victim involvement : 

(a) direct victim-offender negotiation 
under the guidance of a neutral 
mediator; 

(b) indirect involvement of victim with 
offender, in that the personnel runn-
ing the restitution scheme must con-
sult with the victim as to damage suff-
ered and the type (and amount), of res-
titution required, yet without necess-
arily bringing the victim and the off-
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ender face^to^face in any confronts 
ation or negotiation. 

It seems essential that both methods should be capable of being followed, 
in that no victim should be required to face an offender; nevertheless 
such an option should be made clearly available to both parties. 

The scheme should also take into consideration the inability of some 
offenders to make direct restitution by way of return of exact sums of 
money or return of stolen goods which have since been disposed of. In 
negotiating agreements, victims and offenders should be encouraged to 
accept the notion of symbolic restitution : the programme could include 
community work which both parties agree "cancels out" the offence. 

No restitution scheme should be put into operation without adequate 
and thorough training being given to the mediators or negotiators : 
quite clearly, the role played by mediators/negotiators will differ 
substantially from that played in the normal course by probation officers, 
parole officers and similar personnel already utilised within the crim-
inal justice system. A restitution scheme could well founder because per-
sonnel are not sufficiently trained to deal with offender/victim relat-
ionships, or are not sufficiently skilled in negotiating agreements for 
restitution. Furthermore, training programmes should include instruction 
as to the rationale and philosophy of restitution schemes; without this 
instruction, United States' experience clearly shows persons who are 
participating in a worker capacity in projects can cause restitution 
schemes to falter.131 

Any scheme should be sufficiently funded for the proper carrying out 
of the objectives. Built into any grant for a pilot project must be fund-
ing earmarked for carrying out an evaluation of the scheme. The evaluat-
ion should not be periodic, but should proceed together with the scheme 
itself. Provision has already been made in Australian legislation for res-
titution to be made use of, but the novelty of the pilot project will be 
that it is to be conducted on a regulated basis. It is therefore essential 
to monitor the scheme if an assessment is to be made as to the efficacy 
of restitution as a "new" measure for sentencing. 

Additionally in the evaluation of the pilot scheme, attention cannot 
alone be paid to the effects of the programme on the offender. The effects 
of the programme upon the victims - their reaction to meeting with offen-
ders, their acceptance (or otherwise) of negotiated restitution programmes, 
their reaction to the criminal justice system in taking into account (os-
tensibly) their interests and needs - must form an equally important part 
of any monitoring and evaluation. 

f. The Role of Compensation. In some cases victims may be in 
a difficult position where they wish to participate in a restitution pro-
gramme but require return of monies or goods urgently. In the case of 
court ordered payments from offenders to victims, for example, the oper-
ation of any such order is suspended in most jurisdictions until the time 13 2 
of appealing to the higher court has expired. On the other hand, 
civil recovery of damages and gaining of compensation under Crime Compen-
sation Acts is not a speedy process. Therefore it would not seem to be 
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justified to suggest that victims will not wish to participate because 
of slowness of recovery. It might be pointed out to them that recovery 
may in fact be more rapid through the restitution programme. 

Nonetheless at the same time as instituting restitution programmes 
the State must continue to improve victim compensation schemes to deal 
with those cases where no offender is prosecuted, or where offenders are 
unable to make restitution due to lack of finances, or are unable to make 
satisfactory symbolic restitution to the victim. There will also be 
instances where a victim-offender negotiated agreement is impossible, due 
to personalities, or to differing opinions as to the value set on the 
offence. As well, there will be cases that are not susceptible to settle-
ment by way of restitution : few programmes in the United States deal with 
crimes against the person by way of restitution,133 and gross crimes ag-
ainst the person would not seem Cat least currently) to lend themselves 
to inclusion in any pilot restitution scheme. 

If concern for the victim in the criminal justice system is genuine, 
compensation programmes must be introduced or improved to cover these 
cases and to properly and adequately recompense crime victims for losses. 
(For example, it has been suggested that current limits set on sums cap-
able of recovery through State run compensation schemes are inadequate -
ranging as they do from $4,000 to $20,000 - and that the idea of a flat 
rate of compensation should be done away with, to be replaced by a 
scheme calculating damage to the person and to property on a scale sim-
ilar to the concept of workers' compensation legislation scales.)13'* 
Care must be taken that the belief in the "good" of restitution programmes 
does not lead to a complacency as to the lesser need for comprehensive 
victim compensation coverage as a responsibility of the State. 

Conclusion 

There has been a renewed interest in the fate of the victim in the 
criminal justice process, as well as a revived interest in assisting 
offenders to take responsibility for their own criminal acts, particular-
ly as a means of utilising alternatives to imprisonment to the optimum. 
That "prison should be a last resort" is becoming a catch-cry ... as well 
it might.13 5 If corrections authorities in Australia are serious about 
an oft stated desire to "improve the system" from perspective both of the 
offender and the victim, they must take the initiative by regarding ser-
iously programmes that may lead to improvement. The introduction of a 
pilot scheme (or schemes) for testing the potential of restitution as a 
formalised mechanism in corrections would be one such programme. 

Where it is possible in terms of the finances or prospective finan-
ces of the offender, recompense in the way of restitution to the victim 
should be given high priority by the courts. A special office of "rest-
itution programme negotiators" should be set up, with adequate funding, 
so that the possibility may become a reality. 

Nonetheless it is well to recall at this point the warning of Nader 
and Combs-Schilling13 6; it would be detrimental to the system if those 
parties receiving restitution were always viewed in the common mind and 
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in corrections philosophy in terms of the individual victim who has 
suffered loss at the hands of the individual offender. From the perspec-
tive of the social good, in some instances it may be preferable not to 
give priority to restitution, but to give priority to the fine as a 
penal measure, so long as fines are used for the betterment of the great-
er society. It therefore seems imperative that any programming into the 
criminal justice system of formalised restitution schemes should contain 
a requirement of consistent and stringent monitoring in order that the 
desired results of restitution are achieved, rather than restitution 
schemes being used not for the good of individual victims, but as a 
simple method for large companies and corporations to dominate recovery 
of monies and goods under the criminal justice system. 

Finally, if it is the disenchantment that has been experienced by 
persons who have been victimised that is a major impetus behind the wish 
to "reintroduce" or to exploit restitution as a criminal justice mechan-
ism, it is insufficient simply to introduce pilot schemes for formalised 
restitution. Attention must increasingly be paid to defects within the 
system that militate against victims reporting crimes to police or other 
authorities, and that militate against victims carrying their cases 
through to ultimate resolution in the courtroom. Here, the necessity for 
reassessing court administration, for introducing victim services - such 
as notifying victims and other witnesses of what will occur in the court 
room, of the way in which the case is proceeding and the like - must 
earnestly be regarded in all Australian jurisdictions, it cannot be con-
sidered that the introduction of formalised restitution can in any way 
act as a panacea for ills experienced with the criminal justice system, 
nor, in particular, for those ills sorely felt by victims and witnesses 
of crime. 
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NOTE TO APPENDICES 

For the interest of the reader, two further "models" for compensation/ 
restitution schemes are included as appendices. 

The first, a model drawn-up by the Canadian Corrections Association, 
concentrates upon compensation as a mechanism for "restoring victims of 
crime", taking the approach that the State should have the major respon-
sibility for recovering restitution from the offender. Thus, victim and 
offender would not be obliged to come into contact with one another (al-
though this may be overridden in some instances) : the victim would re-
cover from the impersonal Statef the offender would pay to the imper-
sonal State. The scheme envisages, however, that offenders should take 
responsibility, where possible, for the damage their crimes have caused, 
by paying "profits of crime" into a general compensation fund from which 
victims might claim. 

The second model, drawn-up in the Western Australian Department of 
Corrections by the Acting Co-ordinator of Community Programmes, takes a 
more direct approach : victim and offender should be brought together, 
where possible, to negotiate a restitution programme that is acceptable 
to both parties; mediators will assist in negotiations, but will have 
no power to set conditions or to reject the terms of any settlement. 
Rather, parties themselves will determine exactly what payment or "symbol-
ic restitution" is appropriate in relation to the damage caused by the 
offence. The paper looks upon the introduction of restitution as capable 
of assisting both victim and offender, as well as reducing prison-numbers. 
Once implemented, restitution programmes may be extended to cover more 
serious crimes than simple offences of larceny and damage to property. 

Appendix three is included as an example of the dearth of restitution 
orders and/or orders for compensation made in Australian jurisdictions. 
The figures are prepared by M.G. Josephs of the Research Section of the 
Law Department of the Government of Victoria, and show the number of 
orders made for the period 1-1-1979 to 31-12-1979, in relation to offences 
taken through the Higher Criminal Courts in Victoria. 
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APPENDIX I 

COMPENSATION TO VICTIMS OF CRIME AND RESTITUTION BY OFFENDERS* 

Canadian Corrections Association 

Definitions - In this report the term compensation refers to payments by 
the state to the victim of a crime or to his dependents to 
make up the loss incurred. The term restitution refers to 
the contribution made by the criminal. 

Nature of the Proposals - The Canadian public is becoming increasingly 
concerned over the lack of attention given by our law to 
the hardship suffered by victims of crime. We are most act-
ive in catching and punishing the criminal and growing att-
ention is being given to his rehabilitation. Little or noth-
ing is done apart from general welfare provisions to assist 
the victim of crime who may be physically incapacitated or 
financially ruined thereby and whose dependents may be depr-
ived of his support if he is killed or permanently injured. 

The scheme proposed in this report aims at rehabilitation of 
both the victim and the offender, but is not a piece of welfare legislat-
ion. It is not concerned with the financial position of the victim. It cov-
ers a grey area between civil and criminal law, which together represent 
the principles of justice, but which leave a gap to be filled by the prop-
osed scheme. In this respect, the suggested plan goes beyond present comp-
ensation schemes, which are more restrictive because they merely represent 
an extension of the narrowly conceived welfare state. The proposed plan 
acknowledges the fact that justice represents an important element of wel-
fare and no citizen can feel happy if he believes he has suffered injustice 

It is suggested that compensation may overcome public apathy in re-
lation to both the victim and the criminal and may help law enforcement by 
encouraging the laying of criminal charges; individuals with information 
about a case might volunteer evidence. It would seem, too, that the avail-
ability of compensation encourages members of the public to try to prevent 
crime1; individuals with information about a case might be encouraged to 
come forward and give evidence. 

Should the availability of compensation help overcome the hesitancy 
some employers feel about hiring a person with a criminal record, or in 
some cases do away with the necessity of bonding a person with a criminal 
record would be all to the good. Also the additional information that 
would be available on what crime costs the victims might lead to increas-
ed interest in preventive programs. 

The fear is sometimes expressed that the availability of compensat-
ion might remove the inhibition some potential criminals feel about steal-
ing from an individual. Similar unsubstantiated reservations are express-
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about other schemes intended to meet human problems, such as welfare, 
health insurance or free education, but there is no evidence to support 
such fears. The small potential dangers are outweighed by large known 
benefits. 

Closely related to compensation is restitution on the part of the 
criminal, both as a step in his own rehabilitation and as a means of en-
suring that he does not profit from his crime. 

Compensation 

Recommendation 1 

It is recommended that each province introduce a publicly administered 
system of compensation to cover loss or injury suffered by the following : 
a) victims of crime or their surviving dependents 
b) persons who suffer injury or loss while assisting in enforcing federal 

or provincial legislation that provides for sanction or punishment, 
preventing a crime or reducing injury or loss to its victim. 

The term "crime" as used in this recommendation is defined in Recommend-
ation 2. It will be noted that the meaning is restricted to offences under 
the Criminal code. No such restriction is recommended in relation to those 
who are injured or suffer loss while assisting in enforcing the law. 

Such a system of compensation should be financed out of general re-
venue, rather than out of a contributory fund. 

Protection for the individual against injury or loss as a result of 
crime is closely related to protection against risks of other kinds. It 
does not matter whether a person is injured through an accident or throu-
gh a criminal act; his loss and needs are the same. Industrial accidents 
are generally covered through Worker's Compensation. It is, therefore, re-
cognized that compensation to victims of crime could well form part of a 
wider scheme of protection for the public. However, this report is restri-
cted to a consideration of compensation for injury or loss that flows from 
a criminal act. 

There is another group of innocent people who sometimes suffer consid-
erable loss and hardship when they become involved in the aftermath of a 
crime. These are innocent people who are prosecuted for, or even convicted 
of, a crime. If the charge is a serious one, the individual may be held in 
custody for several months awaiting trial or appeal and his legal and rel-
ated fees may run into several thousands of dollars. If he is convicted, 
he may spend several years in prison. 

It is difficult to establish rules covering compensation to such in-
dividuals without becoming involved in compensation to all persons charg-
ed with an offense and found not guilty, but consideration should be given 
to finding a solution to this dilemma. However, this issue is considered 
outside the scope of this report. 
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Recommendation 2 

Crime should be defined for these purposes as any offense involving loss 
or injury to a person under the Criminal Code of Canada, 

The definition of "crime" is restricted to offences under the Criminal 
Code partly because these seem to be the major offenses that might bring 
injury or loss to a specific victim or his dependents and partly because 
it might be prudent to introduce a limited scheme in the beginning. 

Under this definition most motoring offenses would be excluded, sin-
ce they are usually a matter of provincial jurisdiction. Motoring offen-
ces are generally covered by insurance and such schemes as unsatisfied 
judgment funds. 

There seems to be no logical justification for restricting compensa-
tion to victims of crimes of violence as is done in all present schemes. 
Nonviolent crimes can cause more serious and more permanent hardship to 
the victim and his dependents that those crimes of violence that cause 
only temporary physical injury. 

A victim of a criminal act should be compensated even if the act in 
question does not lead to any prosecution or conviction, either because 
the offender cannot be found or because the evidence against the accused 
is injsufficient, or because the offender is legally innocent owing to 
his young age, insanity, or similar factor. 

Recommendation 3 

"Victim" should be defined in terms that exclude corporations as victims. 

Corporations and business firms generally should carry insurance against 
loss through crime and should, therefore, be excluded from this scheme. 

Recommendation 4 

A limit should be set on the amount of compensation that could be claim-
ed by a shareholder for a crime committed by the corporation. 

A maximum should be set for compensation to shareholders for an offence 
committed by the corporation that would protect the small investor while 
avoiding overprotection for the large shareholder. The depositor insura-
nce schemes now being developed in various parts of the country might 
serve as a pattern. 

Recommendation 5 

The province should establish a Board to hear claims under this scheme 
and to approve or deny compensation in any case. There should be no app-
eal from the Board's decision except in the question of denial of natur-
al justice. Procedures for hearings before the Board would have to be 
worked outt but within them, the Board should have wide discretion with-
in its jurisdiction. 
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The hearing of any claim for compensation need not await completion of 
the criminal trial providing that, in the opinion of the Board, there is 
prima facie evidence that a crime has been committed. All claim hearings 
would be in private so the evidence given there would not influence the 
criminal trial. No evidence related to compensation would be introduced 
in the criminal trial, although the evidence given at the criminal trial 
would be considered by the Board in claim hearings. 

Persons applying for compensation should have the right to be repres-
ented by counsel and legal aid should be available. 

Where the Board has established prima facie evidence that a crime has 
been committed the victim should be eligible for compensation whether or 
not a criminal charge is laid against any person. 

Recommendation 6 

Compensation should include payment for property loss, physical injury, 
pain and suffering, loss of income, and legal fees and similar expenses. 

In cases involving loss of, or damage to, property, the victim should be 
compensated to the value of the property, plus such matters as loss of 
business during repairs. 

In cases involving physical injury or pain and suffering, the follow-
ing should be included in a consideration of the amount of compensation : 

a) Medical and Hospital Expenses. 
b) Loss of Income. This should be related to actual loss, so that a 

person with ahigh income would be eligible for higher compensation 
than a person with a low income for the same period of incapacit-
ation. Expected salary increments and anticipated drop in the val-
ue of the dollar should be taken into consideration in determining 
the amount of compensation. In assessing the period of incapacit-
ation, mental and emotional factors should be considered and such 
social factors as the difficulties of switching to new forms of 
employment in cases where permanent disability makes continuation 
of old forms of employment impossible. 

Complications would arise in cases where the victim is insured. Med-
ical or hospital insurance might cover medical or hospital expenses. Wor-
ker's Compensation might apply where the victim was injured while engaged 
in regular employment and this might cover both medical costs and income 
maintenance. Private insurance, either medical or income maintenance, pre-
sents a particular difficulty because it would not be desirable to penalize 
the person who has been provident enough to cover himself under private 
insurance. The aim is to restore the situation as nearly as possible to 
what it was before the crime was committed and the Board would have to take 
into consideration the full effect of insurance. The victim might be comp-
ensated for premiums paid and for any loss of coverage or sick leave priv-
ileges. It should also be kept in mind that private insurances may not pay 
one hundred percent of damages. 

The Board should not become involved in any situation where continu-
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ing reassessment of a case oyer the years is required. Instead, the 
Board should aim for final disposition of the case within a reason-
able period. Interim awards would be made to meet immediate needs while 
final assessment of the claim is pending. Such interim awards might be 
repeated in cases where final disposition is delayed. Final compensation 
might take the form of a lump sum or, in rare cases (for instance to the 
family of a victim who dies as a result of criminal action), in the form 
of periodic payments, but in either instance, the case would be closed 
as far as reconsideration later by the Board is concerned. 

In cases involving injury or loss suffered while assisting in en-
forcing the law, it must be remembered that the citizen has a responsib-
ility to assist the police if requrest by the police to do so; if the 
citizen refuses, he can be charged. 

In cases where the victim has gained a judgment through a civil suit 
before making an application for compensation, such judgment should be ta-
ken into consideration in determining whether further compensation is in-
dicated. 

In making an award, the Board should take into consideration the con-
duct of the victim in cases where the crime is partly victim-precipitated 
through either provocation or carelessness. 

Recommendation 7 

Where compensation is awarded, the Board shall be subrogated to the ext-
ent of its payment to any right of civil action which the victim may have 
against any third party. 

This places authority to proceed with civil action against the criminal 
in the hands of the Board who might be more active in pressing any claim. 
Also, it would avoid double payment to the victim, once from compensation 
and once from the proceeds of the civil suit. However, if the victim feels 
he can collect more in a civil suit than the compensation awarded him, he 
should have the right to join with the Board on its civil suit or launch 
a civil suit of his own. 

If the Board recovers more from the civil suit than it paid the vic-
tim, the additional money would be turned over to the victim. 

Recommendation 8 

Each province should establish a fund out of which compensation awards 
would be paid. 

There is little reliable evidence to serve as a guide to the cost of such 
a scheme. The schemes now in operation are all confined to compensation 
of victims of crimes of violence, and in some instances to those in "need". 
The experience in Great Britain and New Zealand is that costs have been 
unexpectedly low. 

Possibly many small claims will not be pressed; indeed, perhaps a 2 lower limit might be placed on the amount of any award, such as the low-
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Some claims would be recoverable by the Board through civil action, others 
would be paid through some form of public indemnity such as Worker's Comp-
ensation. Some of the money might be recovered through restitution by the 
criminal. 

This scheme, when introduced, should not apply retroactively. Such a 
provision would protect the fund against the risk of a large number of 
immediate claims. 

Most of these costs are being paid now with the burden resting on the 
individual victim; this scheme would only shift the burden onto society as 
a whole. However, some of this burden is paid in suffering, and its trans-
lation into cash would mean an added financial strain. Administration costs 
would also be extra. 

Recommendation 9 

The general principle of cash restitution through an impersonal relation-
ship between the state and offender is recommendedt although there should 
be provision for other creative forms of restitution, 

A system whereby the state pays compensation and then receives whatever 
restitution is available is, in our opinion, preferable in most instances 
to having the criminal pay restitution direct to the victim. We believe 
this to be true because of the negative emotions that might be engendered 
by a direct and personal relationship between the criminal and his victim. 

There are instances, however, particularly with juvenile and young 
adult offenders, where restitution in forms other than cash and, in some 
instances directly to the victim, can have a salutary effect. Legislation 
should provide a general framework for such forms of restitution. 

Restitution that is undertaken willingly by the offender may have a 
better effect in terms of his rehabilitation than restitution that is en-
forced by the court against his wishes. However, restitution is seldom 
either fully voluntary or fully involuntary; both elements are usually 
present and both have a proper place. 

Recommendation 10 

Legislation should be framed to provide that all assets a criminal poss-
esses may be seized as restitution. 

One way to deter financial crimes is to ensure that the criminal makes no 
profit from his crime. If the criminal has assets, these possessions sho-
uld be made available for restitution up to the amount of the compensation 
awarded, plus the cost to the state of apprehending, convicting and pun-
ishing him if some additional punishment, such as a period of imprisonment, 
is ordered by the court. 

However, the amount of restitution ordered should always be related 
to the ability to pay. To load the offender with a large restitution debt 
he cannot discharge would hinder his rehabilitation. To deprive his family 
of the necessities of life would create more problems than it would solve. 
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The advisability of making conviction for certain indictable offen-
ces an act of bankruptcy should be considered, if it is thought an amend-
ment to the Cirminal Code giving the court the power to seize all person-
al assets of the criminal for restitution would not be effective, A pro-
posal that bankruptcy be used was made by the Council of the Law Society 
of England to the Royal Commission on the Penal System.3 

Restitution, once ordered, should be enforced. The power to vary the 
order should rest with the court alone, and not with some administrative 
authority. The onus of proving inability to pay should rest with the off-
ender. 

Restitution can be in either a lump sum or in payments spread over 
a period of time. Restitution that involves payment over a period of time 
is best tied to probation, where the supervising officer can ensure that 
payments are kept up and can interpret to the criminal the importance of 
keeping up the payments, both in terms of his own rehabilitation and in 
avoiding trouble with the court. 

Restitution over a period of time by a prison inmate is impractical 
under present conditions, although that situation might change if wages 
approaching those on the outside are eventually paid in our prisons. 

* "Compensation to Victims of Crime and Restitution by Offenders" 
reprinted from the October (Volume 10, No. 4) issue of the 
Canadian Journal of Corrections (now the Canadian Journal of 
Criminology) published by the Canadian Corrections Association 
(now the Canadian Association for the Prevention of Crime), 55 
Parkdale Avenue, Ottawa, Ontario, Canada KlY 1E5. 
Sincere thanks are due to the publishers for their kind permission 
to reproduce this article. 
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FOOTNOTES 

See a statement by Sir Edmund Davies, Lord Justice of the English 
Court of Appeal, appearing in the Winnipeg "Free Press, December 12, 
1966. 

Such as the lower limit of the loss of three weeks' wages in the 
British legislation. 

See "Crime Often Pays" C1967) 15(4) Chitty's Law Journal (April, 1967) 
for discussion of this proposal and how it can be adapted to Canada. 
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APPENDIX II 

RESTITUTION : AN ANALYSIS OF THE VICTIM-OFFENDER RELATIONSHIP* 
* Andy Duckworth 

(Sections of this paper dealing with the history of restitution 
and current schemes in the United States and Canada have been omitted.) 

Victim-Offender Restitution in Australia : A Possible Model 

A provisional model of how victim offender restitution might operate 
in Australia will now be outlined, followed by a discussion of some of 
the problems and objections which such a proposal inevitably incurs. 

It is important to realize that there are several ways in which re-
stitution programmes can operate, depending on such factors as focus, 
scope, basic philosophy, available funds and manpower. The model outlin-
ed below therefore represents one possibility amongst many, though hope-
fully for those who are interested in the principle of restitution, it 
will provide a basis for discussion which may lead to the creation of a 
more refined model. 

The Rationale of the Model 

Philosophically, it is based on the belief that restitution, when-
ever possible, should be the major principle of conflict resolution be-
tween parties to an offence, rather than simply a measure which is tacked 
on to more traditional modes of sentencing as an additional form of pun-
ishment. In short, it is viewed as a desirable basic rather than an op-
tional extra. Consequently, it should be a process enacted at the pre-
trial or post-hearing stage, rather than post-incarceration or parole 
stages. 

Initial Scope 

In common with programmes recently instituted elsewhere, initially 
only straightforward cases should be dealt with; in other words cases 
which : 

1) involve identifiable victims (individuals or corporate bodies) 
2) are relatively minor (and to begin with) property offences such 

as petty theft, malicious damage, breaking and entering, unlaw-
ful use of motor vehicles. If necessary, a dollar figure could 
be used to define "relatively minor", for example, theft or dam-
age up to a value of $500 
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3). involve defendants who choose to plead guilty in court. 

Where such conditions prevail, restitution should be tried as a first 
measure in preference to traditional sentences such as heavy fines, impr-
isonment, or probation. 

There are sound reasons why initially a victim-offender restitution 
programme in Australia should limit its operation to the above conditions 
Firstly, it would be unwise to test the viability of a (re)new(ed) con-
cept in impossibly difficult conditions. By deferring the inclusion of 
complex and difficult cases, the kinds of problems which inevitably acco-
mpany the creation of any new system are not exacerbated. 

Secondly, and perhaps more importantly, the types of offence listed 
above as most easily amendable to restitution, make up a significant per-
centage of all offences which come before the courts. Statistics taken 
from the Western Australian Police Department Annual Reports for the four 
years up to 1976 show that between 74 and 80 percent of the breaking and 
entering charges involved values of less than $100. 

A number of United States' sources reveal a similar picture. Dodge, 
Lentzner and Shenk16 discovered through a major victimization survey that 
thefts, or attempted thefts of property or cash, accounted for 84 percent 
of reported crimes. Economic loss occurred in 80 percent of personal vi-
ctimizations, though typically amounts were small. Seventy percent of 
personal victimizations and 66 percent of household victimizations invol-
ved losses of less than $US50 in value. 

Finally, looking at imprisonment statistics, in Western Australia 
for example in 1977-1978,17 commitments to prison for the offences of wil 
ful damage and arson, breaking and entering, stealing and receiving, and 
unlawful use of a motor vehicle were 3,160 or 30 percent of all commit-
ments. Similarly, in New South Wales during 19761 , 24.9 percent of all 
receptions under sentence were property offenders. Taken together, these 
figures suggest quite strongly that a very high percentage of recorded 
crime is against property, and that in the great majority of these cases 
the amount stolen, or value of damage, is rather small. There is there-
fore a very large number of potential cases which may be amendable to re-
solution through restitution. 

Suggested Processes and Procedures 

The first requirement of the process is that both the offender and 
the victim should consent to meet together with a third party in order to 
work out a universally acceptable restitution plan. If either party re-
fuses to participate, the sentence should revert to the normal court pro-
cess . 

Ideally, initial approaches could be made to both the offender and 
victim prior to the court hearing, in order to establish whether both 
with to attempt to negotiate restitution. This would represent a far grea 
ter time saving than if such approaches are made at or after the court 
hearing. 

In cases where both parties agree to negotiate restitution, the dis-
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cussions should be held in a comfortable but relatively informal setting. 
It is most important that the programme should be seen as a genuine al-
ternative to orthodox court procedures. It is therefore essential that 
the locus of negotiation is totally unlike the courts, both in appear-
ance and atmosphere. 

The form that the restitution payment might take should be left to 
the victim and the offender, with advice and suggestions from the third 
party. Reparations could be straight cash payments, a service of equiv-
alent value to the loss sustained, or a mixture of money and services. 
In addition, offenders should meet any court costs associated with the 
initial hearing and pay a small fine. 

Example One : 

A thief takes $50 from a shop and in so doing breaks a window, the repl-
acement of which is valued at $50. Outcome - the thief pays the victim 
$100, a small fine, and meets court expenses. Payment might be made over 
a mutually agreed time span. 

Example Two z 

A drunken man causes malicious damage to a public building. Outcome - the 
man should either pay for the damage over an agreed period, or help to 
repair it by working on weekends, and paying off the costs of building 
materials. He also pays a fine and any court costs. 

If, after a reasonable length of time no agreement on terms can be re-
ached by the parties involved, the case would have to revert to court and 
a traditional sentence for the offender. It would also be necessary to 
bring the offenders back to court if they fail to comply with the negot-
iated restitution agreement in order to face an alternative mod of sen-
tencing. 

Procedurally, a number of options could exist for the courts. One 
possibility would be the imposition of a suspended prison sentence, con-
ditional probation order or conditional fine on the offender, to be in-
voked if he or she fails to meet the restitution agreement. Alternative-
ly, prosecution might be deferred altogether whilst the offender is par-
ticipating in the programme. This means that the charges could be dropp-
ed entirely on successful completion. Both procedures have been used in 
the "Earn-it" restitution programme in Massachusetts.19 

The Role of the Third Party or Facilitator 

The role of the third party should be purely that of a facilitator 
who can advise or persuade, but not threaten or overrule either party to 
the negotiations. To give the third party the power of final decision in 
situations of deadlock would alter the purpose of the procedure, which 
is for victims and offenders to generate their own acceptable solutions. 
To create an arbitrator with the power of final decision might be the 
first step to recreating an orthodox court procedure. 

In a paper entitled "Third Party Functions in the Victim-Offender 
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Conflict", Yantzi and Miller of the Kitchener [restitution] project 
outline the role and required skills of third parties in some detail. 
They argue that although the third party cannot aling himself with either 
the victim or the offender -

"... his role is not that of an impart-
ial mediator or judge who is detached 
and distant from the particpants. He is 
an active particpant in the process, 
functioning in a distinguishable role. 
He is there to facilitate the interaction 
of the other two principals in a non-co-
ercive manner. While monitoring the in-
teraction, he does not direct the exchan-
ge or impose a solution on the principals." 

Documentation and Administration 

Documentation would consist of a record of the agreed restitution 
plan signed by both the victim and the offender and witnessed by the 
third party. Copies would be held by the victim, the offender, the court 
at which the case was initially heard and the authority responsible for 
administering the restitution programme. A space would be left on the 
document to record the outcome (e.g. "successfully completed" and the date 
or "conditions not met - return to court"). One possibility would be for 
administration of such programmes to be under the jurisdiction of Prob-
ation Services. 

Such a programme would represent a limited but valuable beginning 
to the establishment of restitution as the basis of justice and correct-
ions policies as an alternative to the present punitive or rehabilitative 
model. It would be suitable only for clear-cut minor cases in which both 
parties hold a genuine desire to work out a mutually acceptable solution 
in preference to an orthodox hearing. 

Nevertheless, significant numbers of such crimes are committed each 
year, most of which leave the victim with little or no recompense and many 
of which inflict prison sentences which are pointless to the offender and 
costly to the community. 

(The paper goes on to discuss problems in introducing restitution program-
mes and p ossible extension of the restitution principle to more complex 
areas of corrections.) 

* Paper prepared within the Western Australian Department of Corrections. 

# Acting Co-ordinator, Community Programmes, Western Australian Department 
of Corrections, "Ardross House", 1004 Hay Street, Perth, W.A. 6000. 

Sincere thanks are due to the author for his kind permission to repro-
duce a portion of his paper. 
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FOOTNOTES 
16 R.W. Dodgef H. Lentzner and F. Shenk, "Crime in the United States 

A Report on the National Crime Survey" in Sample Surveys of the 
Victims of Crime (W.G. Skogan, ed, 1976, Ballinger, Cambridge 
Mass.) . 

1 7 Western Australian Department of Corrections, Annual Report, 1977-
1978. 

18 New South Wales' Department of Corrective Services, Annual Report, 
1975-1976. 

19 J. Ciner, "If You Want a Second Chance, Earn-It" (1978) Correct-
ions Magazine (December, 1978) 64-67. 

20 M. Yantzi and E. Miller, Third Party Functions in the Victim-
Offender Conflict, unpublished personal communication. 



SUMMARY OF RESTITUTION AND COMPENSATION ORDERS FOR THE PERIOD 1-1-1979 to 31-12-1979 : HIGHER CRIMINAL COURTS VICTORIA 

PRINCIPAL OFFENCE • -r 
$1.00 
to 500 

501/ 
1000 

i 
1001/ 
3000 

3001/ 
5000 

5001/ 1 
10,000 

10.001/ 
20,000 

20,001/ 
1000,000 

100,001 + TOTAL Stay or 
Instal-
ment (nos.) 

In Favour 
Individ. 

Of 
Other 

Armed Robbery 1 1 1 
Robbery 4 4 4 
Theft 6 1 3 3 1 1 15 3 12 
Burglary 3 1 2 2 8 3 4 4 
Handling Stolen 
Z-ocds 1 1 2 1 5 3 1 4 
Obtaining 
Property by 
Deception 

1 1 2 2 

Detaining 
"inancial 
Advantage by 
reception 

1 1 1 1 

7"_ering 2 2 2 
A-rson 2 2 1 6 2 2 15 4 2 13 
Malicious 
Ia~age 2 3 1 1 7 4 5 2 

Imposition 1 1 1 
I -her 
.Theft by 
deception) 

1 1 1 

T: TAI 20 8 10 10 7 1 5 1 62 15 22 40 

Prepared by M.G. Josephs, 22.2.1980 
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