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The changing meaning of arson in Australia

The word arson came into English law from Middle French about the same time as the Great Fire of London 

in 1688. It had two elements; the fi rst was malicious damage to property and the second was a threat to the 

state by burning important symbols of the established order. For example, the burning of haystacks was as a 

symbol of rural unrest and was specifi cally mentioned in the legislation. It still remains in most current Australian 

legislation. As the eighteenth century progressed, the word lost its treasonous element (Eldefonso & Coffee 

1981) and acquired the meaning most people would recognise today; ‘the act of intentionally and maliciously 

destroying or damaging property through the use of fi re’ (personal communication, solicitor, nd).

Australian arson laws were largely inherited from English common law and signifi cant sections have remained 

fundamentally unchanged since 1774 (Tarr & Tarr 1999). Despite its origins, arson has been a particularly diffi cult 

crime to defi ne precisely and has been described as ‘a crime with a splendidly evocative name in search of a 

coherent rationale for its existence’ (MCOC 2001: 37).

One of the challenges to developing distinct defi nition for arson is the overlap between its traditional meaning 

and crimes of criminal damage and offences against the person (Bagaric 2008). This is made more challenging 

by signifi cant differences across Australia in the levels of prescriptiveness of intent in the 58 pieces of legislation 

that deal with damages and injury (Anderson 2004).

Another problem with arson is that proving malicious intent can be problematic, especially in the case of bushfi re 

arson where causes can range from recklessness with fi re to a desire to cause as much death and destruction 

as possible. As part of a national effort to develop greater consistency across jurisdictions by developing a 

Model Criminal Code, bushfi re arson became a distinct offence with an emphasis on reckless endangerment, 

rather than malicious intent, to refl ect the fact that the link between action and foreseeable consequence is often 

weaker for bushfi re arson than it is for structural arson (MCOC 2001). This meaning has been adopted by most 

states and territories. Many jurisdictions also have summary offences which empower agencies, including fi re 

brigades, forestry and parks services and to issue infringement notices for arson for less serious offences. 

This legislation often covers reckless endangerment as well as malicious intent.

References

Anderson J 2004. Smoke gets in your mind: the legal framework for the crime of arson. Criminal law journal 28(1) 26–42

Bagaric M 2008. In some jurisdictions there are offence provisions dealing with arson and destruction of property with intent 

to cause injury. TLA [10.2.1250]. http://legalonline.thomson.com.au/tla

Eldefonso E & Coffey A 1981. Criminal law: history, philosophy, enforcement. New York: Harper and Row

Model Criminal Code Offi cers Committee (MCOC) 2001. Model Criminal Code report: Chapter 4: Damage and computer offences. 

Canberra: Attorney-General’s Department. http://www.ag.gov.au/www/agd/rwpattach.nsf/VAP/(03995EABC73F94816C2AF4AA26

45824B)~modelcode_ch4_Computer_offences_report.pdf/$fi le/modelcode_ch4_Computer_offences_report.pdf

Tarr A & Tarr J 1999. Under the Fires Prevention (Metropolis) Act 1774 (UK), the provisions of which still operate in some states, 

a person interested in a building may compel an insurer to expend policy moneys on reinstating an insured building damaged or 

destroyed by fi re. TLA [22.1.224]. http://legalonline.thomson.com.au/tla


